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Ayt RE T EZ EEERFEIINAEZ(University of Southern California
USC) #&5 - A (111) 426 A 3 HE 4 HHH "USC Gould JEE I ESEL AR S 2
JEEZ L) (USCGould School of Law's Center for Transnational Law and Business)
DR USCMarshall #efiris /T8 (USC Marshall Initiative onDigital Competition)
H[EE & TUSC &Bkis T A B EE s, (USC Global Competition Law
Thought Leadership conference) | EfsTak i &L HEEE A (keynote speaker ) e
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of Justice) Richard Powers JoAziEEfTEEHERE » TREA " ARSI
ok KBRENE T (Effective Antitrust Enforcement: The Future I's Now)e
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we go from here?)

A Pinterest 22 EEEAN Michele Lee ZAAE(ETFEA » fEEIEEA
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MR ERY ~ FORETRFZR K - #ERS BB FriesmEs A &
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ERER - R AMEMR S ERESAEEE - NEGFHRAIRE > 2
T R AR K R YR 2 -

(=) F2EXEEE T RE# L (Cartels)
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program guidance) #E{TEIZE MW o LREIEN T2 HIVERRAZBERVEH
WM - FRALEET BRBnVEREEIRRA] - 5540 - WINEARKRERHFE ANEGIER
F > BEFE R BUNTEAR R ESEN RBFEATE -

(M) 56 2 S E
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PREL ~ BRI EE LS | (Competition Law Enforcement in the Digital Age:
Challenges, Countermeasures and Taiwan s Experience) Ay > #8371
30 sy SRS B RE S 0 ST 10 R RTRERE o HE SeLIAHRA e
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A ) (issue-driven) BUARAN ~ T 58(CEIESEEBRANIE ) & " #HA
B HUERE T ) FHUATIG LI

(71) B35 | AT T ZE im0 R AEIREEEAR 2K | (The Current
State and Future of Antitrust IP Issues)

AR LRSS ST A A0 ] e BE B A 2R P e A 2 i ol > BLEk
N2 Ry SEERRTEARI A SR B P R SIS 2 S PE A - SN —
SRRTAE A » (BB T SRR YR EL - 40 " AR VA AV E
T2 & FRAND SRR RRZ AN HIE R AT e TP, T &8, K TR
B ) BVEDREE > BV EFAEE I - B AT HIEH CHYE B ERiE it —
RARE I G AT R B A SRRV AR B8 > S FR Y R RERVERIR TR

(73) F 4 BXGEE T B E RIS I R K E R SRR AR
(Digital Platforms: Recent Antitrust Cases and Proposed/Enacted
Legislation)

AR ST BT A B R B BE P B EAE e e AR E A
RUETTRE RAOR Mt am - ELISEERRY T B ik ) REEIE g ATt H B
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() 5% 5 BEERE T AL R B UG HYACEE ) (The Intersection of

Antitrust Issues and Politics)

AR R CHIET A A B G  BhB SRR (5 - Bl 4R S
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(EEBEA ) DA T BE (PR A e R E PR RAE (2
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(7)) 5 6 RGEE - T RS SEIEAHiF  (Competition in the Media Space)
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USC/AG Antitrust and Competition Event

USC Gould School of Law

VIEW MORE IN THIS SECTION

USC Gould School of Law
Center for Transnational
USCGould h
. Law and Business

School of Law

USC Marshall AG| ANALYSIS GROUP

USC Global Competition Law Thought Leadership Conference

Friday, June 3rd - Saturday, June 4th, 2022

University of Southern California, UPC
665 West Exposition Blvd.
Los Angeles, CA 90089

Please join us for our inaugural two-day USC Global Competition Law Thought Leadership

Conference, with a particular focus on issues related to the state of play in Asia-Pacific and the US



West Coast antitrust and competition issues.

In collaboration with our friends at Analysis Group, we have developed an impressive agenda, with

several notable antitrust experts, including government officials, practitioners and academics.

To request an invitation/register for this program

Register Now

Agenda

Friday, June 3, 2022

7:30 - 8:30 AM
Registration and Breakfast
8:30 - 8:45 AM
Welcome and Opening Remarks by Co-Chairs
¢ Marissa Ginn  (Analysis Group)
e D. Daniel Sokol (USC)
8:45-9:15 AM
Morning Keynote Address by Richard A. Powers , Deputy
Assistant Attorney General, Department of Justice
9:15 - 10:45 AM

Global Mergers: Where Do We Go From Here? (Session |)

Michele C. Lee (Deputy General Counsel, Pinterest) -
Moderator
Elizabeth Avery (Gilbert & Tobin)

David Emanuelson (Associate General Counsel, Antitrust

and Commercial Litigation Group, Intel)

Youngjin Jung  (Kim & Chang)

Rebecca Kirk Fair  (Analysis Group)



¢ Shweta Shroff Chopra (Shardul Amarchand Mangaldas)

10:45 - 11:15 AM

Coffee Break

11:15-12:45 PM

Cartels (Session Il)

Eric P. Enson (Jones Day) - Moderator

Beatriz Mejia  (Cooley)

Heather S. Nyong'o  (Cleary Gottlieb)

Brent Snyder (Wilson Sonsini)
Michael Tubach (O'Melveny)

Aaron Yeater (Analysis Group)

12:45 - 2:00 PM

Lunch and Afternoon Keynote Address by Andy Chen, Vice

Chairperson, Taiwan Fair Trade Commission

2:00 - 3:15 PM

The Current State and Future of Antitrust IP Issues (Session III)

e James Kress  (Baker Botts) - Moderator

Kirti Gupta (Vice President, Economic Strategy | Chief
Economist, Qualcomm)
Dina Kallay (Head of Antitrust IPR, Americas & Asia-

Pacific, Ericsson)

Lauren R. Kindler  (Analysis Group)

Alexander Okuliar (Morrison Foerster)

3:15-3:45 PM

Coffee Break

3:45-5:00 PM

Digital Platforms: Recent Antitrust Cases and Proposed/Enacted



Legislation (Session V)

Rosanna Garza Lipscomb  (Director, Google) - Moderator

Kojiro Fujii  (Nishimura & Asahi)
Belinda S. Lee  (Latham & Watkins)

Greg McCurdy (Director, Litigation and Global
Competition Law, Uber)
Steve Tadelis  (UC Berkeley)

Adam Wolfson (Quinn Emanuel)

5:00 - 5:30 PM

BREAK
5:30 - 6:00 PM

Cocktail/Networking Reception
6:00 PM

Dinner

Saturday, June 4, 2022

7:30 - 8:30 AM

Registration and Breakfast

8:30 - 9:45 AM



The Intersection of Antitrust Issues and Politics (Session V)

e Yasir Elbial i (Associate General Counsel, Antitrust

Director, Western Digital) - Moderator

e Julie Carlson (Associate Director for Antitrust and

Innovation Policy, Information Technology & Innovation

Foundation)

¢ Fernando Carreno (Von Wobeser y Sierra)

e Caio Mario S. Pereira Neto

(FGV Sao Paolo Law School)

e Rachel S. Brass (Gibson Dunn)

9:45 - 11:00 AM
Competition in the Media Space (Session VI)
¢ Douglas Rathbun (Meta) - Moderator
e John H. Choi (Shin & Kim)
e Christopher Knitte | (MIT)
e Randy Long (Senior Director, Competition & Consumer
Protection Policy, Microsoft)
¢ Kathryn Jordan Mims  (White & Case)
11:30 AM
Optional Group Activity
Speakers
Co-chairs

e Marissa Ginn  (Analysis Group)
e D. Daniel Sokol (USC)

Keynote Speakers

e Andy Chen (TFTQ)
e Richard A. Powers (DOJ Antitrust)

Panelists

e Elizabeth Avery (Gilbert & Tobin)

e Rachel S. Brass (Gibson Dunn)



¢ Julie Carlson  (Information Technology & Innovation Foundation)

e Fernando CarreA+o (Von Wobeser y Sierra)

e John Choi  (Shin & Kim)

e Yasir Elbiali  (Associate General Counsel, Antitrust Director, Western Digital)

¢ David Emanuelson (Associate General Counsel, Antitrust and Commercial Litigation Group,
Intel)

e Eric P. Enson (Jones Day)

¢ Rebecca Kirk Fair  (Analysis Group)

¢ Kojiro Fujii ~ (Nishimura)

 Kirti Gupta (Vice President, Economic Strategy, Qualcomm)

¢ Victoria Luxardo Jeffries  (Global Head of Competition Policy, Meta)

e YougjinJung (Kim & Chang)

¢ Dina Kallay (Head of Antitrust (IPR, Americas & Asia-Pacific, Ericsson)

e Lauren R. Kindler  (Analysis Group)

e Jim Kress (BakerBotts) *

o Christopher Knittel  (MIT)

e Belinda S. Lee (Latham)

¢ Michele C. Lee (Deputy General Counsel, Pinterest)

e Randy Long (Senior Director, Competition & Consumer Protection Policy, Microsoft) *

¢ Rosanna Garza Lipscomb  (Director, Google)

e Greg McCurdy (Director, Litigation and Global Competition Law, Uber)

¢ Beatriz Mejia (Cooley)

¢ Kathryn Jordan Mims  (White & Case)

e Heather S. Nyong'o (Cleary Gottlieb)

e Alexander Okuliar (Morrison Foerster)

e Caio Mario S. Pereira Neto  (FGV and Pereira Neto | Macedo)

e Shweta Shroff (Shardul Amarchand)

e Brent Snyder (Wilson Sonsini)

e Steve Tadelis (Berkeley)

¢ Michael Tubach (O'Melveny)

e Adam B. Wolfson (Quinn Emanuel)

¢ Aaron Yeater (Analysis Group)

Travel Details

Parking:

Parking will be available at the McCarthy Way Parking Structure (formerly PSX) for $14.00. The
McCarthy Way Parking Structure is located at Gate 3, entrance on Figueroa Street at McCarthy Way
If navigating to campus by GPS, use the following addresses for the quickest route for drop-off or

parking:



635 USC McCarthy Way, Los Angeles, CA 90089
Accommodations

For your convenience, a block of rooms has been set aside at the JW Marriott L.A. Live Hotel.
These rooms can be reserved by visiting https://book.passkey.com/go/uscgouldjun2022  or by

calling (877) 622-3056.

JW Marriott Los Angeles L.A. Live Hotel
900 West Olympic Boulevard,
Los Angeles, USA, California 90015

Questions

For questions, please contact the USC Gould Events Office at events@law.usc.edu
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o (2021) & L umAiE 86.9% » 10-40 % LR RIAE AR B B/ F M L mE
BS HEATA L EERSER RS HEARRBERERL 2 A%
BHABRSRKE LW

o  (2020)A 4% 4 E L 4 0k 5,901 45T 0 48 5.9% » #2016 FHEiE
3R PHEAE 6.7%/ TEEMBEE B ioik AR 2021 £ 4,303
%70 > 39 24.5% » g R AT 2 2019 FA81 0 # e 3.3%
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AP ENTERN  ARGRATHOAEEL AP GLEERELEF
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ERRBNZEFETHRFILE 2 FEARBLZETERRAHGENHE
MY ELAMH RS ELSEFNELFT LR PREBREFHLELE
ForR T T dar TR CEARETESNREFHAES A M F ) (relevant
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MBS AT A AR R HRe) B a9 R AR IR P e B R & B B O 42 P 4
PR A (due diligence) M & B EURBLEE FHFE - WHHRAMRE
(ancillary)# —~ EEE T LH 2 b o 2 B a9 IEERF T EHIE > HOR AT
SiT 5.
% b o B H b mOR ER P 84 35 518 3k (competition advocacy)4r, & A 4 56 T
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B pr F & (digital platform)
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A M BARBER DT AR W BRMET RS RF LT
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P oo

Mt 6 a9 553 ME AR ETRFH RO TN F ik
— W o b FERRESESE  ATERAAELBETEH M
BFFA - S HGER NP RS EM 0 53 R B b (optimize) fo & &b M i 42 F
WF AT FHERERLEATE% > BIGAMTA oS Haey TF
48 T 4% 18 | (bait-and-switch)47 % > £ EF LA a3 - BAT > 2 F G K % 11
AT AR TR ATZRE AR MASOFEE 252 L THE K
#8 % 47 A | (deceptive and patently unfair conducts)ay #, & 4 5% 32 -



ERAEE®IY it~ THREANHBMBEFEBENRF RG-S 25
FHA ACHLILYBRERHMTFsmELERE -

WHREERRF

W 2 AT A EEUMFETCREBMTHERAFEEE 28k £k
RRBR AR ESUARE > - PERBEesaymRiz sy - 2HE ¢
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AMEET THRRAE > BEM T2 ERA AHRAAL TS L3 A AL
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B AT o B R T RMATOB A A (1) FHHARN FTERUBE R s E
ZEF > DR TEMEERENEA FE T EHA | (neighboring rights)ag 77 &K
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b. i & #A8

BREEFEHBHET 14 BHMBEEHRED > UAKMAL LN mETH Py
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TG IRAR ) B G K E AT A9 335

(1) A%/ % 1% 77 35 (two-sided or multi-sided market): 22-F & €. 3% 4vid £ M2 H
Tey—sBERME AT RPLE LA REAMEE T LERETE A
GG AN AR T ARBEEERER - RHUEETHELHREY 20
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Competition Law Enforcement in the Digital Age:
Challenges, Countermeasures and Taiwan's Experience

By Andy C. M. Chen
Good afternoon, ladies and gentlemen!

First, I would like to thank the Gould School of Law at the University
of Southern California and Professor Daniel Sokol for their invitation. I
feel very honored to be the keynote speaker of the first "Competition Law
Thought Leadership" seminar. Five years ago (in 2017), I was also invited
by the USC Gould School of Law and Danny to this same place to
participate in the seminar on antitrust law. Over the past five years, the
USC campus has remained as beautiful as ever, but a lot has changed for
me and the world. Once again, 1 left my academic circle to return to the
Taiwan Fair Trade Commission (the “TFTC”). In addition to serving on
the front line of competition law enforcement, this time, I assumed the
post of vice chairman. 1 took on more responsibilities for administrative
and coordination conflicts. I also had more opportunities to observe
deeper Jaw enforcement challenges and consider more detailed solutions.
At the same time, COVID-19 and the Ukrainian-Russian war have
reminded us once again that perhaps the world we live in is not as safe as
we imagined, and it seems that human beings have failed to learn from
the painful experiences of the past. History repeats itself again and again.
However, we have also witnessed that in the face of disasters and
tragedies, mankind has shown strong resilience. What is more, scientific
and technological innovation has played a key role in this process.
Although students’ classes were suspended, their studies were not, thanks
to internet communication technology. Even when cities shut down, the
Internet allowed us to continue the pace of our daily lives, as unaffected

by the shut down as possible. It is undeniable that the flexible use of



advanced information and communication technology is an important

factor for Ukraine to strongly resist the entry of a powerful enemy.

At first, it may seem unexpected that Taiwan has become a key player
in the COVID-19 epidemic. At the beginning of the epidemic, the
government of Taiwan made good use of digital technology for efficient
epidemic tracking and management. The government also ensured that
the supply of masks and other anti-epidemic materials were sufficient at
all points in the epidemic, so that society would not fall into a panic due
to the spread of the epidemic. All countries consider Taiwan’s handling of

the epidemic to have been successful and effective.

In addition, the epidemic has caused a serious imbalance between
supply and demand in the global supply chain. During the epidemic,
chips produced by the Taiwan Semiconductor Manufacturing Company
Limited (TSMC) have been in short supply, suddenly becoming the
hottest commodity in the world. This "technological vitality" is largely
based on the high acceptance of digital innovative technologies and
products by the people of Taiwan, as well as the popularity and
accessibility of technology in society. This can be seen from the
following data:
© As of January 2022, the total number of Internet users in Taiwan is
21.72 million. The penetration rate has reached 91.0% of the total
population.

© In 2020, the proportion of people over 16 years old using mobile
phones (including smart and traditional mobile phones) was as high as
95.4%.

® In 2021, Taiwan’s Internet access rate was 86.9%, and the Internet
access rate for the age group of 10-49 years old was more than 95%;
the Internet access rate on mobile phones was the highest, with the

rate of Internet access via smart TVs expected to rise; 70% of
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Taiwan's Internet users were cross-device users, and students used
more devices to go online.,

@ In 2020, the online sales of all enterprises reached four thousand five
hundred and ninety billion one hundred million yuan
(NT$4,590,100,000,000), an annual increase of 5.9%, which was
nearly 30% higher than in 2016, with an average annual growth of
6.7%0; in 2021, the online sales in the retail industry accelerated due to
the epidemic, reaching four hundred and thirty billion three hundred
million yuan (NT$430,300,000,000), an annual increase of 24.5%,
and an increase of 3.3% compared with 2019 before the epidemic.

@ In terms of product marketing, digital technology has surpassed
limitations brought about by time, space, and ideas. Since 2017, the
amount of digital media advertisements has begun to exceed those of
non-digital media advertisements for the first time (50.1% > 49.9%).
The gap has continued to widen; by 2020, the gap between the two
reached 65.3% and 34.7%.

To summarize the above observations, we can say that in a society that
adheres to a free economic system and is highly open to scientific and
technological development, the market itself can play a self-correcting
role for many competition problems brought about by the digital economy.
This is true, provided that the competition authority ensures that the
“possibility of consumers’ market choices” and the “kinetic energy of
scientific and technological innovation” are not unduly restrained. The
two complement each other in most cases. When the diversity of choices
is maintained, the motivation and incentives for enterprises to innovate
and compete will increase accordingly. However, as everyone here knows,
innovation requires a large amount of investment in R&D. It is essential
that enterprises recover the fruits of successful innovation, and, especially,
that intellectual property rights are protected so that the innovation

momentum can be sustained. The themes for the sessions of this meeting

-
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are—to a considerable extent—exploring how to solve this conflict. In
the following speech, 1 will share with you the Taiwan TFTC's recent
enforcement actions and my personal thoughts on this issue. I will first
use Taiwan as an example to briefly explain and comment on several
topics discussed in this seminar. Then, I will introduce you to the main
ideas of the first draft of the "White Paper on Digital Economy
Competition Policy,” released by the Taiwan TFTC on March 2" of this

year.
Merger and acquisition

Influenced by the rapid development of communication technology in
recent years, competition in Taiwan's telecommunications market has
become more and more intense, and all kinds of value-added services
have been promoted. The TFTC is currently dealing with acquisition
cases between major telecom companies in Taiwan. These cases involve
market leaders of the telecommunications industry acquiring rivals with
lower market share. Assuming that the merger and acquisition cases are
cleared, Taiwan's telecommunications market will become more
"oligopolistic” in the future, forming a situation with three rival powers.
Will market competition be unduly restricted? Will consumers' rights and

interests be affected? These are all key issues the TFTC has its eye on.

The operation mode of digital platforms has also impacted the physical
logistics industry. The TFTC has already reviewed—or is in the process
of reviewing—the cases of merging large warehouse stores, including
multinationals such as Carrefour, with supermarkets or convenience
stores. In addition, to promote market competition among delivery
platforms, the TTFTC did not prohibit a convenience store chain operator
with the highest share in Taiwan from acquiring a small delivery platform

operator. In such merger cases involving channel operators, in addition to
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issues related to the definition of the “relevant market”—such as whether
the “digital” and “physical” channels are competitively substitutable
—the TTFTC will also pay special attention to whether the surviving
channel operators may abuse their market power after the merger and
require upstream suppliers to accept contract terms that restrict market

competition.

In response to the fast-changing, competitive situation in the digital age,
we have also revised the operating principles for handling merger cases
and provided new systems, such as electronic applications, prior
consultations, and online progress inquiries. At present, we are also
working to revise the guidelines for extra-territorial merger cases. Our
goal is to set clear, specific TFTC guidelines for reviewing merger cases
outside Taiwan to avoid excessive legal compliance costs for the parties

involved in the merger.

Concerted Action

Concerted action is still the type of case to which the TFTC attaches
the most importance and punishes the most. However, most of the illegal
cases investigated and dealt with by the TFTC in recent years have taken
place in traditional face-to-face meetings. These include meetings to
discuss the setting of prices and non-price trading conditions—such as the
joint setting of route fares by airlines, collective setting of product
warranty periods by air conditioning operators, or the joint setting of
additional fire insurance premiums by insurance associations. These are
not directly related to digital technology. What is particularly worth
sharing with you is that the TTFTC recently handled its first case of
"no-poach agreement” on the labor market. The case involved an
agreement between Citibank and interested buyers in the sale of the

former’s consumer finance unit—with a mutual promise during the sale
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not to contact or poach existing employees of Citibank's consumer
finance unit. The outside world doubts that this agreement will hinder
labor market competition—and the TTFTC believes that a non-poaching
agreement purely to restrict employee turnover is essentially a "hardcore"
concerted act. However, in this case, the purpose of the agreement is to
safeguard the value of the acquiring entity from the impact of "due
diligence" during acquisition and to assure the interests of the potential
buyers. Therefore, the agreement is ancillary to a legitimate business
reason, and its purpose is not to restrict market competition, so it does not

constitute a concerted action.

In addition, the TFTC has fostered successful competition advocacy
with other government departments to enforce the rules on concerted
actions. For example, due to the COVID-19 epidemic in Taiwan, many
insurance companies have encountered the burden of high compensation
pay-outs under epidemic prevention insurance. To address the uncertainty
of the epidemic on this industry, the insurance company association
collectively petitioned the Financial Supervisory Committee to revise the
amount of insurance claims and related claims conditions. In response,
the TFTC made it clear that even during the epidemic, this move likely
violated the prohibition of concerted action under the Fair Trade Act and

would not be accepted.

To further incentivize people to report concerted actions, we have
recently revised the Regulations on Payment of Rewards for Reporting of
Illegal Concerted Actions to increase the number of rewards and make

those rewards easier to recejve.

Digital platform



So far, most of the cases related to digital platforms handled by the
TFTC involve a unilateral abuse of market power. For example, the TFTC
did not discipline Google when the company was accused of pre-loading
the Google Search app in Android mobile phones and suspected of
expanding its market power by improper tying. This was because the
market share of Android and Apple mobile phones in Taiwan was about
the same, about 50% to 50%. Since there was still competition between
the two systems, the system users—counter to what was originally
expected—did not have a high degree of stickiness to a specific operating
system. This was shown in our questionnaire survey for the market
stakeholders. In the Foodpanda case, the TFTC sanctioned the largest
online delivery platform in Taiwan for requiring its cooperative
restaurants to comply with two rules: "the price of in-store consumption
and out-store delivery is the same" and "do not refuse customers who
wish to pick up their own food." The TFTC believes that Foodpanda’s
high market share and its "pioneer advantage" of entering the market
earlier than its peers means that it becomes indispensable to cooperative
restaurants. Once they join, they face high costs for switching to other
delivery platforms. These two rules have imposed unfair cost increases on
cooperative restaurants, and in the long run, they could also lead to
market price uniformity for delivery platforms. Currently, the TFTC is
monitoring and handling rules of platform stores—such as the Apple App
Store—which require app developers to accept listing conditions that are

not conducive to market competition.

The topic on competition law concerning digital platforms will be
further explained in the White Paper on Competition Policy in the Digital
Economy later. Here, what I would like to share with you is that most of
the competition issues related to digital platforms recently handled by the
TFTC are unfair competition cases. These especially include the

"bait-and-switch" practice, which uses technology to optimize the
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keyword search of well-known brands to lure Internet users into the
platform and then lead them to buy other brands. The number of cases of
this is on the rise. At present, the TFTC mostly deals with such conduct
on the basis of whether it constitutes exploitation of another’s goodwill or
efforts and falls within the provisions of Article 25 of the Fair Trade Act

prohibiting "deceptive and patently unfair practices.”

In terms of policy, the TFTC is now conducting a market inquiry on the
transnational digital platforms sector to further understand the domestic
digital competition environment and the competition issues related to

digital platforms.

Media industry and competition

As mentioned earlier, in Taiwan, the volume of digital advertising has
significantly surpassed that of non-digital advertising. This has led to a
sharp decline in advertising revenue for traditional media, further
affecting the quality of media operations and news reporting. Members of
Talwan's parliament are highly concerned about this issue and believe that
in the long run, this will erode the foundations of Taiwan's pluralistic
democracy. Taiwan’s parliament has further demanded that the
government take a more active role in addressing this issue following the
enactment of the News Media and Digital Platforms Mandatory
Bargaining Code (Media Bargaining Code) in Australia. This code
obliges digital platform giants to negotiate with the media to share profits
from media news and reports quoted on their platforms. Presently, the
government of Taiwan has created an inter-ministerial group, including
the TFTC, to study feasible measures. There are no conclusions as of yet,
but the possible models are: (1) Copyright model: to follow EU countries,
such as France and Germany, the media would have the legal right to
request profit sharing by giving the media "neighboring rights" to their
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reports; (2) Negotiation model: in principle, the media and platform
operators would be encouraged to conduct profit sharing negotiations, in
which the TFTC would play an intermediary role. The Fair Trade Act
would exclude factors that may hinder the negotiation, such as a
deliberate boycott of negotiation; (3) Special regulation model: this
would establish a separate law to deal with the issue of advertising profit
sharing. The three options are still being discussed as we speak with no

specific conclusion yet.
White Paper on Competition Policy in the Digital Economy
a. Purpose

The purpose of formulating the White Paper on Competition Policy in
the Digital Economy is not only to respond to society and Congress’s
pressing concerns of this issue. It is also to examine decisions made in
past cases and to inquire about new approaches to enforcement. The
present situation offers us an opportunity to systematically examine cases
we have handled in the past to determine whether new competition
patterns and the development of digital economic competition theory
have rendered these cases obsolete.

Through this process of reflection, we have also attempted to propose
preliminary principles and directions for enforcement of competition law
in the digital economy era. In addition, three seminars were held, in
which many stakeholders were invited to participate in the discussions:
industry representatives, public associations, relevant government
departments, representatives from the Office of the Legislative Yuan,
lawyers, accountants, academics, and other experts. In addition, foreign
industry associations and academics, including Danny, have kindly
provided us with their valuable input. Right now, the White Paper is

undergoing final revisions. I hope it can be finalized as soon as possible
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to serve as a reference for the industry and the general public. It is
important to emphasize that, like most government policy documents, the
White Paper represents the TFTC's position and direction on law
enforcement at this stage. It will certainly evolve with the times and

undergo rolling adjustments in response to changes in practice and theory.

b. Topics covered

The White Paper covers a total of 14 competition law issues that we
have dealt with in the past and that we believe are important in the digital
economy. Because of time constraints, | would like to briefly explain the
position of the White Paper on the more representative and controversial

of these issues.

(1) Two sided or multi-sided market: The TFTC has recognized that
this is an important feature of the digital economy, and has grasped,
in theory, the specific operating methods for defining a relevant
two-sided market. The TFTC has also applied these theories in
relevant cases. However, we will not abandon the traditional
operating method that takes the unilateral market as the observation
object. It will still be the TFTC’s starting point in defining the
relevant market in digital economic cases.

(2) Self-preference: The White Paper preliminarily holds that the TFTC
is not the most suitable law enforcement agency to deal with how
digital platforms rank search results on their websites, so as not to
form improper preferences for products or services on their own
website. On this issue, the TFTC will still analyze the following
factors: whether the operator providing search and algorithm rankings
has monopoly or dominant power, whether its platform is an essential

facility, and whether its ranking results constitute discriminatory
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treatment and refusal to deal or tie-in, thus having the effect of
blocking market competition.

Killer acquisition: The White Paper provides a balanced description
and assessment of the arguments for and against this issue. However,
opinions from the majority of the commissioners of the TTFTC and
comments from the public have adopted a more reserved view
towards regulating this type of mergers under competition law. The
reasons for this are primarily that it undermines the principle of legal
protection of the parties’ expected interests. In addition, being
acquired at a high price is usually a source of motivation for new
business development and innovation.

Privacy issues: Similarly, the White Paper provides a balanced
statement of views for and against the treatment of privacy issues in
competition law. The initial position of the White Paper is that
"privacy protection" can be regarded as a "non-price" element of
competition. In this context, unilateral conduct or merger will be
reviewed according to their potentials to undermine the competition

in "privacy protection."

Enforcement principles and the enhancement of enforcement

capabilities

The White Paper concludes by setting forth the TFTC’s expectations on

several enforcement principles and the enhancement of enforcement

capabilities with respect to competition in the digital economy.

In terms of enforcement principles:

(1)

Local nexus over duplicating the experience of others: As a "small
economy," Taiwan should certainly refer to the experience of large

countries, but it should also adapt according to time and place, rather
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than copying all aspects of large countries. Each country's economic
development and industrial structures are not the same, so naturally,
the regulatory methods adopted should not be the same either, but
should be connected with locality.

(2) Commitment to building contestability in the digital market: The
intervention in the digital market by competent competition law
authorities should be based on the principle of promoting the
contestability of the market. There should be a focus on how to
eliminate various entry barriers that hinder contestability and harm
the efficiency of competition, thus allowing potential competitors
outside the market to readily restrain the "unlawful intent" of
operators inside the market.

(3) Not advisable to take on the role of ex ante control: The digital
economy is characterized by frequent innovation, short life cycles,
and dynamic competition, so the best enforcement principle at this
stage is "issue-driven"—to solve the problem on a case-by-case basis,
absorb new knowledge, study new analytical tools, and refine the
legal standards for reviewing various anti-competitive behaviors
under the existing analysis framework.

(4) International cooperation and domestic collaboration: The
cross-jurisdictional nature of the digital economy will make the level
of disputes no longer limited to "competition"—or, "competition"
may be only part of disputes—and therefore will rely on the full

cooperation of relevant international and domestic ministries.

In order to improve enforcement capabilities in the future, information
technology and talent will be needed for digital enforcement. With the
rapid development of the information and communication industry, the
digital economy business model is becoming more diversified and
complex. It is imperative to strengthen the TFTC’s digital technology
knowledge and to cultivate talents in legal, economic, and information
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fields. In the short term, we can enhance our digital enforcement
capabilities by involving our information colleagues in relevant cases and
cooperating with outside technical experts to provide professional advice.
The TFTC can also use the digital knowledge of information colleagues
and external technical experts to develop TFTC technology enforcement
tools. These will be effective ways to improve technology enforcement

capabilities.
Conclusion

The rapid development of digital technology has accelerated the
advent of digitization and globalization, and has introduced new issues to
competition law. The wisdom of the global competition authorities is
being tested on how to properly handle these issues. This is also a
challenge the TFTC cannot avoid, given that Taiwan is a member of the
“global village” and is an important technology hub. I hope that the
Taiwan TFTC cases shared today will provide you with another
constructive perspective on this issue. I welcome your valuable comments.
Finally, I wish you a fruitful agenda for this seminar, and I look forward
to the opportunity to participate in more seminars like this at USC in the

future. Thank you!
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