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Department of Forcign Affairs and Trade Economic Cooperation

PROGRAM

APEC CAPACITY BUILDING WORKSHOP ON THE NEGATIVE LIST APPROACH TO
SCHEDULING SERVICES COMMITMENTS

Saturday, 21 October 2017
Michuhal Room, Level B1, Holiday Inn Incheon Songdo, Republic of Korea

Presenter: Richard Braddock, Lexbridge Lawyers

09:00-09:10

Opening Session: Welcome Remarks, Kanu Negi, Department of Foreign Affairs and Trade, Australia

09:10-10:10
Session I: Introduction to a Negative List

This session will introduce the main features of a negative list, including how the negative list scheduling provision
operates, and how the services disciplines apply to a negative list.

10:10 — 10:30 Coffee Break

10:30-12:00 *~

Session II: The Relationship between the Services and Investment Chapters — Mode 3 and Other Issues
e S

This session will analyse the relationship between the Services and Investment Chapters focusing on different ways

Mode 3 can be treated in an agreement (including the application of investment provisions to investment in services)

and the scheduling of Services and Investment commitments.

12:00-13:30 Lunch

13:30—14:30

Session IlI: The Negative List Approach to Scheduling and Mode 4 and Temporary Entry Commitments

This session will explain how a negative list approach to scheduling deals with Mode 4 and temporary entry
commitments, including the relationship between a Services Chapter and Movement of Natural Persons Chapter and
comparing positive and negative list approaches to scheduling these commitments.

14:30—-14:50 Coffee Break

14:50-16:30
Session IV: Preparing a Negative List Schedule

This session will explain how a negative list schedule is prepared including what is contained in Annex | and Annex I,
i e — e —
things to consider when preparing a negative list for the first time, and comparing the approach to making

5

commitments under a positive list schedule. - -

16:30 — 16:50 Wrap up Session, Richard Braddock, Lexbridge Lawyers

16:50 — 17:00 Closing Remarks, Kanu Negi, Department of Foreign Affairs and Trade, Australia

14
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APEC - Services Negative Annex Scheduling
Workshop

Session 1: Introduction to the negative list

Richard Braddock
21 October 2017

exbridgelawyers com

Lexbridge

ablic international lawyers

Overview

1. Negativevs positive list

How do negative list schedules work?

What obligations can you reserve against?

What is the difference between Annex | & Annex||

AL D I

Scope: levels of government

1. How do negative list schedules
work?

* Two main approaches to scheduling ‘market access’ commitments in
Services Chapters of FTAs:

* Positive list: relevant treaty obligations only apply to sectors where a
Party makes positive commitments in schedules, and subject to any
limitations or conditions in the schedules

« Follows approach in WTO GATS

* Negative list: relevant treaty obligations apply to all measures
affecting services unless specifically carved-out in schedules, and
subject to any limitations or conditions in schedules

15



1. Negative vs positive list
Positive list

AANZFTA
Article 3: National Treatment

1 In sectors inscribed in its schedules of specific commitments in Annex
. each

Party shall accord to services and service suppliers of any other Party

treatment no less favourable than that it accords to its own like services

and service suppliers.

1. Negative vs positive list
Positive list

AANZFTA
Article 8: Schedules of Specific Commitments

1. Each Party shall set out in a schedule the specific commitments it
undertakes underArticle 3 (National Treatment) ... With respect to sectors

where such commitments are undertaken, each schedule shall specify:
(b) conditions and gualifications on national treatment;

1. Negative vs positive list
Negative list

TPP
Article 10.3: National Treatment

1. /i
Party treatment no less favourable than that it accords, in like

circumstances, to its own services and service suppliers.

* Unlike positive list approach — not limited to sectors where a Party
makes positive commitments

16



1. Negative vs positive list
Negative list

TPP
Article 10.7: Non-Conforming Measures

1.Article 10.3 (National Treatment) ... shall not apply to ... any existing
non-conforming measure that is maintained by a Party ... as set out by
that Party in its Schedule to Annex 1.

2. Aaticle 10.3 (National Treatment) ... shall not apply to any measure that
a Party adopts or maintains with respect to sectors, sub-sectors or
activities, as set out by that Party in its Schedule to Annex I

2. How do negative list schedules
work?

* Ability to take reservations recognises that all Parties have
restrictions and sensitivities in particular sectors or policy
areas

* Parties use reservations to:
(i) preserve existing measures (laws, policies) (Annex )

(i) reserve policy space to maintain, change, or adopt new measures
in certain sectors or areas (Annex Il)

* even where these would otherwise be inconsistent with the FTA
obligations (eg because they discriminate against foreign service
suppliers)

3. What obligations can you reserve

against?
* Reservations scheduled against certain specific obligations -
involve ‘market access’ or protect against discrimination:

* National Treatment
* MFN
* Market Access
* Local Presence
» Different to exceptions - not a carve-out from whole chapter

* Cannot schedule against general obligations: domestic
regulation, transfers, transparency.

17



4. Difference between Annex | and AnnexII?

* 2 Annex negative list approach — allows Parties to include
reservations in:

* Annex |: to maintain existing non-conforming measures

* Where existing laws or policies may be inconsistent with
the relevant obligations (eg they treat foreign service
suppliers less favourably)

* Annex |l: to preserve ability to modify or adopt new
measures in sensitive sectors or activities

* Ability to preserve policy space without risk of
inconsistency

TPP: Article 10.7: Non-Conforming Measures

1. Article (National Treatment), Article (Most-Favoured-Nation Treatment), Article
(Market Access) and Article (Local Presence) shall not apply to:

(a) any existing non-conforming measure that is maintained by a Party at:

(1) the central level of government, as set out by that Party in its Schedule to Annex I;
(ii) a regional level of government, as set out by that Party in its Schedule to Annex I or
(iii) a local level of government;

(b)the continuation or prompt renewal of any non-conforming measure referred to in
subparagraph (a); or

(c)an amendment to any non-conforming measure referred to in subparagraph (a), to the
extent that the amendment does not decrease the conformity of the measure, as it existed
immediately before the amendment, with Article (NT), Article (MFN), Article (MA) or
Article (LP).

2. Article (NT), Article (MFN), Article (MA) and Article (LP) shall not apply to any
measure that a Party adopts or maintains with respect to sectors, sub-sectors or activities,
as set out by that Party in its Schedule to Annex 11,

Lastzndge | Page 11

TPP: Article 10.7: Non-Conforming Measures

1. Article (National Treatment), Article (Most-Favoured-Nation Treatment), Article
(Markcl Access) and Article (Local Presence) shall not apply to:

(a) any existing non-conforming measure that is maintained by a Party at:
(1) the central level of government, as set out by that Party in its Schedule to Annex [;

2. Article (NT), Article (MFN), Article (MA) and Article (LP) shall not apply to any
measure _that a Party adopts or maintains_with respect to sectors, sub-sectors or activities,
as set out by that Party in its Schedule to Annex II.

Lextndge | Pags 12
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4. Difference between Annex | and Annex |I?
4.1 Annex |

* Annex | lists existing measures which are not, or may not be
consistent with one or more of the relevant obligations

* eg: AUS requirement that a person can only practise as a
migration agent in Australia if they are a citizenor PR or a
citizen of New Zealand with a special category visa.

* Discriminates against foreign service suppliers - would be
inconsistent with NT and MFN unless reserved

* AUS reserves against NT & MFN - can maintain requirement
without being in breach of the FTA commitment

Sector: Professional Services
Obligations Concerned: National Treatment { Article 10.3)
Most-Favoured-Nation Treatment (Article 10.4)

Level of Government: Central
Measures: Migration Act 1958 (Cth)
Description: Cross-Border Trade in Services

To practise as a migration agent in Australia a person must be an Australian citizen or
permanent resident or a citizen of New Zealand with a special category visa.

TPP-ANNEX 1 -AUSTRALIA -9

4. Difference between Annex | and Annex||?
4.1 Annex |

* Measures (laws, policies) scheduled in Annex | subject to
‘standstill’ - cannot be made more restrictive or less consistent
with the relevant obligations

* But - standstill doesn’t mean that the laws and other
measures covered by Annex | reservations can’t be changed.

* Parties free to regulate and change measures so long as the
changes do not make the measures less consistent with the
relevant obligations.

19



4. Difference between Annex | and Annex|I?

4.1 Annex |-ratchet mechanism
* Negative list FTAs often include a ratchet mechanism for
Annex| NCMs

* Unilateral liberalisation / positive change ‘locked-in’ &
can’t be wound back to original commitment

* But doesn’t mean measure is frozen

* Amended measure qualifies under Annex| NCM carve-
out provided change does not make the measure less
consistent with the relevantobligations

* Promotes progressive liberalisation and certainty for
service suppliers / investors

TPP: Article 10.7: Non-Conforming Measures

1. Article (National Treatment), Article (Most-Favoured-Nation Treatment), Article
(Market Access) and Article (Local Presence) shall not apply to:

(c) an amendment to any non-conforming measure referred to in subparagraph (a), to the

extent that the amendment does not decrease the conformity of the measure, as it existed
Mdiam_\)'_bgmmumdnm, with Article (NT), Article (MFN), Article (MA) or
Article (LP).

Sector: Commumication Services

Obligations Concerned: National Treatment (Art9.4)
Senior Management and Boards of Directors (Art 9.11)

Level of Government: Central

Measures: Telstra Corporation Act 1991 (Cth)

Description:

Aggregate foreign equity is restricted to no more than 35 per cent of shares of Telstra.

Individual or associated group foreign investment is restricted to no more than five per cent
of shares.

TPP-ANNEXT -AUSTRALIA - 13
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4. Difference between Annex | and AnnexII?

4.1 Annex |-ratchet mechanism

* eg. AUS Annex [: Ind. foreign shareholdings in Telstra limited to 5%

* If law changed to allow ind. foreign shareholders to own 10% this
new, more liberal requirement is ‘locked-in” and becomes the new
treaty obligation

* Can’t be wound back to original 5% or made less consistent with the
relevant obligations

* But AUS could change law to require that no single shareholder
(domestic or foreign) can acquire more than 5% of shares

* Non-discriminatory- wouldn't offend NT - as applies to all (but may be
issues under other obligations)

4. Difference between Annex | and Annex|I?
4.2 Annex Il

* Annex Il provides broader space to adopt new measures or
change existing measures covered by reservations

* eyen where measures otherwise inconsistent with relevant
obligations; and

* even where changes make measures less favourable forforeign
service suppliers / less consistent with relevant obligations

* Generally used to protect core policy interests / sensitivities

* Focus not on “measures” but sectors, subsectors and activities
* may not be any existing measures

* Annex Il reservations are not subiject to standstill or ratchet

TPP: Article 10.7: Non-Conforming Measures

2. Article (NT), Article (MFN), Article (MA) and Article (LP)_haﬂ_nm_apnlx logmy
with respect to sg¢ ICS,

m&mdhal.a.ﬂaﬂudmlmmmmlams
as set out by that Party in its Schedule to Annex 1.
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Sector: Recreational, Cultural and Sporting Services
Sub-Sector: Sporting and other recreational services. ..

Obligations Concerned: National Treatment
Most-Favoured-Nation Treatment ...

Local Presence
Description: Investment and Cross-Border Tradein Services

Viet Nam reserves the right to adopt or maintain any measure with respect to martial art
clubs and extreme sports.

TPP —ANNEX I - VIET NAM 26

4. Difference between Annex | and Annex|I?

« 4.2 Annex Il

* Eg. VN reservation for martial arts and extreme sports
* Reserved against NT, MFN
* VN could:

« Prevent any foreign service suppliers from supplying extreme sports services in
VM

* Decide to allow a NZ bungee jump provider to operatein VN

* Change the policy again to prevent any foreign service suppliers from supplying
bungee jump services.

5. Scope: levels of

government

* Services Ch — NCMs Article - covers measures at both national
& sub-national levels of govt

* NCMs at both central and regional (eg State) levels of govt
need to be scheduled in Annex |

* Obligations also apply to measures at local level of govt

* But - no need to schedule existing local gov NCMs — carved-out of
NCM article

* Local gov measures — like all Annex | NCMs — subject tostandstill
and ratchet

* Carve-out does not allow a Party to adopt new / less consistent
NCMs — unless covered by relevant Annex |l reservation
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TPP: Article 10.7: Non-Conforming Measures

1. Article (National Treatment), Article (Most-Favoured-Nation Treatment), Article
(Market Access) and Article (Local Presence) shall not apply to:

(a) any existing non-conforming measure that is maintained by a Party at:

(i) the central level of government, as set out by that Party in its Schedule to Annex [;
(ii) a regional level of government, as set out by that Party in its Schedule to Annex T or
(iii) a local level of government;

Thank you
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Overview

1. Owverlap between Services & Investment

2. Approaches to relationship between Services &
Investment

3. Protection of investmentin service sectors
4. Scheduling Services & Investment commitments

1. Overlap between Services & Investment

* Investment Chapters have broad scope — apply to wide range of
assets —eg:TPP

investment means every kind of asset that an investor owns or controls,
directly or indirectly, which has the characteristics of an investment....
Forms that investments may take include:

(i) an enterprise and a branch of an enterprise;
(ii) shares, stocks or other forms of equity participation in an enterprise; ...

* Expressly applies to both an “enterprise” (company or other entity)
and shares or equity in an enterprise.

Lasbridga | Faga 2
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1. Overlap between Services & Investment

* Main area of potential overlap results from how trade in services
defined in trade agreements following GATS
* Combined with the typical broad definition of investment
* One of the modes of service supply (Mode 3) reguires an
investmentin the territory of the other Party
* Creates potential for overlap

* Two broad approaches to addressing this relationship: GATS &
NAFTA
* We will focus first on the GATS-style approach

1. Overlap between Services & Investment

* GATS-style Services Chapters: apply to measures affectingtrade in services.

= Use GATS terminology - define trade in services by ref to ‘'modes of supply’ (the way
a service can be delivered)

AANZFTA

(s) trade in services means the supply of a service:

(iii) by a service supplier of one Party, through commercial presence in the territory
of any other Party;

Lexbridge | Fage =

1. Overlap between Services & Investment

* 3rd Mode = supply of a service by a service supplier of one Party, through
commercial presence in the territory of the other Party

* AANZFTA: commercial presence means any type of business or professional
establishment, including through: (i) the constitution, acquisition or
maintenance of a juridical person [enterprise]; ... within the territory of a Party
for the purpose of supplying a service;

= Mode 3 requires creation or acquisition of a commercial presence (enterprise)
in the other Party — requires investment in the host Party

25



1. Overlap between Services & Investment

* Mode 3 - results in overlap between Services and Investment Chapters

* Supply of services through com. presence requires ownership or
control of commercial presence / enterprise in other Party

* Enterprise is also an investment covered by the InvestmentChapter.

* Investor / service supplier of one Party who owns enterprisein other
Party — potentially covered by both Investment and Services Chs

= Two sets of obligations applying to same investment / business

* Potential for confusion / inconsistency: most likely where both

chapters contain similar obligations: NT, MFN.

2. Approachesto Services & Investment
2.1 GATS-style FTAs

*GATS-style FTAs:  all modes supply — including Mode 3 — covered by Services Ch

How do FTAs address overlap?
AAMNZFTA: Article 3 Relation ta other Chapters

1.This Chapter does not apply to measures adopted or maintained by a Party to the extent
that they are covered by Chapter 8 (Trade in Services)

* Under most (but not all) GATS-style FTAs Investment Ch not apply to measures to
the extentthey affect Mode 3 service supply
* Contrast JAEPA — no carve-out for Mode 3 and so both Services and Investment Chapters apply
to Mode 3

* But — not all investment in service sectors qualifies as Mode 3
* Mot all investrnentin service sector is sufficient to own or control a commercial presence
* Mot all investrment in service sectors far the purpose of supplying 2 service

2. Approaches to Services & Investment
2.1 GATS-style FTAs

Non-mode 3 investment in service sectors

* If interest in enterprise not sufficient to own / control enterprise
(portfolio investment) — not Mode 3 — not covered by ServicesCh

* But - still covered by Investment Ch as protects shares / equity in
enterprises as investments in addition to enterprises themselves

- _ Laxzadgs | Page 3
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2. Approaches to Services & Investment
2.1 GATS-style FTAs

* GATS-style approach to Services and Investment results in differing
approach to regulation of investment depending on whether or not it
qualifies as Mode 3

* Mode 3 —regulated by Services Chapter
* Non-mode 3 service sector investment - regulated by Investment Chapter

* Raises questions when levels of ownership / control change over time
* Eg: X-country Investor acquires 10% interest in internet provider (YCo)
* Mot Mode 3 — regulated by investment chapter

* X-investor acquires an additional 41% interestin Y Co
* X now owns Y Co — now regulated by Services Chapter rather than Investment?

Lasridga | Fage 10

2. Approachesto Services & Investment
2.2 NAFTA-style FTAs

* Other main category of FTAs follows the NAFTA-style approach:

* Differentarchitecture to GATS-approach:

* Services Chapter applies only to ‘Cross-bordertrade in Services’ (Modes 1, 2
and 4) — does not cover Mode 3 (supply of a service through com. presence)

* Investment Chapter covers all investments— including all investmentin service
sectors (except FS)
* Services chapter also applies certain Services obligations to Mode 3 service
suppliers: Market Access; Dom Reg; Transparency
* No overlap with S&I Chapters — no potential for inconsistency

+ Principle that all investment should be treated the same regardless of sector / level
of ownership & control

Laxridga | Fage 11

2. Approachesto Services & Investment

* 2.2 NAFTA-style FTAs

* Because all investment covered by Investment Chapter (not Services
Chapter) — NAFTA-style FTAs eg — TPP — commonly apply certain
Services disciplines to Mode 3 investments

* This ensures that these enterprises — when acting as service suppliers
— are subject to the same services disciplines as other service
suppliers

* But — text clarifies that no Services disciplines can be subject to ISDS
— even where they apply to investments which are otherwise
regulated by the Investment Chapter
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TPP: CHAPTER 10: Cross-Border Trade in Services
Article 10.2: Scope

1. This Chapter shall apply to measures adopted or maintained by a Party affecting cross-border trade in services by
service suppliers of another Party,

cross-border trade in services .. means the supply of a service:
(&) from the territory of a Party into the territory of anotherParty;

(b} in the territory of a Party to & person of another Party; or

() by a national of a Party i the territory of another Party,

2. Inaddition to paragraph 1:

(a) Article (Market Access), Article (Domestic Regulation) and Article (Transparency) shall also apply to measures
adopted or maintained by a Party affecting the supply of a service in its territory by a covered investment [FIN];

[FN] For greater certainty, nothing in this Chapter, ... is sulject to investor-State dispute settlement pursuant to Sectien B of
Chapter 9 {Investment),

3. Protection of investment in service

sectors
MNAFTA approach

* No issue - whole Investment Chapter applies to all investments

* All Investment protections (and ISDS) already apply to Mode 3
investments

GATS approach

* FTAs generally carve-back-in core investment protections for Mode 3:
MST; Expropriation; Transfers; ISDS

* Apply to all Mode 3 investments — not limited to specific commitments

* Other investment disciplines: performance requirements & senior
management and boards of directors can also be applied to Mode 3
* Reduce inconsistency of treatment of investment Mode 3 / non-Mode 3

Lanseridgs | Poge 14

AANZFTA: Investment Chapter

Article 3 Relation to other Chapters

1. This Chapter does not apply to measures adopted or maintained by a
Party to the extent that they are covered by Chapter 8 (Trade in Services)

2. Notwithstanding Paragraph 1, Article 6 (Treatment of Investment), Article
7 (Compensation for Losses), Article 8 (Transfers), Article 9
(Expropriation and Compensation), Article 10 (Subrogation) and Section
B (Investment Disputes between a Party and an Investor) shall apply.
mutatis mutandis. to any measure affecting the supply of service bv a

vice § i : : s in the termitory of
any one of the other Parties pursuant to Chapter 8 (Trade in Services), but
only to the extent that any such measures relate to a covered investment
and an obligation under this Chapter, regardless of whether such a service
sector is scheduled in a Party's schedule of specific services commitments
in Annex 3.
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AANZFTA Services Chapter
ile 22: T, | p onafC al P

1.Chapter 11 (Investment) does not apply to measures adopted or maintained by a
Party to the extent that they are covered by this Chapter.

2 Notwithstanding Paragraph 1, the following Articles and Section of Chapter 11
(Investment) apply, mutatis mutandis, to measures affecting the supply of services
by a service supplier of a Party through commercial presence in the territory of
another Party:

(a) Article 6 ( Treatment of Investment);

(b) Article 7 (Compensation for Losses);

{c) Article 8 (Transfers):

(d) Article 9 (Expropriation and Compensation);

(e) Article 10 (Subrogation); and

() Section B (Investment Disputes between a Party and an Investor).

4. Scheduling Services & Investment
commitments

* Under negative list FTAs — generally both services and investment take a
negative list approach
+ Allows for single schedule for both services and investment

* Avoids duplication as many measures [ issues apply to both services and
investment

* Avoids potentialinconsistency
* More complicated if FTA takes positive list to services and negative list
to investment
* Requires two sets of schedules

* Some measures need to be scheduled in both Services and Investment
schedules (eg. investment approval mechanisms, foreign equity limits)

* Potential for uncertainty / inconsistency— particularly if relationship between
Services and Investment notclear
Lasiaidga | Page 17

Thank you

Lasmnags | Fage 18
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1. Background to MNP - GATS
2. Services Mode 4 & Temp Entry / MNP
3. Temp Entry / MNP Chapters
4, Temp Entry & Immigration measures
5. Relationship Services and Temp Entry
6. Commitments on TE / MNP

Lasridga | Fige 2

Background to MNP - GATS

* GATS applies to 4 modes of service supply — including the supply of a
service by a supplier of one Member through presence of natural
persons of a Member in the territory of another Member (Mode 4)

GATS Article I: Scope and Definition

1. This Agreement applies to measures by Members affecting trade in services,

For the purposes of this Agreement, trade in services is defined as the supply of a service:
(a)

(b)

(c)

I~

(d) by a service supplier of one Member, through presence of natural persons of a Member
in the territory of any other Member,
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1. Background to MNP - GATS

* Requires the movement / migration of people from one Member to
another Member to supply service
* But — focus of GATS on trade in services — not migration / temp entry
* GATS Annex on Movement of Natural Persons confirms GATS does not
affect ability of Members to maintain and apply immigration measures
— provided not nullify or impair benefits of a specific commitment

* Significant gqualification — if person not able to enter the territory of
the other Party they can’t provide the service.

* Annex also confirms GATS doesn’t apply to measures affecting persons
seeking access to employment market, nor citizenship, residency or
employment on a permanent basis

* Temporary movement to work as / for a service supplier

Lasiondge | Paged

ANNEX ON MOVEMENT OF NATURAL
PERSONS SUPPLYING SERVICES UNDER
THEAGREEMENT

2. The Agreement  shall not apply to measures affecting natural persons seeking

access to the employment market of a Member, nor shall it apply to measures
regarding citizenship, residence or employment on a permanent basis.

3.... Members may negotiate specific commitments applying to the movement of all
categories of natural persons supplying services under the Agreement. Natural

persons covered by a specific commitment shall be allowed to supply the service in
accordance with the terms of that commitment.

$i1i i f i i } . i
| persons into, or their temporary sta including

£ L
those measures necessary to protect the mtegnty of, and to ensure the orderly
movement of natural persons across, its borders, " Wﬁ are
ﬂ%l applied in such a manner as to accruing to any

ember under the terms of a specific commitment.

[FN] The sole fact of reqc{niring avisa for nafural persons of certain Members and not for those of
others shall not be regarded as nullifying or impairing benefits under a specific commitment.

2. Services Mode 4 & Temporary Entry

* FTA Services Chapters follow GATS — apply to the supply of a service
through natural persons of a Party in the territory of (an)other Party
(Maode 4)

AANIFTA

(s) trade in services means the supply of a service:

(iv) by a service supplier of one Party, through presence of natural persons ofa Party in
the territory of any other Party;

Laxaiidge | Page 6
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2. Services Mode 4 & Temporary Entry

* All of the Services disciplines (NT, MFN, MA, LP) apply to Mode4

* BUT — FTAs generally subject to same qualifications asGATS Annex on
MNP

* Services Chapters do not impose obligations with respect to immigration
measures (or access to employment market; citizenship & PR)

* In effect Services Mode 4 commitments only operate ‘behind the
border’

* once a person has been granted entry to the territory of the other Party.

* Not effect ability of Parties to control immigration and grant / not grant
visas at the border

Lasiidg | Poge 7

3. Temporary Entry / MNP Chapters

* Specific commitments on MNP / TE generally made in separate chapter

* Contrast to GATS, FTA Services Chapters — MNP/TE Chapters apply to
‘measures affecting the temporary entry of (business) persons of one
Party into the territory of another Party’

* Include commitments at the border - to allow temp entry of specific
categories of persons

* But —still need to satisfy all applicable eligibility requirements of
immigration measures

* MNP/TE Chapters — not limited to trade in services

+ Commitments commonly to broader categories of ‘business visitors’
including: investors; intra-corporate transferees; independent
executives

Lasidga | Fage 3

scope of MNP / TE Chapters

TPP Article 12.2: Scope
1. This Chapter shall apply to measures that atfect the temporary entry of business persons of a
Party into the territory of another Party.

3

This Chapter shall not apply to measures affecting natural persons seeking access fo the
employment market of another Party. nor shall it apply to measures regarding citizenship,
nationality, residence or employment on a permanent basis.

AANZFTA Article 2: Scope

1. This Chapter shall apply. as set out in each Party's schedule of specific commitments in Annex 4
{Schedules of Movement of Natural Persons Commitments), to measures affecting the temporary
entry of natural persons of a Party into the territory of another Party.

2. This Chapter shall not apply to measures affecting natral persons seeking access to the

employment market of another Party, nor shall it apply to measures regarding citizenship,
residence or employment on a permanent basis.
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3. Temporary Entry / MNP Chapters

* Key obligation in MNP / TE Chapter is promise to grant
temporary entry to certain categories of business people —
provided they satisfy all immigration requirements.

* MNP commitments generally made in a separate schedule to
other services commitments.

* Parties generally make commitments with regard to specific
categories of temporary entrants

* typically include: contractual service suppliers; investors;intra-
corporate transferees; independent executives; spouses

Lasiidg | Foge 10

AMMIFTA

Article 4: Grant of Temporary Entry

1. Each Party shall, in accordance with that Party’s schedule of specific commitments in Annex 4
(Schedules of Movement of Natural Persons Commitments), grant temporary entry or extension of
temporary stay in accordance with this Chapter to natural persons of another Party provided those
natural persons:

(a) follow prescribed application procedures for the immigration formality sought; and

(b} meet all relevant eligibility requirements for entry to the granting Party.

Article 5: Schedules of Commitments for the Entry and Temporary Stay of Natural Persons
Each Party shall set out in Annex 4 ... a schedule containing its commitments for the temporary
entry and stay in its territory of natural persons of another Party covered by Article 2.1 (Scope).
These schedules shall specify the conditions and limitations governing those commitments,
including the length of stay, for each category of natural persons included in each Party's schedule
of commitments.

Article 12.4: Grant of Temporary Entry

1.Each Party shall set out in Annex 12-A the commitments it makes with
regard to temporary entry of business persons, which shall specify the
conditions and limitations for entry and temporary stay, including length
of stay, for each category of business persons specified by that Party.

2.A Party shall grant temporary entry or extension of temporary stay
to business persons of another Party to the extent provided for in
those commitments made pursuant to paragraph 1, provided that
those business persons:
(a) follow the granting Party’s prescribed application procedures for the
relevant immigration formality; and
(b) meet all relevant eligibility requirements for temporary entry orextension

of temporary stay.
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3. Temporary Entry / MNP Chapters

* MNP commitments generally positive list approach — specific
commitments apply only to categories of persons in the
schedule and subject to limitations / conditions in schedule

» Similar whether FTA takes a positive or negative list approach
to services more generally

= Eg: TPP = negative list for services and investment — but TE
commitments positive list approach (similar to AANZFTA)

* Negative list approach in Services doesn’t require negative list
for TE/MNP

Laxiidga | Fage 13

Descripfion of Cafegory

"E. Contractual Service Suppliers
(Including Independent Professionals and Specialists)

CORAITIONS aid CImirarions
(including length ofstay)

Austrabia extends its commitments under this category to each Party that has made commitments under any of the following headings

Contractual Service Supphers

Independent Professonals

Professionals

Professionals and Technicians
Professionals and Technisan-Professionals

In accordance with, and subject to, Australia’s kaws and regulabions, Australia shall, upon appboation, grant the nght of temporary entry, movement and
work 1o the accompanying spouse or dependants of a business person that i granted temporary entry or an extension of temporary stay under these

commatments.
Delfeubon:

Business persons with trade, technical or professional skills and experience Temporary entry of business persons is subject to employer sponsorship

who are assessed as having the necessary quabifications, slalls and work Full detasls of employer sponsorship requirements, inchudmg the list of

Expenence a'-":‘P’“_“ as meeting the domestic standard m Austrabia for thewr ehpble occupations for sponsorshsp, are available on the website of the

nominated occupation, and who are Australian go dep ponsble for mmag matters (as at
X entry into force, the address of that website was www border gov.au)

(3)  employees of an enterprise of a Party that has conchuded a contract Sponsorship requirements, inchudmg ehipble occupations, may change from

for the supply of a service within Austraba and that does not have a

: el g tume to tame.
commercial presence within Avstralia; or

® e b g Bewilly mad nctively ccmiag ta Al ‘E):g- il;!;\ b\:}ﬂ;\: ’Ln;r:a is for periods of stay up to 12 months, with the

n order to supply a service under a contract withm Austraba, ’ ?
Temporary entry of spouses and dependants 1s for the same penod as the
busmess persons concemed

AROTX 134 JWITIALIA -4

4. Temporary Entry & Immigration measures

= Like GATS - FTAs confirm nothing prevents a Party from regulating
migration / applying immigration measures
= exceptwhere nullifies or impairs a benefit under TE/MNP Chapter

= The only commitments which affect Party’s freedom reimmigration
measures are specific commitments made in the TE/MNP Chapter
* TE / MNP contains commitments which apply at the border

= Clarification affects Services Chapters aswell
= Language clearer in TPP — but outcome similar under AANZFTA

Laxardga | Fage 15
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Immigration measures & TE / MNP Chapters

TPPArticle 12.2: Scope

3 Nothing in this Agreement shall prevent a Party from applving measures to regulate the entrv of

patural_persons of another Party into, or their temporary stay in, its temitory, including those

measures necessary o protect the integrity of, and to ensure the orderly movement of natural

persons across, its borders, provided that those measures are got applied in a manper as to gullify or
mpair the benefits accruing to any Party under this Chapter.

4. The sole fact that a Party requires business persons of another Party to obtain an immigration
formality shall not be regarded as nullifying or impairing the benefits accruing to any Party under
this Chapter.

TPPArticle 12.9: Relation to Other Chapters
1. Except for this Chapter, [and other chapters not directly relevant] no provision of this Agreement
shall impose anv obligation on a Party regarding its immigration measures.

Immigration measures & TE / MNP Chapters

AANZFTAArticle 7: Immigration Measures

1. NMothing in this Chapter, Chapter 8 (Trade in Services) or Chapter 11 (Investment) shall
prevent a Party from applving measures to regulate the entry of natural persons of
another Party_into, or their temporary_stay in, its temitory, including those measures
necessary to protect the integrity of. and to ensure the orderly movement of natural
persons across, its borders, provided that such measures are pot applied in such a
manner as to nullify or impair the benefits aceruing to another Party under this Chapter
or to unduly impair or delay trade in goods or serviees or the conduct of investment
activities under this Agreement.

2

The sole fact of requiring persons to meet eligibility requirements prior to entry to a
Party shall not be regarded as nullifving or impairing benefits accruing to another Party
under this Chapter, or of unduly impairing or delaying trade in gpoods or services or the
conduct of investment activities under this Agreement.

5. R’ship Services & Temporary Entry

* TPP: No global relationship clause but — TE Chapter is the only Chapter
which contains commitments which affect immigration measures

* Most of the TPP Parties have scheduled a broad reservation for the
equivalent of Mode 4 against MA in Services & Investment Schedules
 Effectively carve-out Mode 4 from MA
* Some of these refer back to commitmentsunder TE Chapter and for GATS
* Some broader than others

* A number of TPP Parties took a hybrid positive list approach to MA —
broad reservation to adopt or maintain measures except as set out in
schedule (and subject to limitations / qualifications in Schedule)

Laxiddgs | Fage 1B
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Sector: All
Obligations Concerned: Market Access (Article 10.5)

Description: Cross-Border Trade in Services

Brunei Darussalam reserves the right to adopt or maintain any measure
with respect to the sulpp]y of a service by the presence of natural persons,
including on the total number of foreign natural persons that may be
emplo in any sector, subject to the provisions of Chapter 12
(Temporary Enfry for Business Persons), and in a manner that is not
::I}lconsmtem with Brunei Darussalam’s obligations under Article XVI of

TPP - ANNEX Il - BRUNEI DARUSSALAM — 5

Sector: All
Sub-Sector:
Obligations Concerned: Market Access {Article 10.5)

Level of Government: Central and Reoional

Drescription: Cross-Border Trade inServices

Mexico reserves the nght to adopt or maintain any measure related to Article 1005 (Market | |
Access), except for the following sectors and sub-sectors subject to the limitetions and conditions
listed below. ...
Sector or subsector Limitations on market access
1.BUSINESS SERVICES
1. A. Professional servicest
1) Legal services {CPC BG1) 1), 2} and 3) None

4y Unbound except as indicated in the Temporary Entry for Business Persons Chapter.

B Accounting, auditi d
E%%f;ﬁ::; Services (CpC | 1) 2) and 3) None

4} Unbound, except as indicated in Temporary Entry for Business Persons Chapter.

ANE - MDD - 13

5. R’ship Services & Temporary Entry
[ | AANZFIA PP

Separate Chapter on Chapter Chapter Annex
MNP or Annex
Services & MNP Any specific ‘at the border’ GATS disciplines apply
commitments commitments on MNP commitments in TE o Mode 4
& Mode 4 in MNP Approach to ‘behind the
Schedule border’ Mode 4
commitments vary
MNP commitments Separate schedule Separate schedule Single schedule
separate or combined
with Services
Services: positive or Positive Negative Positive
negative list
MNP: positive or Positive Positive Positive
negative list
Laxzadge | Page 21
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Overview

1. Identifying reservations

Annex 1 or Annex 27

Drafting reservations: key principles
Drafting reservations: scope & carve-outs

N

Lavbeidga | Fage 2

1. Identifying reservations

* Audit of existing NCMs & consultation with relevant agencies

» review of general / sectoral rules & restrictions that impact on ability of foreign
service suppliers to supply service

* Review guided by key requirements of relevant (scheduling) obligations
* Eg: Does a requirementtreat foreign service suppliers less favourably? (NT)
* Istherea limit on the number of suppliers allowed to provide a service? (MA)
* Are service suppliers required to establish presence / be resident in the Party to
supply a service? (LP)
* Precedent agreements / positive list can provide guidancein identifying
NCMs — but can’t just copy into negative list
* need to take account of differencesin obligations & structure

Lasiaidga | Page 3
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1. Identifying reservations

* Practice of other States can provide useful guidance
= Highlights sensitivities and concerns that other countries have identified

* Some kinds of reservations very common:
* MFN for existing agreements;
* Privatisation and devolution of SSEGA to private sector;
* social services (education, health, social security);
= treatmentof disadvantaged groups;
» Cultural heritage, creative arts

Laxkridga | Fage 4

Sector: All

Obligations Concerned:  Most-Favoured-Nation Treatment (Article 9.5 and Amticle 10.4)

Deescription: Investment and Cross-Border Trade inServices

LJapan reserves the right to adopt or maintain any measure that Becords differential treatment to
couniries under any bilateral or multilateral agresiment in foree o or signed prior to, the date of entry
into force of this Agreement.
2. Japan reserves the 15%7 to adopt or maintain any measure that accords differential treatment to

i

countries under &ny bilateral or multilateral agreement, other than the agrecment referred toin
paragraph 1, mvolving:

(a) mviation;
(b) fisheries; or

{(c) mantime matters, including salvage.

Existing Measures:

IR T - TR - 10

ANXEX I

ESCHEDULEQE XEW ZEALAND

Sector Al

Obligations Coneermed: Mational Treatment (Article 9.4 and Article 10.5)

Magt-Favoured-Nation Treatmeat (Articke 9.5 and Article 10,47
Performance Requirements (Arbcle §.10)
Zenicr Management and Boards of Directors [Arbcle §.11) Loca] Presence (Article 10.6)

Dheseription: Inwestment snd Cress-Border Trade in Sevices
New Zealand reserves the right to sdopt or maintain any messure with respoct to
{2)  ihe provmsion of public law enforcement and comectional services: and

(k) the fallowing, to the extent that they ar= social services established far a pubhc

purposs
i)  childcare;
i) heakh:

(i) income securty and insurance;
(iv) pobBesducation;

(¥ pubbe honsng,

(v} pubbc training;

{vu) pubbctransport;
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Sector: Indigenons Communities, Peasant, Native and Minority Affairs

Sub-Sector:

Mational Treatment (Article 9.4 and Article 10.3)
Muost-Favoured-Nation Treatment (Article 9.3 and Article 10.4)
Performance Requi nts {Article 9.]0%5 _

Semior Management and Boards of Directors (Article 9.11)
Local Presence (Article 10.8)

Obligations Concerned:

Description: Investment and Cross-Border Trade inServices

Peru peserves the right 1o adopt or maintain any measure according rights
or preferences to socially or economically disadvantaged minonties and
ethnic groups. For puﬁ:os:s of this entry, “ethnic groups™ means
indigenous, native, and peasant ¢ommunities,

Existing Measures:

ANNEX II-PERV -4

2. Annex 1 or Annex 27

* Annex 1: can only apply toexisting measures
* Must be laws, requirements etc in existence at time of entry into force of FTA

* Qn: Is there an existing measure?

* Are you prepared to bind (not freeze)it?
* pointsto Annex 1

* OQn: Is the regulation of a certain sector under development / in flux?

* Are you seeking to preserve broader flexibility to adopt new measures
in sensitive areas with core policy concerns?
* points to Annex 2

* Standstill & ratchet don’t prevent Party from regulating / changing
requirements — but they do prevent changes which would make the
measure less consistent with the relevantobligations

Laxiiidg | Ponge 3

2. Annex 1 or Annex 2?

* Possible to limit the operation of Annex 2 reservations to increase
certain and transparency

* Can qualify the flexibility reserved in a particular area orprovide
greater clarity on what you (do not) intend to do
* Useful if there is ongoing reform or policy change or you are planning on
introducing a new law or measure but it is not yet existing
* In this case — can’t address entirely in Annex| — but can draft Annex|l
reservation to provide more certainty
* Example:
* TPP — AUS Annex Il reservation for privatisation & devolution of SSEGA to
private sector

* Broad space to take measures — but any measures adopted after EIF are
deemed to be existing measures— subject to Annex | standstill & ratchet

Laxiridga | Page 3
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PP

Sector: All
83&%“'225? National Treatment (CBTS and Investment)
Market Access

Performance Requirements
Senior Management and Boards of Directors
Description:

Cross-Border Trade m Services and Investment

At [sub-national] lev els of government, Australiareserves the right to adopt or maintain any
measure with respect to:

(a) the devolutiont o the private sector of services p rovided in the exercise of governmental
authority at the time that the Agreement comes into force; and

(a) the privatisation  of government owned entities or a sscts

For the purposes of this reservation, any measure adopted after the date of entry into force of
this Agreement in re lation to subparagraphs (a) or (blhall be deemed an existing non-
conforming measuresubject to ... paragraph 1 of Artic le (Non-conforming Mcasures)

ANNEX II -AUSTRALIA -7

3. Drafting reservations: key principles

= Key principles in drafting: clarity &precision

* Important to clearly and accurately reflect non-conforming aspects of
measure (list 1); or policy space being reserved (list 2)

* Clarity important for both the Party making the reservations and for
service suppliers
= Both officials and service suppliers can be confident of scope of commitments—
and how they would be interpreted
* Focus on aspects of measure that are, or may be, inconsistent (non-
conforming) with the obligations

* Not just a general description of measure

Laszridgs | Page 11

3. Drafting reservations: key principles

* Best not to draft reservations broader than necessary (in light of policy
settings)
* Reduces certainty and transparency— what is the Party committing to?
* Risk of overlap with other reservations and carve-outs

* Avoid scheduling measures which do not need to be scheduled
(because of scope, exceptions, or carve-outs etc) as this can create
uncertainty

* Why would you need the reservationif already covered by an exception?
* Does this mean the exception should be interpreted more narrowly?

Laxsridga | Page 12
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4. Drafting reservations: scope & carve-outs

* Scope & carve-outs
* If measure covered by a carve-out or exception — no need to schedule.
* Typically FTAs carve-out from entire Services Chapter:

* subsidies and grants

» government procurement; and

* services supplied in the exercise of governmental authority [SSEGA)
* Don’t need to schedule measures if they fall within these carve-outs

* Applies to whole Chapter— including scheduling obligations
* What are SSEGA?

* service not supplied on a commercialbasis and

* notin competition with one or more service suppliers

+ Eg: police force; state-owned monopoly postal service s | Fage 12

TPP: Article 10.2: Scope

3. This Chapter shall not apply to:

(a)financial services ...;

(b) government procurement;

(c)services supplied in the exercise of governmental authority; or

(d)subsidies or grants provided by a Party, including government-
supported loans, guarantees and insurance.

4. Drafting reservations: scope & carve-outs

Scope & carve-outs

* Exceptions also relevant - don't need to schedule a reservation if falls
within the scope of anexception

* But need to consider disciplines / limitations on exceptions in light of
policy objectives — whether exceptions adequate / appropriate
* Standard (WTO-style) General Exceptions subject todisciplines

* Eg. Requires measures to protect human health are “necessary”; and not
amount to ‘unjustifiable discrimination’ or a “disguised restriction on trade’

= Standard (WTO-style) Essential Security exception is limited
* Only applies to certain specific essential security interests
* Not cover full range of requirementsthat may be imposed for security reasons

Laxridga | Fage 15
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GATS Article XIV: General Exceptions
Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or

unjustifiable discrimination between countries where like conditions prevail, or a disgwised restriction on frade m services,
nothing in this Agreement shall be construed to prevent the adoption or enforcement by any Member of measures:

(ajnecessary to protect public morals or to maintain public order;

ib) necessary to protect human, animal or plant lif or health;

icnecessary to secure compliance with laws or regulations which are not imconsistent with the provisions of this Agreement
meluding those relating to:

(1) the prevention of deceptive and fraudulent practices ot to deal with the effects of a default on services contracts;
(1) the protection of the privacy of individuals ... ; (i) safety;

GATS Article XIV bis: Security Exceptions
1. Mothing in this Agreement shall be construed;

{a)to require any Member to furnish any mformation, the disclosure of which it considers contrary to its cssential secunty
interests; or

(bjto prevent any Member from taking any action which it considers necessary for the protection of its essential security
interests:

(1) relating to the supply of services .., for the purpose of provisioning a military establishment;
(1) relating to fissionable and fusionable materials ...
() takenntime of war or other emergency m international relations; or

{c)to prevent any Member from taking any action m pursuance of its obligations under the United Nations Charter for the
mairtenance of mternational peace and secunty. ...

Thank you

Richard Braddock Partner,
Lexbridge

Telephone: +612 6198 3392
Email: richard.braddock@lexbridgelawyers.com

Laxaadga | Page 17
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