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ZAY | SHGHRABFEEA2H ~ 6 H KI0HFARBEIROECDAEH A BRI Mg - 2
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GRS o BMEAILL - sz aE =R A B ARG AR - W5 TR
R EHEF ZFXK  MEB LOA MRS AEE B R LR -
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3. ez B AT IR E A AN ER S EEESER - RIIEA IR B5E
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HIRE SRR K SRS R E B E S (PIRE e gt ROAFRESEBA) - 2L
BIAC 525 il fE=S S 5 AT Z PHBSESUR -
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(—) HOECDM E i Fél i st FZ B Gt ' WEIFREE 8 2B EFA
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(71) GOV/PSIz £Janos Bertok#z & " 57720154 OECD .~ HLER i 5k 2 it A7 (
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Va ~ ZrgeFiigiatR - (Mexico’s Market Examinations Manual):

(—) FUE R 545 2 75 2 R OECD R i 201648 HiHR . ™ 575 S5 B3 iR -
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2015 DAF/COMP/WP2/M(2015)2/ANN3
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Annex 1: Annotations
Item 3.

Legal services markets in many jurisdictions are beginning to experience fundamental change as a result of new
innovations and business models. These changes are driven by increased online service delivery, the availability of
ranking and review information, the unbundling of services and the automation of service delivery.

Regulations in legal services markets were designed to address potential causes of market failures, such as
information asymmetries, moral hazard and externalities, as well as other policy objectives (such as accessibility of
services for low-income individuals and legal principles like attorney-client privilege). However, the foundations of
these regulations — i.e. exclusivity and restrictions on who can provide legal services — are being challenged by
automation and online platforms, typically operated by people outside of legal professions.

This roundtable will discuss the implications of these challenges for regulatory frameworks, and the role competition
authorities can play in responding to, and encouraging the development of, innovation in legal services markets.

Several panellists will share their views and experiences with WP2 delegates:

® Two innovators in this field: Charley Moore (Founder and CEO, Rocketlawyer) and Pierre Aidan (Co-
founder, Legalstart.fr);

® Caroline Wallace (Legal Services Board, UK) and Louis Dégos (Conseil national des barreaux, France), who
will discuss the regulatory implications of recent innovations;

® Dana Remus (Professor of Law at the University of North Carolina, currently serving as Senior Counsel and
Special Assistant to the President in the Office of the White House Counsel) and John McGinnis (George C.
Dix Professor in Constitutional Law at Northwestern University), who will discuss the likely impact of recent
innovations on legal service markets and legal professionals.

Item 4.

Delegates will be asked to comment on a first draft of the Committee’s future contribution to the new OECD
Procurement Toolbox of the Governance and Territorial Development Directorate. The proposed guidelines focus on
keeping the procurement process competitive, especially with regard to abnormally low tenders (ALTs) and the
portioning into lots. This work follows up from the two discussions in WP2 in December 2014 and June 2015. Janos
Bertok (Head, OECD Public Sector Integrity Division) will present the new Procurement Toolbox and how these
proposed guidelines will fit into the new OECD work tool.

Item 5.

This session discusses the implementation challenges faced by jurisdictions that have completed Competition
Assessment. In particular, Romania will be examined with respect of implementation strategies it intends to adopt.
The examination will be lead by Iceland, Greece, Mexico and Portugal.

Item 6.

This session will see a presentation and discussion on the Mexican Manual of Market Examinations. The Manual
was developed by the OECD Secretariat at the request of the Mexican Ministry of the Economy, under the
framework of the agreement signed by the Ministry and the OECD in December 2014. The objective of the Manual
is to help the Ministry implement its new competition powers.


http://www.oecd.org/governance/procurement/toolbox/
http://www.oecd.org/governance/procurement/toolbox/

FOR OFFICIAL USE DAF/COMP/WP2/A(2016)1/REV1
The Manual provides methodological and theoretical guidance for examining a market, a sector of the economy, or a
particular cross-cutting issue present in various markets, when there is a suspicion or indication of distortions that
cannot be assigned to a particular market participant. It is a flexible instrument that has the purpose of identifying
structures, regulation and conduct that affect market performance, harm consumers and that shall be eliminated. It
draws on the experience of international best practices and relies on economic theory to provide a framework that
allows understanding a market.

The Manual also provides the Ministry with guidance about the content of a formal request, the procedure for its
submission to the competition authorities and the process it will go through within the corresponding authority.

Item 7.

The Secretariat will report back from the Ex-post Evaluation Workshop which took place on 19 April.

Item 8.
Delegates will propose and discuss future topics for WP2.

The next meeting of Working Party No. 2 is scheduled for Monday 28 November 2016.
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To be held on 14-15 June 2016 in Room CC12 of the Conference Centre, 2 rue André Pascal, 75116 Paris,
France. The morning of 14 June 2016 (10:00-13:00) will be dedicated to a joint meeting between WP3 and the
Working Group on Bribery in International Business Transactions (WGB).
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Despina PACHNOU, Policy Analyst, +(33-1) 45 24 95 25
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Draft Agenda: 123rd meeting of the Working Party No. 3

14-15 June 2016

Paris, France

The 123rd Meeting of Working Party No. 3 will be held on 14-15 June 2016 in Room 12 of the OECD Conference
Centre, 2 rue André Pascal, 75116 Paris, France. The morning of 14 June 2016 (10:00-13:00) will be dedicated to a
Jjoint meeting between WP3 and the Working Group on Bribery in International Business Transactions (WGB)

Tuesday 14 June 2016
10:00-13:00 1. Joint Meeting of the Competition Committee’s Working Party No. 3 on Co-Operation
and Enforcement (WP3) & the Working Group on Bribery in International Business

Transactions (WGB)

See separate agenda DAF/COMP/WP3/A(2016)1/ANN

14:30-14:35 2. Adoption of the Draft Agenda and the Summary Record of the Last Meeting

14:35-16:00 3. Roundtable on Public Interest Considerations in Merger Control

16:00-16:20 Coffee break

16:20-17:30 3. Roundtable on Public Interest Considerations in Merger Control (Con't)

17:30-18:00 4. Presentation by the American Bar Association (Section of Antitrust Law) of the
Report of the Task Force on Foreign Investment Review

Wednesday 15 June 2016
09:30-11:00 5. Roundtable on Jurisdictional Nexus In Merger Control Regimes
11:00-11:20 Coffee break
11:20-12:20 5. Roundtable on Jurisdictional Nexus In Merger Control Regimes (Con't)

12:20-13:00 6. Other items

A. Update on the Inventory of Inter-Agency MoUs B. Future Topics



https://one.oecd.org/document/DAF/COMP/WP3/A(2016)1/ANN/en/pdf
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ANNOTATIONS
Tuesday 14 June 2016

Item 1. Joint Meeting of the Competition Committee’s Working Party No. 3 on Co-Operation and
Enforcement (WP3) & the Working Group on Bribery in International Business Transactions (WGB)

For information:

® Compilation of responses - DAF/COMP/WP3/WD(2016)35 and DAF/COMP/WP3/WD(2016)35/ADD

Item 2. Adoption of the Draft Agenda and the Summary Record of the Last Meeting

For approval:

® Draft Agenda for the 123rd meeting DAF/COMP/WP3/A(2016)1/REV2
® Summary record of the last meeting (27 Oct. 2015) DAF/COMP/WP3/M(2015)2

® Summary of Discussion: RT on the Relationship between Public and Private Antitrust Enforcement (15 June
2015) DAF/COMP/WP3/M(2015)1/ANN2

For information:

® FExecutive Summary: RT on the Relationship between Public and Private Antitrust Enforcement (15 June
2015) DAF/COMP/WP3/M(2015)1/ANN3

® List of participants at the meeting of 27 Oct. 2015 DAF/COMP/WP3/M(2015)1/ANN1

Item 3. Roundtable on Public Interest Considerations in Merger Control
For discussion:

® Background paper by the Secretariat DAF/COMP/WP3(2016)3

Note by Delegations:

Summary of contributions - DAF/COMP/WP3/WD(2016)30
Australia - DAF/COMP/WP3/WD(2016)1

Canada - DAF/COMP/WP3/WD(2016)2
Germany - DAF/COMP/WP3/WD(2016)3

Japan - DAF/COMP/WP3/WD(2016)4

Korea - DAF/COMP/WP3/WD(2016)5

Mexico - DAF/COMP/WP3/WD(2016)36
Netherlands - DAF/COMP/WP3/WD(2016)6
New Zealand - DAF/COMP/WP3/WD(2016)7
Norway - DAF/COMP/WP3/WD(2016)8

Portugal - DAF/COMP/WP3/WD(2016)29

United Kingdom - DAF/COMP/WP3/WD(2016)9
United States - DAF/COMP/WP3/WD(2016)10
European Union - DAF/COMP/WP3/WD(2016)11
Latvia - DAF/COMP/WP3/WD(2016)12



https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)35/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)35/ADD/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/A(2016)1/REV2/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/M(2015)2/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/M(2015)1/ANN2/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/M(2015)1/ANN3/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/M(2015)1/ANN1/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3(2016)3/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)30/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)1/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)2/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)3/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)4/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)5/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)36/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)6/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)7/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)8/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)29/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)9/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)10/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)11/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)12/en/pdf
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Indonesia - DAF/COMP/WP3/WD(2016)34
Singapore - DAF/COMP/WP3/WD(2016)27
South Africa - DAF/COMP/WP3/WD(2016)13
Chinese Taipei - DAF/COMP/WP3/WD(2016)14
BIAC - DAF/COMP/WP3/WD(2016)33

Documentation is also available at: www.oecd.org/daf/competition/public-interest-considerations-in-merger-control
.htm

Item 4. Presentation by the American Bar Association (Section of Antitrust Law) of the Report of the Task
Force on Foreign Investment Review

For information:

ABA, Section of Antitrust Law: Report of the Task Force on Foreign Investment Review (2015) available at http:/

/wWww .americanbar.org/content/dam/aba/administrative/antitrust law/20150928 foreign_investment.authcheckdam
-pdf

Wednesday 15 June 2016

Item 5. Roundtable on Jurisdictional Nexus In Merger Control Regimes
For discussion:

® Background paper by the Secretariat DAF/COMP/WP3(2016)4 and DAF/COMP/WP3(2016)4/ANN

Notes by delegations:

Summary of contributions - DAF/COMP/WP3/WD(2016)31
Estonia - DAF/COMP/WP3/WD(2016)15
Germany - DAF/COMP/WP3/WD(2016)16
Hungary - DAF/COMP/WP3/WD(2016)17

Italy - DAF/COMP/WP3/WD(2016)18

Japan - DAF/COMP/WP3/WD(2016)19

Korea - DAF/COMP/WP3/WD(2016)20

Portugal - DAF/COMP/WP3/WD(2016)28

Slovak Republic - DAF/COMP/WP3/WD(2016)21
United States - DAF/COMP/WP3/WD(2016)22
Brazil - DAF/COMP/WP3/WD(2016)23
Indonesia - DAF/COMP/WP3/WD(2016)32
Russia - DAF/COMP/WP3/WD(2016)25

Ukraine - DAF/COMP/WP3/WD(2016)24

BIAC - DAF/COMP/WP3/WD(2016)26

Documentation is also available at: www.oecd.org/daf/competition/jurisdictional -nexus-in-merger-control-regimes
.htm

Item 6. Other items
For information:

A. Note by the Secretariat and inventory of provisions - DAF/COMP/WP3(2016)1/REV 1
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https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)15/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)16/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)17/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)18/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)19/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)20/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)28/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)21/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)22/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)23/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)23/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)25/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)24/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)26/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3(2016)1/REV1/en/pdf
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Annex: Annotations

Item 1

The joint meeting between WP3 and WGB aims to share experiences between competition and anti-corruption
authorities, both domestic and foreign, explore common enforcement challenges and propose ways to improve co-
operation and co-ordination between them. See separate agenda DAF /COMP /WP3 /A(2016)1 /ANN and the
compilation of country responses to the questionnaire circulated by the Secretariat by email under
DAF/COMP/WP3/WD(2016)35 and DAF/COMP/WP3/WD(2016)35/ADD.

Item 3

Under this agenda item, WP3 will hold a Roundtable on Public Interest Considerations in Merger Control. The
Roundtable aims to provide an overview of how public interest considerations are dealt with in merger control. The
discussion will cover public interest considerations included in merger control rules (‘public interest clauses’), how
they are applied and by whom, and the relevant challenges for competition authorities. The discussion will also
explore exceptional circumstances under which public interest might be taken into consideration in the regular
merger assessment, such as broad efficiency claims or the failing firm defence.

The discussion will benefit from a Background Paper by the Secretariat, country submissions as well as the
participation of John Davies (Partner, Freshfields Bruckhaus Deringer, Belgium) and Judge Dennis Davis (President,
Competition Appeal Court, South Africa).

The delegates will discuss their national experiences based on the call for contributions sent by the Chair (see letter
of the Chair COMP/2016.01, dated 14 January 2016).

Item 4

The Task Force on Foreign Investment Review of the ABA Section of Antitrust Law has developed an analytical
Report on the interface between (i) competition and antitrust reviews and (ii) national security, national interest and
industry-specific regulatory reviews. This Report describes the merger review and approval process within a number
of major jurisdictions. It points out similarities and differences among these jurisdictions, as well as issues arising
between agencies within a single jurisdiction. It focuses in particular on outlining the procedural and substantive
issues both within and between jurisdictions in relation to concurrent antitrust and foreign investment reviews. It
also addresses concerns raised by parties, governments, and other interested observers, and offers some
recommendations for the future. The report will be presented by the Chair of the ABA Section of Antitrust Law,
Roxann Henry, and Calvin Goldman, co-chair of ABA’s Task Force on Foreign Investment Review.

Item 5

Under this agenda item, WP3 will hold a discussion on Jurisdiction Nexus in Merger Control Regimes. Given the
increasing number of merger control regimes around the world and the limited resources that competition authorities
have to enforce competition law, it is important that authorities only review those mergers that have an impact in
their jurisdiction. In order to ensure this, the OECD and the ICN have issued guidelines on notification thresholds
and local nexus. This discussion will provide an overview of the merger control thresholds and local nexus criteria
currently in place in various countries.

The discussion will benefit from a Background Paper by the Secretariat, country submissions as well as the
participation of Jean-Yves Art (Assistant General Counsel, Microsoft) and Kaarli Eichhorn (Global Executive
Counsel - Competition Law & Policy, General Electric Company). Randolph Tritell (FTC) will present the results of
ICN’s survey on the implementation of the ICN recommended practices on merger review. The delegates will
discuss their national experiences based on the call for contributions sent by the Chair to frame the dialogue (see
letter of the Chair COMP/2016.01, dated 14 January 2016).


https://one.oecd.org/document/DAF/COMP/WP3/A(2016)1/ANN/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)35/en/pdf
https://one.oecd.org/document/DAF/COMP/WP3/WD(2016)35/ADD/en/pdf
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Item 6
The Secretariat will report on progress in developing an inventory of provisions in inter-agency memoranda of

understanding (MoUs), as part of the ongoing work on international co-operation. A note by the Secretariat and the
inventory are available under DAF/COMP/WP3(2016)1/REV1

The next meeting of WP3 will be on 29 November 2016. There will be a roundtable on geographic market definition
and a session on merger remedies versus prohibiting transactions. Delegates will also start discussing developments
relating to the implementation of the 1998 Hard Core Cartel Recommendation.


https://one.oecd.org/document/DAF/COMP/WP3(2016)1/REV1/en/pdf
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The 125th Meeting of the Competition Committee will be held on 15-17 June 2016 in Room 12 of the OECD
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Draft Agenda: 125th meeting of the Competition Committee

15-17 June 2016
OECD Conference Centre, Room CC12

Wednesday 15 June (3:00pm — 6:00pm)

15:00 - 15:05

1. Adoption of the Draft Agenda

DAF/COMP/A(2016)1/REV1

15:05 - 15:10

2. Approval Of The Draft Summary Record Of The Last Meeting

For approval:

® Summary Record of 124th Competition Committee meeting — DAF/COMP/M(2015)2

For information:

List of Participants — DAF/COMP/M(2015)2/ANNI1

Summary of Discussion of the Roundtable on Competitive Neutrality in Competition Policy —
DAF/COMP/M(2015)1/ANN2/FINAL

® Summary of Discussion of the Roundtable on Changes in Institutional Design —
DAF/COMP/M(2015)1/ANNG6/FINAL

® Summary of Discussion of the Hearing on Competition Enforcement In Oligopolistic Markets
— DAF/COMP/M(2015)1/ANN4/FINAL

® Summary of Discussion of the Hearing on Across-Platforms Parity Agreements -
DAF/COMP/M(2015)2/ANN2/FINAL

® [Executive Summary of the Discussion of the Roundtable on Competitive Neutrality in
Competition Policy — DAF/COMP/M(2015)1/ANN7/FINAL

® Executive Summary of the Hearing on Competition Enforcement in Oligopolistic Markets —
DAF/COMP/M(2015)1/ANN10/FINAL

® [Executive Summary of the Hearing on Across-Platforms Parity Agreements -—
DAF/COMP/M(2015)2/ANN3/FINAL

® Key points of the Roundtables on Changes in Institutional Design -
DAF/COMP/M(2015)1/ANNY/FINAL

Evaluation of Competition Division's Work in 2015 — DAF/COMP/WD(2016)40
Use of the Competition Committee’s Work Product 2015 — DAF/COMP/WD(2016)55

15:10 - 16:00

3. Special Country Presentations

3.a. Presentation on the competition assessment project in Romania by Mr. Bogdan
Chiritoiu

3.b. Presentation on competition developments in the Russian Federation by Mr. Igor
Artemiev

16:00 - 16:30

4. Reports By Working Parties Chairmen And Co-Ordinators
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16:30 - 18:00

5. Long-term Themes for the Committee: Market Studies and Digital Economy
For discussion:

® Scoping note by the Secretariat on Market Studies — DAF/COMP(2016)1
® Scoping note by the Secretariat on Digital Economy — DAF/COMP(2016)3

18:00 - 20:00

Cocktail co-hosted by the Office for the protection of Competition of the Czech Republic

OECD Chateau, Rooms Ockrent and Marshall

Thursday 16 June 2016 (9:30am — 5:30pm)

9:30 - 12:30

6. Roundtable on Fidelity Rebates

For discussion:

® Background note by the Secretariat — DAF/COMP(2016)5

Note by delegations:

® Summary of contributions - DAF/COMP/WD(2016)59

Canada — DAF/COMP/WD(2016)6
Chile — DAF/COMP/WD(2016)21
France — DAF/COMP/WD(2016)32
Greece — DAF/COMP/WD(2016)45
Ireland — DAF/COMP/WD(2016)38
Israel - DAF/COMP/WD(2016)44
Japan — DAF/COMP/WD(2016)3
Korea — DAF/COMP/WD(2016)25
Norway — DAF/COMP/WD(2016)52
Romania — DAF/COMP/WD(2016)12
Spain — DAF/COMP/WD(2016)7
Sweden — DAF/COMP/WD(2016)14
Turkey — DAF/COMP/WD(2016)56
United States — DAF/COMP/WD(2016)20
Latvia — DAF/COMP/WD(2016)11

Brazil - DAF/COMP/WD(2016)2

Egypt — DAF/COMP/WD(2016)5

India - DAF/COMP/WD(2016)10

Indonesia — DAF/COMP/WD(2016)50

Russian Federation — DAF/COMP/WD(2016)13
Chinese Taipei — DAF/COMP/WD(2016)9
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® Ukraine — DAF/COMP/WD(2016)8
e BIAC - DAF/COMP/WD(2016)51

Also available at: http://www.oecd.org/daf/competition/fidelity-rebates.htm

12:30 - 14:30  Lunch

14:30 - 15:00 7. Presentation By UN-ESCWA on the Application of the OECD CLP Indicator to the
Arab Region

15:00 - 17:30 8. Accession Review of Costa Rica (CONFIDENTIAL)
® Draft Agenda — Accession review of Costa Rica — DAF/COMP/ACS(2016)4
® Note by the Secretariat — Accession review of Costa Rica — DAF/COMP/ACS(2016)3

Friday 17 June (9:30am — 6:00pm)
9:30 - 12:30 9. Roundtable on Commitment Decisions in Antitrust Cases

For discussion:

® Background note by the Secretariat — DAF/COMP(2016)7

Notes by experts:

® Note by Mr. Jean-Francois Bellis —- DAF/COMP/WD(2016)53
® Note by Professor Tadashi Shiraishi — DAF/COMP/WD(2016)54
® Note by Professor Joshua D. Wright - DAF/COMP/WD(2016)58

Note by delegations:

® Summary of contributions — DAF/COMP/WD(2016)60

Australia — DAF/COMP/WD(2016)4
Chile - DAF/COMP/WD(2016)37
Estonia — DAF/COMP/WD(2016)35
Finland — DAF/COMP/WD(2016)17
France — DAF/COMP/WD(2016)33
Greece — DAF/COMP/WD(2016)28
Israel — DAF/COMP/WD(2016)49
Italy —- DAF/COMP/WD(2016)18
Korea — DAF/COMP/WD(2016)26
Netherlands — DAF/COMP/WD(2016)29
Mexico — DAF/COMP/WD(2016)43
Poland — DAF/COMP/WD(2016)34
Portugal —- DAF/COMP/WD(2016)48
Romania — DAF/COMP/WD(2016)19
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Spain — DAF/COMP/WD(2016)15
Switzerland — DAF/COMP/WD(2016)36
Sweden — DAF/COMP/WD(2016)39

Turkey — DAF/COMP/WD(2016)57

United Kingdom — DAF/COMP/WD(2016)27
United States — DAF/COMP/WD(2016)23
European Union — DAF/COMP/WD(2016)22

Colombia — DAF/COMP/WD(2016)16
Indonesia — DAF/COMP/WD(2016)42
Lithuania — DAF/COMP/WD(2016)30

Russian Federation — DAF/COMP/WD(2016)41
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Also available at:  http://www.oecd.org/daf/competition/commitment-decisions-in-antitrust-
cases.htm

12:30 - 14:00 Lunch

14:00 - 15:00  10. Global Relations and Participation Plan
10.a. Participation Plan ( CONFIDENTIAL)

For discussion:

® (Global Relations Strategy and Participation Plan of the Competition Committee—
DAF/COMP(2016)9

10.b. Global Relations
For discussion:

® Note by the Secretariat on Global Relations — DAF/COMP(2016)8

15:00 - 17:00  11. Annual Reports on Competition Policy

Reports to be presented by the Delegates at this meeting:

Belgium — DAF/COMP/AR(2016)1

Czech Republic — DAF/COMP/AR(2016)2
Denmark — DAF/COMP/AR(2016)3
Finland — DAF/COMP/AR(2016)4

Israel —- DAF/COMP/AR(2016)5

Portugal - DAF/COMP/AR(2016)6
Romania — DAF/COMP/AR(2016)13
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Slovak Republic — DAF/COMP/AR(2016)7
Sweden — DAF/COMP/AR(2016)8
Turkey — DAF/COMP/AR(2016)9

Brazil - DAF/COMP/AR(2016)10

Colombia — DAF/COMP/AR(2016)11
Lithuania — DAF/COMP/AR(2016)12

Russian Federation — DAF/COMP/AR(2016)14

Additional Reports for information:

Greece — DAF/COMP/AR(2016)16
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® FEstonia — DAF/COMP/AR(2016)15

Also available at: www.oecd.org/daf/competition/annualreportsbycompetitionagencies.htm

17:00 - 18:00  12. Other Business And Future Topics
For reference:

® Note by the Secretariat on Future topics —- DAF/COMP/WD(2016)1/REV2
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Annex: Annotations

Item 3

The Committee will hear country presentations on recent developments, including a presentation by the President of
the Federal Antimonopoly Service of the Russian Federation (FAS) on recent development in competition law and
policy in the Russian Federation and a presentation by the President of the Romanian Competition Council on the
OECD competition assessment project of three sectors in Romania (transport, construction and procurement and
food processing).

Item 4

The Chairmen of Working Party No. 2 and of Working Party No. 3 will report on the meetings of the Working
Parties held on 13 June 2016 (WP2) and 14-15 June 2016 (WP3).

The UNCTAD co-ordinator may report on UNCTAD related developments.
The ICN co-ordinator will report on recent work and projects by the ICN.
Item 5

The Competition Committee agreed in October 2015 to work on two long term themes for the period of 2016/2018:
(i) Competition, Digital Economy and Innovation; and (ii) Market Studies. In June 2016, delegates will decide on
the Committee work-plans regarding these themes, based on separate Secretariat proposals.

Item 6

Fidelity rebates or loyalty discounts allow sellers to offer buyers a better price conditional on the buyer
demonstrating loyalty in the purchases they make. They are often introduced as discounts on an existing price (rather
than a way to introduce a higher penalty price for disloyal buyers), and can therefore stimulate demand for a seller’s
product in addition to achieving other goals. However, in some circumstances they can prevent rivals to a firm with
market power from competing effectively. For example, they may increase the rivals’ costs, increase the effective
price that buyers pay for rival products, or reduce the firm's prices to a level at which equally efficient rivals cannot
remain within market.

There have long been important differences in the way in which different agencies have assessed fidelity rebates and
this Roundtable offers a timely opportunity to examine these different approaches and to look at the practice of
agencies and courts. The discussion will benefit from the participation of three experts: Prof. Joseph Farrell
(University of California, Berkley), Prof. Alison Jones (Kings College London) and James Venit (Skadden, Arps,
Slate, Meagher & Flom LLP, Brussels). A Background Paper from the Secretariat and written submissions from
delegations provides background for the discussion.

Item 7

A representative of the UN ESCWA (United Nations Economic and Social Commission for Western Asia) will
address the Committee and present a report on competition and regulation in the Arab region. The Report is based on
information collected by UN ESCWA using the structure and methodology of the OECD Competition, Law and
Policy Indicator.

Item 8 [CONFIDENTIAL]

An accession review of Costa Rica will take place in a confidential session on Thursday 16 June, 2016 from 15.00 to
18:00. A separate agenda for this confidential item will be distributed on OLIS under DAF/COMP/ACS(2016)4.

Item 9

The Committee will take stock of experiences with the use of commitments in antitrust cases, which is a relatively
new power for many competition authorities. In the last decade, the number of agencies which have obtained such
powers has increased significantly in parallel with the number of commitment decisions adopted by such agencies.
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These are legally binding commitments that parties offer to a competition authority during an antitrust investigation
to eliminate the grounds for the enforcement action to continue. By addressing the concerns that the agency has,
commitment decisions allow investigations to be brought to a close more swiftly.

Experiences in this area are still relatively recent and there are still a number of OECD countries which do not have
such powers. The Roundtable will offer an opportunity to take stock of agencies’ experiences, to identify the
different powers that agencies have and look at the different conditions that agencies must meet before they can rely
on these powers. The discussion will benefit from the participation of three experts: Prof. Tadashi Shiraishi
(University of Tokyo, Japan), Prof. Joshua Wright (George Mason University, US) and Jean-Francois Bellis (Van
Bael & Bellis, Brussels). A Background Paper from Secretariat and written submissions from delegations will
provide the background for the discussion.

Item 10
1) The Committee will discuss in a confidential session its Participation Plan.

ii) For information: a Secretariat note will present to the Committee the outreach activities. It will include: (i) the
activities in the two Regional Competition Centres (Hungary and Korea) (2014-2015); (ii) a Secretariat update on
OECD Global relations (June 2015 — June 2016); and (iii) the results of the evaluation by participants of the 2015
Global Forum on Competition (GFC) and the 2016 OECD/IDB Latin American and Caribbean Forum (LACCF) as
well as the topics for the 2016 GFC.

Item 11

Competition Delegates are invited to submit their country report as usual while taking note that only some of them

will be presented to the June 2016 Competition Committee meeting. Countries listed in the Agenda are welcome to
make an oral presentation at this session of they wish to do so. Oral introductory remarks are not obligatory but if
such remarks are made, they should be brief (no more than five minutes) with presenters focusing on one or two
important points only. The secretariat will contact delegation s to ensure a consistent approach to such presentations.
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-- CHINESE TAIPEI --

1. This report mainly introduces the overall situation of the legal services market and regulatory
measures in Chinese Taipei, and presents the position and cases of the Fair Trade Commission (FTC) and
other regulatory authorities that oversee the legal services industry.

1. Legal Services Market and its Regulatory Framework in Chinese Taipei

2. Broadly speaking, legal services refer to “providing legal advice” or “taking legal action on
behalf of clients” based on the analysis of facts in a specific case, as well as applicable provisions of the
law. The latter has to do with what legal services refer to in the narrow sense, i.e., handling civil, criminal,
and administrative cases that are currently under investigation by a prosecutor or being tried in court. This
also includes the preparation of legal documents before the court. Pursuant to Article 48 of the Attorney
Regulation Act of Chinese Taipei, one who practices as an attorney for profit without being licensed as an
attorney shall, unless permitted by law, be subject to imprisonment of up to a maximum of one year and, in
addition thereto, a fine of not less than NT$30,000 but not more than NT$150,000. In other words, only
those who are licensed as an attorney may provide the “narrow definition of legal services” for profit.
Generally speaking, the law does not limit the provision of legal counseling services to only those who are
licensed as an attorney. Hence, various organizations (e.g., local government, social welfare institutions,
public welfare organizations, and legal service clubs of universities) all provide free legal advice, but only
attorneys are allowed to provide legal services in court. The overall situation and regulatory framework of
attorneys in Chinese Taipei are summarized below.

3. According to statistics of the Ministry of Justice (MQJ), a total of 15,284 people had acquired an
attorney’s license as of April 14", 2016, but only 9,198 were registered with a court, accounting for 60% of
people with an attorney’s license. At present, local bar associations have been established in 16
counties/cities, and together they have formed the Taiwan Bar Association (TBA).

4. According to the Attorney Regulation Act, the regulatory authority over bar associations is the
MOJ. The legal system generally stipulates that professionals, such as attorneys, may not practice without
joining a professional association. This is equivalent to making it mandatory to join a professional
association. The provisions of the law are set forth to guide the establishment and operation of professional
associations, and provide the associations with autonomy, a penalty system, and authority over
professional ethics. In Chinese Taipei, the conduct of attorneys is mainly regulated by the “Attorney
Regulation Act, Attorney Code of Ethics, and Attorney Disciplinary Rules.” The Attorney Regulation Act
not only includes provisions on attorney licensing and bar associations, but also regulates the practices of
attorneys, including:

e Protecting the reputation of attorneys: An attorney shall not engage in acts that may harm the
attorney’s reputation or credibility. An attorney shall not engage in businesses that damage the
dignity and reputation of the attorney profession.

e  Prohibiting soliciting suits by improper means: An attorney shall not instigate or solicit suits by
improper means or barratry. An attorney shall not, in his name or the name of another, post or
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publish notices amounting to deception or threats. An attorney shall not engage in court
procedures, appeals or defenses on behalf of his client based on obviously groundless reasons.

e Prohibiting conflicts of interest and relationships: An attorney is prohibited from accepting
representation for a respondent party to his/her client, or if the case was handled by the attorney
when acting as a judge or arbitrator. An attorney shall not engage in suits in any court where they
are related as husband and wife, or blood relations within the judge or prosecutor.

e  Prohibiting inappropriate compensation: An attorney shall not have improper social activity with
any judicial officers, and shall not demand in advance or receive fees beyond those specified in
relevant regulations. In addition, an attorney shall not take by assignment rights at issue, to which
his client is a party.

e Requirements on organization and membership: Attorneys are required to establish a law firm,
join the law firm, and join the local bar association in that jurisdiction.

5. Contents of the Attorney Code of Ethics can be divided as follows:

e Professional conduct of attorneys: Includes the moral character of individual attorneys, how to
operate their practice (e.g., the selection and supervision of employees and partners of their law
firm), expanding business and advertisements (e.g., prohibiting attorneys from soliciting suits by
improper means or marketing methods that damage the reputation and credibility of attorneys),
public service, and on-the-job training.

e Interpersonal interactions of attorneys: Principles for handling conflicts of interest between
attorneys and their clients, other attorneys, and judicial agencies or personnel.

6. If an attorney commits a severe violation of the Attorney Regulation Act or Attorney Code of
Ethics, the High Court, the prosecutor’s office or local bar association will send the attorney to the
Attorney Disciplinary Committee; penalties include a warning, reprimand, suspension of the right to
practice law for a period of no more than 2 years, or disbarment. Attorneys may apply for a second review
if they refuse to accept the penalty.

2. Application of Competition Law to Disruptive Innovation in Legal Services — The Case of
Lifelaw Company

7. Innovation can roughly be divided into “continuous innovation” and “disruptive innovation.”
Scholars clearly describe the difference between the two types of innovation. “Continuous innovation”
refers to modifications made to a certain product, and does not affect the market shares of the product, but
“disruptive innovation” is entirely different as it creates a new product, process or business model, and
redefines the market while replacing existing products or companies.

8. In Chinese Taipei, legal services provided by Lifelaw Company have never been seen before, and
can be considered to a certain extent to be a form of disruptive innovation. The company was founded in
2000 and established an online legal consultation platform, recruiting common members (the public) and
specialist members (attorneys-at-law). When clients face legal problems, they can find suitable attorneys
on Lifelaw Company’s website or through its cellphone service. Attorneys and Lifelaw Company share
fees paid by clients on a percentage basis. The service process, business model, and transparency of prices
offered by the platform is a breakthrough from the legal counseling services provided face-to-face by
traditional law firms, as well as the process of negotiating fees. Even though the platform will not entirely
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replace traditional law firms, Lifelaw Company has set a precedent for using an online platform to reduce
the cost of providing legal services.

9. However, at the time the TBA believed that attorneys allowing Lifelaw Company to share legal
counseling fees was a violation of Article 12 of the Attorney Code of Ethics, which states: “Attorneys shall
not solicit cases by paying brokers.” Therefore, the TBA sent letters to local bar associations to notify their
members that they should immediately withdraw from the platform, so as to avoid being penalized.
Lifelaw Company was dissatisfied with the action of the TBA and reported the case to the FTC.

10. After examining the evidence, the FTC determined that the TBA’s conduct restrained business
activities and was sufficient to impact the market function with respect to the supply of and demand for
services. The conduct violated the provision of the Fair Trade Act that prohibits concerted actions, and the
FTC imposed a fine of NT$500,000. The grounds for the disposition were as follows:

e The Attorney Regulation Act does not restrict the channels through which attorneys may provide
legal counseling. The conduct of the TBA has restrained the freedom of attorneys to provide
services through an online platform.

e The conduct of the TBA, which was in accordance with the Attorney Code of Ethics, is still
within the purview of the Fair Trade Act if it involves any enterprise’s conduct in respect of
competition.

e The Attorney Code of Ethics is not a law or legal order, and the TBA cannot claim that “an act
performed in accordance with law or order is not punishable” as stipulated in Article 11 of the
Administrative Penalty Act.

e  Self-discipline and the autonomy of organizations must still comply with laws and regulations.

e The conduct of the TBA restricts the channels through which attorney members may provide
legal counseling services. Adding restrictions not stipulated by the law has exceeded the scope of
self-discipline in the Attorney Code of Ethics.

o Diverse channels for providing legal services are necessary to ensure competition, and the
regulatory authority, the MOJ, has not set forth any clear and definite rules to replace or eliminate
competition. Hence, it is hard to justify exemption from stipulations of the Fair Trade Act.

11. The TBA refused to accept the disposition of the FTC and appealed to the Executive Yuan. The
Executive Yuan Administrative Appeal Review Committee revoked the FTC’s disposition on the
following grounds:

e The TBA is authorized by the Attorney Regulation Act to establish and interpret the Attorney
Code of Ethics. The TBA, using its right to interpret, determined that the fee-sharing agreement
between attorneys and Lifelaw Company for providing legal counseling services was a violation
of Article 12 of the Attorney Code of Ethics.

e According to the Attorney Regulation Act, bar associations have the right to refer an attorney for
disciplinary proceedings to the Attorney Disciplinary Committee. Based on the position to
prevent members from being punished, the TBA sent warning letters to local bar associations
using the authority provided by the Attorney Regulation Act and in compliance with the Attorney
Code of Ethics. Hence, an act performed in accordance with law or order is not punishable in
accordance with Article 11 of the Administrative Penalty Act.
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e The disposition of the FTC did not consider that the conduct of the TBA to regulate the behavior
of its members is in accordance with the law and legal order, and is justified as it prevents
members from violating the law. Hence, the conduct does not exceed the scope of the Attorney
Code of Ethics.

4. The Course of the FTC’s Competition Advocacy Regarding Attorney Regulations
4.1 Restrictions of fees standard
12. According to Article 16 of the Attorney Regulation Act, the articles of incorporation of bar

associations shall include standards for attorney service fees. This provision indirectly restricts the amount
of attorney service fees, and may possibly restrict price competition. Therefore, the FTC consulted several
times with the MOJ, the competent authority of the Attorney Regulation Act, in the hope of amending or
even deleting the provision. The MOJ’s attitude was vague at first, but recently came to support the idea,
and it was learned that the “Amendment to the Attorney Regulation Act” drafted by the MOJ has deleted
the provision. After the Executive Yuan reviews the amendment, it will be sent to the Legislative Yuan for
deliberation.

13. The FTC’s position on this issue: Letting bar associations set fee standards obviously eliminates
competition, and there is not enough evidence to prove that this is necessary for ensuring quality. The
effective enforcement of a mandatory fee standard, regardless of whether it may be in accordance with the
law or for self-discipline, is gradually being questioned and considered anti-competitive behavior or
contrary to the public interest. Even if they only serve as “recommendations,” fee standards remain an
important means for maintaining the profitability of professionals like attorneys while sacrificing consumer
interests. Hence, the FTC contends that professional associations like bar associations should not be
allowed to set fee standards, regardless of whether they are mandatory or recommendations, to avoid
restricting price competition and harming consumer rights.

4.2 Restrictions of practice areas

14. Article 7 of the Attorney Regulation Act originally stated that an attorney may apply for
registration with 4 local courts. In other words, attorneys at the time could only register with 4 local courts,
and could only practice in the 4 areas. After the FTC’s competition advocacy and consultations with the
MOJ, Article 7 of the Attorney Regulation Act was deregulated so that it stated: “an attorney may apply for
registration with a court.” According to related provisions of the Attorney Regulation Act, however,
attorneys still need to join the local bar association in order to practice in that area, which is different from
accountants being able to practice anywhere once they join any accountants’ association. Because of this,
the Taipei Bar Association in April 2016 requested an amendment that would read “attorneys to practice
anywhere in the State only need to join one bar association.” The MQJ is currently conducting a public
opinion survey regarding this issue.

15. The FTC’s position on this issue: From the perspective of market competition, restricting the
areas of practice for attorneys to protect attorneys in non-urban areas is completely unjustifiable. The
geographic scope of Chinese Taipei is limited while the number of attorneys continuously increases. It is
hard to say that this restriction is materially in the public interest, as it already infringes on the attorneys’
freedom to work that is protected by the Constitution. Therefore, the restriction goes against the purpose of
the Fair Trade Act to ensure free and fair competition.
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4.3 Restrictions on expanding business through advertisements

16. Article 12 of the Attorney Code of Ethics established by the TBA stipulates that attorneys shall
not use false or misleading advertisements, pay fees to brokers, use judicial officers or hire salespersons, or
use other improper means to expand their business. The position of the TBA on this provision is to “protect
the autonomy of consumers” and “maintain the independence of attorneys”:

e The work of attorneys involves a high level of professional knowledge, and information
asymmetry exists between attorneys and clients. If attorneys use false advertisements to solicit
cases, consumers might not be able to distinguish between what is true and what is false in the
content of their advertisements, or might be misled into believing that filing a lawsuit is the best
way to settle a dispute, and further make a relatively disadvantageous decision.

e If attorneys pay brokers or hire salespersons to solicit cases, since the fees or other forms of
compensation of brokers and salespersons are mainly calculated based on the number of clients
they bring in, there is a strong incentive for the broker or salesperson to make the attorney and
client sign an appointment agreement. Brokers and salespersons may make false claims to the
client or even defraud or threaten them to sign the agreement. The autonomy of consumers is
severely impacted as they are unable to make a fully-informed decision.

e  Brokers or salespersons may also do whatever they can to persuade attorneys to take a case, and
even though attorneys are able to make an independent judgment, they still have to a certain
extent the pressure of maintaining personal relationships. Therefore, any possible influence from
non-attorneys should be eliminated to maintain the independence of attorneys.

17. The FTC’s position on this issue: Advertisements play an important role in most economic
activities. Advertisements can be used to notify consumers of the latest information, ensuring that new
products, services and the provider can attract the attention of users, and can also encourage innovation and
new market participants. If advertisements of professionals are strictly restricted, consumers will not know
where to access their professional services, and will not be able to determine the amount of the fees they
will need to pay. Therefore, abolishing restrictions on advertisements will benefit consumers. Professionals
such as attorneys must still abide by the code of conduct prohibiting false, misleading or deceptive
advertisements, so as to protect the public interest.

5. Conclusion

18. In the legal services market, if law firms are no longer the sole provider of “legal services in a
narrow sense,” and platforms, e.g., websites and APPs, established by new businesses are allowed to
provide legal services, foreseeable business models include:

e Collaborating with attorneys and periodically collecting a platform service fee from attorneys or
a brokerage fee when a match is successfully made.

e  Users join the website set up by an enterprise and pay a fee based on the type and number of legal
questions asked online, as well as responses from the attorney. The enterprise then shares profits
with the attorneys it works with.

e Providing an online platform or space for legal discussions free of charge. Attorneys, individuals
with legal knowledge, and general users or enterprises can engage in discussions on the platform.
The main source of profit for the platform is the advertisements put up by attorneys, government
agencies, or other enterprises.
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19. The business models listed above all require the participation of attorneys to operate. Therefore,
discussions on competition issues of disruptive innovation in the legal services market cannot be separated
from discussions on attorney regulations and the role of bar associations. In summarizing the above
introductions to attorney regulations, competition advocacy, coordination with administrative agencies, and
dispositions of the FTC, the difficulties encountered in enforcing the competition law arise due to the
following two reasons:

e Bar associations and the MOJ still lack consideration for competition law.

e The Executive Yuan Administrative Appeal Review Committee and administrative court do not
fully support the FTC’s deregulation policy for attorneys, and still reject competition law when it
comes to regulations for professionals such as attorneys.

20. The key to making a breakthrough in the FTC’s law enforcement is the concurrence between the
Attorney Regulation Act and competition law, while pursuing a balance between the self-discipline,
professionalism, and independence of professionals, such as attorneys, and effective competition. In other
words, neither can be neglected. After actively coordinating with the legislature and the MQOJ, which is the
regulatory authority, over the years, the FTC has seen the rights and responsibilities of both parties become
clearly defined, and has also seen signs of gradual deregulation. In the future, the FTC will continue to
examine legal service-related laws and policies, the market structure, the situation regarding competition,
and other social and economic changes in Chinese Taipei, and will suitably advocate a competition policy
with the MOJ and the bar associations. The FTC will also suggest that the regulatory authority or bar
associations establish an information disclosure platform for professionals such as attorneys to eliminate
the information asymmetry between attorneys and the general public. This will increase the accessibility of
legal services to the general public and facilitate effective competition between attorneys with respect to
service quality.
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CHINESE TAIPEI

1. This report will illustrate Chinese Taipei’s law enforcement experiences in its review of
merger notifications with some case examples.

1. The merger control system under the Fair Trade Act
11 An overview of the merger control system
2. The regulations regarding enterprise mergers in the Fair Trade Act (FTA) are based on the

principle of a “notification system.” The focus is set on market structure control in advance to prevent
over-concentration as a result of enterprise mergers from leading to restrictions on market
competition. As defined in Paragraph 1 of Article 10 of the FTA, “merger” refers to one of the
following conditions: 1) where an enterprise and another enterprise are merged into one; 2) where an
enterprise holds or acquires the shares or capital contributions of another enterprise to an extent of
more than one third of the total number of voting shares or total capital of such other enterprise; 3)
where an enterprise is assigned by or leases from another enterprise the whole or the major part of the
business or assets of such other enterprise; 4) where an enterprise operates jointly with another
enterprise on a regular basis or is entrusted by another enterprise to operate the latter’s business; or 5)
where an enterprise directly or indirectly controls the business operation or the appointment or
discharge of personnel of another enterprise.

3. Meanwhile, it is also specified in Paragraph 1 of Article 11 of the FTA that any merger
involving any of the following situations shall be filed with the Fair Trade Commission (FTC) in
advance: 1) as a result of the merger the enterprise(s) will have one third of the market share; 2) one
of the enterprises in the merger has one fourth of the market share; or 3) sales for the preceding fiscal
year of one of the enterprises in the merger exceeds the threshold amount publicly announced by the
FTC. In other words, enterprises engaging in business activities that comply with any of the merger
types described and also achieving any of the notification thresholds where the proviso regulations in
Acrticle 12 of the FTA do not apply are required to file merger notifications with the FTC.

4. In the amendment to the FTA announced on February 4, 2015, the revision of the merger
control system was focused on the specification of merger types and notification thresholds to bring
affiliate enterprises (including brother/sister companies under common control) and natural persons
who have controlling shareholdings under regulation as well as to increase the extension of the review
period to sixty days. No changes were made to the review standards.

1.2 Regulations regarding merger review standards

5. As set forth in Paragraph 1 of Article 13 of the FTA: “The competent authority may not
prohibit any of the mergers filed if the overall economic benefit of the merger outweighs the
disadvantages resulted from competition restraint.” To make the merger notification review standards
more exact to make it easier for businesses to follow related regulations, the FTC has established the
“Fair Trade Commission Disposal Directions (Guidelines) on Handling Merger Filings” in which
considerations in the assessment of various effects of competition restrictions likely to result from
horizontal, vertical and conglomerate mergers are specified. At the same time, the factors to be
considered in determining the overall economic benefits are also defined in Point 13 of the said
disposal directions as “if a merger is considered likely to entail competition restrictions, the
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applicant(s) may submit proof of the following factors of the overall economic benefits to be assessed
by the FTC: 1) efficiency; 2) consumers’ interests; 3) one of the merging parties is originally a weaker
competitor; 4) one of the merging parties is a failing firm; and 5) other concrete evidence of overall
economic benefits to be expected.” This means that the FTC’s review of any enterprise merger is
conducted according to the “overall economic benefits” and “disadvantages resulting from
competition restraint” as a consequence of the merger in order to evaluate whether there will be
significant competition restrictions so that over-concentration in the relevant market can be prevented.

6. In addition, for mergers in special industries, such as finance, air transportation, cable TV,
telecommunications and digital convergence, the FTC has also established corresponding
administrative rules for such businesses to follow as well as to serve as reference when the FTC
reviews related cases. It is specified in the aforementioned administrative rules that the FTC may
adopt the “overall economic benefits” as a consideration, such as the influence of innovation in
financial services, the policy of the competent authority of the financial industry, whether a merger is
able to promote Cable TV digitization, whether a merger can lead to more diverse choices for
consumers, whether a merger can help increase competitiveness in international markets, whether a
merger can improve research and development and innovation, etc.

2. Consideration of the “public interest” in the review of mergers according to the Fair
Trade Act

2.1 Consideration of the role of the “public interest” in the review of mergers

7. The standards the FTC applies in its review of merger notifications are different from the

“substantial lessening of competition test” or “significant impediment to effective competition test”
applied by the competitive authorities in the US and the EU. They are closer to the “public interest
test.” For this reason, besides assessing likely disadvantages from competition restraint, the FTC also
takes into account the overall economic benefits when reviewing merger cases. In practice, the scope
of the overall economic benefits to be assessed not only includes economic efficiency directly
resulting from competition, consumer interests, one of the merging parties originally being a weaker
competitor and one of the merging parties being a failing firm, but also encompasses economic
benefits not related to competition, such as industrial development, employment and national
competitiveness that are associated with the overall economic benefits.

8. During commissioners’ meetings, the FTC has discussed issues related to the consideration
of the public interest in its review of mergers and has concluded that the focus of the FTA is set on
maintaining effective competition and fair competition in the market. Merger review standards should
only be related to the overall economic benefits and disadvantages resulting from competition
restraint. The public interest that is not related to the overall economic benefits should not be taken
into account in the review of mergers. In practice, the public interest has been taken into consideration
in the review of merger cases since it is associated with the overall economic benefits. In other words,
the FTC has not randomly expanded its considerations to include other legal interest or policy targets
beyond economic benefits.

2.2 The relationship between the “public interest” consideration and competition analysis in
the review of merger cases

9. The range of overall economic benefits is rather extensive and some considerations may
even contradict the benefits directly brought about by competition (such as the consolidation of
departments with similar functions after enterprise mergers which may reduce operating costs and
boost efficiency but which can also create unemployment). In addition, it is also difficult to choose
between various considerations. Therefore, the FTC will only go further to evaluate whether a merger
is able to facilitate the realization of other economic benefits outside competition if it concludes that
the net effect of the merger will be negative after analyzing the positive and negative effects of the
impact on competition from the merger.
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10. When assessments are made at different stages as mentioned above, consideration of the
public interest in the review of mergers can only be applied in defenses that are advantageous to the
merging parties. In other words, if there is no evidence showing that significant competition
restrictions are likely to result, the competition authority cannot prohibit a merger simply because the
merger will possibly impede the realization of economic benefits that are not related to competition.
Take media merger cases for example. Unless the outcome of a merger is bound to restrain market
competition to a significant degree (i.e. competition factors are taken into account), it will be
impossible to prohibit the merger merely because such a merger will obstruct freedom of speech (i.e.
non-competition factors are taken into account).

3. Merger cases involving the jurisdiction of other competent authorities

11. As specified in Point 15 of the Fair Trade Commission Disposal Directions (Guidelines) on
Handling Merger Filings, “When reviewing merger cases, the FTC may consider the opinions of the
competent authority of the industry in concern to assess the overall economic benefits and
disadvantages from the competition restrictions thereof incurred.” Therefore, with merger cases that
involve overseas Chinese or foreign investors or special industries, for example, the FTC will work
with related competent authorities to review such merger filings in accordance with the jurisdiction of
each agency.

3.1 The competent authority responsible for investment review

12. When merger cases involve overseas Chinese or foreign nationals investing in the country,
the applicants are required to act according to the “Statute for Investment by Overseas Chinese” or the
“Statute for Investment by Foreign Nationals” and apply to the Investment Commission of the
Ministry of Economic Affairs for approval. It is set forth in Article 7 of the Statute for Investment by
Overseas Chinese and Article 7 of the Statute for Investment by Foreign Nationals that overseas
Chinese and foreign nationals are not allowed to invest in businesses that are concerned with national
security, public order, good customs and practices or national health.

3.2 The competent authority of the financial industry

13. According to the authorization given by Paragraph 2 of Article 9 of the Financial Holding
Company Act, the FTC has worked with the Financial Supervisory Commission (FSC) and
established the “Regulations for the Examination of Financial Holding Company Mergers Cases” in
which it is stipulated that when the FSC receives applications for approval to set up financial holding
companies, the FSC is required to advise the applicants to file merger notifications with the FTC if
there is anything that meets any of the situations described in Article 11 of the FTA. When reviewing
such merger filings, the FTC may solicit the opinions of the FSC.

14, Meanwhile, as stated in Article 5 of the Regulations for the Examination of Financial
Holding Company Mergers Cases, besides reviewing such merger notifications in accordance with the
considerations listed in the Fair Trade Commission Disposal Directions (Guidelines) on Handling
Merger Filings, the FTC may also take the following factors into account: 1) the impact on the
stability and the integrity of the financial markets, 2) the impact on the availability and convenience of
financial services, 3) the impact on the innovation of financial services, and 4) policy made by the
competent authority relevant to the financial industry.

3.3 The competent authority of the broadcasting and TV industry

15. The FTC has conducted administrative consultations with the National Communications
Commission (NCC) over broadcasting and TV business mergers. If there is anything in a merger
between broadcasting and TV companies that meets any of the situations described in Article 11 of
the FTA, such companies are required to file a merger notification with the FTC. The FTC will review
the merger notification after acquiring the opinions of the NCC.
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4. Merger cases the FTC has reviewed in recent years with the public interest being taken
into consideration

4.1 The merger between PXMart and Sung Ching Supermarket

16. Chuan Lian Enterprise Co., Ltd. (PXMart) intended to lease from Sung Ching Commercial
Co., Ltd. (Sung Ching Supermarket) all of its 65 supermarkets as well as acquire the trademark,
inventories and certain fixed assets of Sung Ching Supermarket. The condition complied with the
merger type described in Subparagraph 3 of Paragraph 1 of Article 10 of the FTA; therefore, PXMart
filed a merger notification with the FTC.

17. The merger would have no significant impact on the structure of the relevant market and
competition. The number of competitors would decrease but there would still be many similar
businesses in the market and competition would remain fierce. Furthermore, these businesses sold
plenty of product types and items which were highly substitutable whereas the prices were highly
transparent. There were many businesses and products in the relevant market for consumers to choose
from. It would be difficult for any of these businesses to engage in concerted actions. There was no
significant market entry barrier and countervailing power was existent. The interests of consumers
would not be jeopardized as a result of the merger while existing shopping convenience would be
maintained. Through the merger, the merging parties could make the deployment of their marketing
channels and resources more efficient to achieve economies of scale. On top of it all, the marketing
strategy of PXMart to offer cheap prices would be advantageous to consumers. If the merger were
prohibited, the aforesaid overall economic benefits could not be achieved. There were also other
considerations. PXMart would continue to hire Sung Ching Supermarket’s employees if they wished
to stay. It meant that the hundreds of workers of Sung Ching Supermarket would not become
unemployed so that the unemployment rate would not go up. Hence, after concluding that the overall
economic benefits would outweigh the disadvantages from the competition restraint thereof incurred,
the FTC did not prohibit the merger.

4.2 The merger between Taiwan Depository and Clearing Corporation and Taiwan Integrated
Shareholder Service Company

18. Taiwan Depository and Clearing Corporation (TDCC) intended to merge with Taiwan
Integrated Shareholder Service Company (TISSC). The condition complied with the merger type
described in Subparagraph 1 of Paragraph 1 of Article 6 (Subparagraph 1 of Paragraph 1 of Article 10
today) and TDCC therefore filed a merger notification with the FTC.

19. The industry (shareholders’ meeting electronic voting platform service) involved in this case
had the characteristic of economies of scale. Market demand was subject to the range of electronic
voting applicable defined by the FSC and the scale of the market was limited. Even in countries with
mature capital markets, there was usually only one electronic voting platform being operated because
it was considered the most economically efficient. Moreover, this merger could provide public
companies and investors with a safer and more convenient electronic voting platform service. The
result would be a positive effect on industrial development. In addition, as the competent authority,
the FSC also believed that the merger would be beneficial in the achievement of financial supervision
policy targets and there existed proper price supervision mechanisms to prevent excessive pricing and
other anti-competition practices. Therefore, the FTC concluded that the overall economic benefits
would be greater than the disadvantages from the competition restraint thereof incurred and decided
not to prohibit the merger.

5. Conclusions
20. The competition policy in Chinese Taipei is intended to maintain trading order and protect

consumer interests, ensure free and fair competition, and promote economic stability and prosperity.
The FTC reviews merger notifications in advance to prevent market structure deterioration, over-



DAF/COMP/WP3/WD(2016)14

concentration of economic power and competition restriction as a result of enterprise mergers. In
addition to the adoption of whether the overall economic benefits outweigh the disadvantages
resulting from competition restraint as specified in Paragraph 1 of Article 13 of the FTA as a standard
in the review of mergers, the FTC has also established administrative rules for special industries. It is
clearly specified in such rules that the FTC may apply the “overall economic benefits” which include
the policies of the competent authorities of various industries, the promotion of competitiveness in
international markets, the improvement of research and development and innovation, and the
diversification of choices for consumers. Other factors such as freedom of speech, environmental
protection, etc. are not associated with the overall economic benefits or core issues in effective
competition; therefore, they are not to be considered in the review of mergers.

21. When merger cases involve the jurisdiction of other competent authorities, the FTC will act
according to the FTA and only decide by taking into consideration the overall economic benefits and
disadvantages resulting from competition restraint according to the market structure, market
concentration, entry barriers, countervailing power in the upstream, midstream and downstream
sectors, and other competition factors in order to avoid confusion over jurisdictions between the FTC
and other competent authorities.
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This report illustrates the application of the Fair Trade Act (FTA) to fidelity rebates (loyal discount) in
Chinese Taipei, and the Fair Trade Commission’s (FTC) approach to handling such cases with a case example.

1. Chinese Taipei’s Investigation on “Fidelity Rebates” or “Loyalty Discounts”

1. The Fair Trade Act (FTA) of Chinese Taipei does not have specific provision to define or regulate the
term “fidelity rebates” or “loyalty discounts.” When handling cases in practice, the FTC usually uses the term
“loyalty discounts™ or “fidelity discounts” to describe the practices of offering lower prices or other preferential
treatment by enterprises to trading counterparts (including intermediate traders and end users) for continuing
transactions with the enterprise and not switching to other competitors.

2. When handling cases related to loyalty discounts that may lead to restricted competition, the FTC
generally applies Paragraph 3 of Article 20 of the FTA: “No enterprise shall engage in any of the following acts
that is likely to restrain competition:...3. preventing competitors from participating or engaging in competition
by inducement with low price, or other improper means.” According to Article 27 of the Enforcement Rules of
Fair Trade Act (Enforcement Rules): “The ‘low price inducement” described in Subparagraph 3 of Article 20 of
the Act refers to the offering of prices below costs or obviously inappropriate so as to hinder competition or
prevent competitors from participating in the market. In determining whether the low price inducement
mentioned in the preceding paragraph is likely to restrain competition, the totality of such factors as the intent,
purposes, and market position of the parties, the structure of the market to which they belong, the characteristics
of the goods or services, and the impact that carrying out such restrictions would have on market competition
shall be considered.” Moreover, if the loyalty discount is offered by a monopolistic enterprise, Subparagraph 1
of Article 9 of the FTL: “directly or indirectly prevent any other enterprises from competing by unfair means;”
may be applied.

3. That is, when handling “loyalty discount” cases, the FTA first considers whether the discount hinders
competition by offering prices below cost or obviously inappropriate. Hence, the approach to handling loyalty
discount cases essentially includes using “low price inducement” to cause “predatory pricing” effects, and
thereby prevent competitors from participating in the market. If the loyalty discount does not result in predatory
pricing but may restrict competition by “market foreclosure,” the conditions listed in Article 27 of the
Enforcement Rules must be considered, i.e., the overall effects of intent, purposes, and market position of the
parties, the structure of the market to which they belong, the characteristics of the goods or services, and the
impact that carrying out such restrictions would have on market competition shall be considered to determine
the case.

4. In fact, the FTC recognizes the competitive effects caused by price discounts in the market and their
benefits to consumers. The effects of “low price inducement” that the FTC is concerned about are the actions
taken by enterprises to prevent competitors from participating in the market, which includes the intent to
foreclose the market so that existing competitors cannot continue to compete with the enterprise, or to prevent
potential competitors from entering the market. The FTC believes that the conduct is not only harmful to the
interests of competitors and consumers, but may also hinder market function in the mid- to long term.
Furthermore, enterprises capable of using low price inducements must have considerable financial resources,
and usually have a certain level of market power to engage in improper conduct to restrict market competition.
When low price inducement by enterprises with considerable market power does not result in predatory pricing,
it will still restrict market competition to a certain extent, and must therefore be appropriately regulated.

5. Assessing the Effects of Loyalty Discounts
6. Most “loyalty discounts” cases in Chinese Taipei are in the telecommunications and cable TV

industries. The FTC explains the conduct of “anti-competition discount offers” in ltem 8 of the Fair Trade
Commission Disposal Directions (Policy Statements) on the Telecommunications Industry (the Policy
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statement): “It is a common practice in competitive markets for enterprises to generate trading opportunities
with discount offers and this type of practice usually calls for no particular regulation. However, certain
discount offers, such as selective discounts, loyalty discounts and deferred discounts, may create a negative
impact on market competition and become anti-competition practices. Such conduct may be considered as being
in violation of ‘causing the trading counterpart(s) of its competitors to do business with itself by inducement
with interest,” in Subparagraph 3 of Article 19 of the Fair Trade Act.”

7. The term “loyalty discounts” then is defined in the Policy Statements as follows: “This refers to
discount offers to subscribers under the condition that the subscribers do not switch to different providers or
large discounts given to subscribers with the potential to switch to other providers to prevent loss of customers.
Such discounts may result in subscribers being ‘locked out’ by specific enterprises and thus obstruct their
competitors from gaining trading opportunities.”

8. That is, to attract consumers to use their services on a long-term basis, telecommunications enterprises
often adopt offers of volume discounts or fixed-term subscription contracts to obtain trading opportunities.
Telecommunications enterprises usually offer discounts to subscribers who agree to use a certain amount of
services or to a certain call charge amount or use the services for a certain period of time. If the subscribers fail
to fulfill the promised level of call amount or charges or decide on early contract termination, they will be held
liable for an “exit payment” as compensation to the telecommunications enterprise. Since the exit payment
mechanism can increase subscribers’ switching costs and obstruct competitors from gaining trading
opportunities, it may constitute offering anti-competition discounts. When assessing the justifiability of the
aforesaid loyalty discounts, the FTC will evaluate the following:

1. Whether subscribers have been given enough options before signing the contract;
2. The duration of the contract period,;

3. The costs to telecommunications enterprises of providing the services;

4. The recoverable percentage of the aforesaid costs within the contract period;

5. Whether the amount of the exit payment exceeds the total discounts subscribers have received before
withdrawal;

6. Whether such discount offers will lead to a market blockade;

7. In addition to the aforementioned considerations, the concrete content of each case, the intention,
purpose, market status of the subject of conduct, the structure of the relevant market, the
characteristics of the product, and the impact of the discount offers on market competition are also
considered in accordance with the “rule of reason.”

9. In addition, loyalty discounts refer to discounts offered to subscribers under the condition that the
subscribers do not switch to different providers or large discounts given to subscribers with the potential to
switch to other providers to prevent the loss of customers. Hence, such discounts are usually under the condition
that subscribers do not switch to different providers and there is a form of switching cost to prevent them from
deviating from the agreement. Loyalty discounts are basically viewed as a form of competition using discounts,
and generally pro-competitive to benefit consumers. From an economic perspective, the main issue with loyalty
discounts with respect to the restriction of competition is that they “lock out” customers, especially when the
enterprise offering the discount has substantial market power. It is possible to lock out large numbers of
customers with the strategy and foreclose the market from other competitors.
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2. Case Example: Company A uses loyalty discounts to restrict subscribers from trading with its
competitors
10. Background: Company A held the “Cargo Clearance Automation Network Service Promotion,”

which includes two plans, Plan X and Plan Y. “Plan X offers a 20% discount to those that use Company A’s
cargo clearance automation network service during the promotion period (NT$6.0 per thousand Chinese
characters during peak hours and NT$3.72 during off-peak hours); “Plan Y offers a 40% discount to customers
that commit themselves 100% to using Company A’s cargo clearance automation network service during the
promotion period (NT$4.5 per thousand Chinese characters during peak hours and NT$2.79 during off-peak
hours). If trading counterparts (users of the service) do not abide by their commitment, Company A has the right
to terminate the discount and collect the difference from the original price for the amount of the discounts that
had already been given to the customer.

11 Case analysis: The relevant market in this case is the “cargo clearance automation network service”
market, the entire nation is the geographic market, and there are two market participants in the market,
Company A and Company B with 91% and 9% of the market share based on revenue, respectively. Cargo
clearance automation networks have the characteristics of the so-called “network effects” and “two-sided
market.” Users are inclined to join the network with the most users under “network effects” (such networks
have the most users they can communicate with). Under the influence of a two-sided market, cargo clearance
automation network users are inclined to choose the network with the most users. Company A has a clear
competitive advantage over Company B due to its first-mover advantages, user scale, and market share, as well
as the network effects and characteristics of a two-sided market, and can utilize its dominant position to exclude
competition. Company A has the ability to impact market function and exclude competition and is therefore a
“monopolistic enterprise” as defined by the FTL.

12. Company A offered the “Cargo Clearance Automation Network Service Promotion” when Company
B entered the market and began gaining customers of Company A using lower prices. There was also a discount
offered by Company A in response to the competition, which is a normal process of market competition.
However, besides the 20% discount offered under “Plan X,” Company A also offered a 40% discount under
“Plan Y.” Under general market rules, customers will choose the plan that benefits them the most to reduce
expenses, but Company A requires that customers use their services 100%, thereby showing a clear intention to
restrict customers from switching to a different provider and hence locking out its existing users, thus creating
the anticompetitive effect of foreclosure.

13. According to the statement given by Company A, 78 of its users chose “Plan X” and 1,215 users
chose “Plan Y,” while the remaining 215 users did not participate in the “Cargo Clearance Automation Network
Service Promotion.” Hence, the ratio of users that chose “Plan Y”* exceeded 80% of Company A’s total number
of users. The issue in this case is that if a user wishes to switch to the cargo clearance automation network
service provided by Company B within 1 year of joining a plan offered by Company A, the user must pay the
difference between the original price and the discounted price for the term of the services used as a penalty,
thereby increasing the switching cost of users and reducing the incentive to choose services provided by
Company B. Hence, “Plan Y”* of Company A’s “Cargo Clearance Automation Network Service Promotion”
clearly aims to restrict or exclude other competitors, and has prevented over 80% of Company A’s existing
users from being able to switch to a different service provider, forming an artificial barrier to entry. The conduct
was in violation of Subparagraph 1 of Article 10 of the FTA: “directly or indirectly prevent any other enterprises
from competing by unfair means.”

! The case occurred before the amendment to the FTA on February 4, 2015, and the conduct was in violation

of Subparagraph 1 of Article 10, which became Subparagraph 1 of Article 9 of the amended FTA after
February 4, 2015.
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3. Conclusion

14. The FTC has not set a specific priority for loyalty discounts, predatory pricing, or exclusive
dealing cases, and handles cases when a complaint is received, but will carefully consider market structure,
product or service characteristics, and the effects on competition in the market. This is to prevent
enterprises from using complaints as a means to undermine the competition.

15. In the future, when handling loyalty discount cases, the FTC will carefully consider the following
factors to determine whether loyalty discounts have the effect of restricting competition:

1. The severity and probability of competition restriction caused by loyalty discounts are both
uncertain. Therefore, the application of the FTA must be analyzed on a case-by-case basis, by
carefully examining different types of discounts and related market characteristics.

2. The basic consideration when determining whether loyalty discounts could potentially restrict
competition is to examine whether prices increase in the long term. If prices increase, then the
loyalty discounts may cause enterprises to gain market power and weaken market competition,
further giving the enterprise the ability to raise prices. Whether or not the aforementioned
situation has occurred can be determined by observing if the transparency of market prices has
decreased, and observing the foreclosure of existing or potential competitors. The following
market aspects can also be used to help the determination:

1. Existing or potential competitors are not capable of offering the same loyalty discounts for
consumers to switch away from.

2. Existing competitors are forced to reduce production.

3. Consumers do not have buying power to maintain or lower market prices to levels before
loyalty discounts were offered.

4. The long-term rise in market prices surpasses levels before loyalty discounts were offered,
making existing competitors unable to increase their market share, and preventing potential
competitors from entering or reentering the market.

5. The benefits consumers gain from loyalty discounts are less than the losses they sustain from
market prices increasing to levels higher than before loyalty discounts were offered.
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