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% HEERENEZZEGSHE® - Ag 28 ' HPFEES ) HEGHREE) » R
LB BB X AT R A8 - B R (LIRS Ea s - IV B & B
[E55% - BUR 5 T A TR T i AR IR BV ARI R AT - BAE T SR EsR | 3R
b 2BUHRE S SR BB R0 ERE R B ARSI > LR AR
[ Bt (17 B 2 BB

H - OECD "HFREG , B AR

KOB G FE5 4R, (OECD) HI1961F9H AT » HATA 34 & 2B » AEEAF]
50~ BRI A1)~ EERIRE ~ ik - BESCIERIE - PRER  5RE AR - ERED - AR - R
JKE ~ BN - BAF - HA - 58 - BARE - SE75EF - 55 - AP - 0L - R -
®ET ~ USRI ~ FEEES - IR - Bt REE - SRR - S5~ H -~ BTisak
JEas ~ ISR EI/Vean - ARG " P EEY G A5 » FRAIFIOECD &&=
A0 EEECE - TR ZAE (BIAC) ~ AREHATIENLR " #E& & | (associate
membenfYREEL ~ K ' miEZ Ew | 21 (participants, E[ILLATZ observers » 2013
5 H B Fyparticipants) » EIFEIRE] ~ TP ~ PRODFIRE ~ $2K ~ 7FE%0 ~ (RN - F
oF ~ ENJE ~ EHmthos ~ M - & ~ B - B HEE A -

AR EHLS B6HI5H T EfERFESE=TIF/NE, (WP3) » 6516-18H "8 2%
B, (COR6H19H "HiFBUEHIE —TI/IMVA ) (WP2) =8k - ARIKEIHIE &%
NERAGHERRE - GBI SE 55 R RS PR R 223 A -



%~ TEERPVEE=T/E/NE , (WPI)&R

6 H 15 &7 T $uE RE1EE =T1E/\4H | (Working Party No. 3 on Enforcement and
Co-operation, WP3)& % » i WP3 FJ§ =5 AE K IEh B2 & (Assistant Attorney
General, US Department of Justice) Mr. William Baer F=#f - A H & imas i B i5:
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N FENEZKDBA E] SR HIE T E L ERERA - R R AR RHE R B MakL - &
F HAl R EEA6SEZE A ERRZE A E ) FE Tilman Makatschid £y & S8k

1 EESFEREUNE R ZE L SRR IIEE 2 LB 1L ERREF
BITT R N~ —RERREE B LT By SO e ORISR IR S « TEEEINE - FAA
B THIHERA &R E - (CE RSN TR A EERAVRHE
TE MR R - A LRSI N RSB T BRI SE A DAE RAUR S A% /Y18
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1~

Uber/2 HH 7R KPS 138 2 BT - 3% A SRR ARV 0V A R T RS — T -
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DRAFT AGENDA OF THE 121°" MEETING OF WORKING PARTY NO. 3
15 June 2015, beginning at 10.00 a.m.
OECD Conference Centre, Room CC 12
2 rue André-Pascal, 75116 Paris

ADOPTION OF THE DRAFT AGENDA DAF/COMP/WP3/A(2015)1

ADOPTION OF THE SUMMARY RECORD
OF THE LAST MEETING

-- Summary record from the last meeting of
16 December 2014 DAF/COMP/WP3/M(2014)3

Approved by written procedure:

--- Summary of Discussion of the Roundtable on Investigation =~ DAF/COMP/WP3/M(2014)1/ANN2
of Consummated and Non-notifiable Mergers (February 2014)

-- Summary of Discussion of the Roundtable on the DAF/COMP/WP3/M(2014)3/ANN2
Use of Markers in Leniency Programmes

For information:

-- Executive Summary of the Roundtable on Investigations DAF/COMP/WP3/M(2014)1/ANN3
of Consummated and Non-notifiable Mergers (February 2014)

-- Executive Summary of the Roundtable on the DAF/COMP/WP3/M(2014)3/ANN3
Use of Markers in Leniency Programmes (December 2014)

-- List of participants for the meeting of DAF/COMP/WP3/M(2014)3/ANN1
16 December 2014

ROUNDTABLE ON THE RELATIONSHIP BETWEEN PUBLIC AND

PRIVATE ANTITRUST ENFORCEMENT

For discussion:

-- Background paper by the Secretariat DAF/COMP/WP3(2014)14

-- Submissions by delegations:
Canada DAF/COMP/WP3/WD(2015)9
Chile DAF/COMP/WP3/WD(2015)14
Finland DAF/COMP/WP3/WD(2015)5
Israel DAF/COMP/WP3/WD(2015)16
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VI.
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Italy DAF/COMP/WP3/WD(2015)7
Japan DAF/COMP/WP3/WD(2015)3
Portugal DAF/COMP/WP3/WD(2015)15
Slovak Republic DAF/COMP/WP3/WD(2015)13
Sweden DAF/COMP/WP3/WD(2015)4
United Kingdom DAF/COMP/WP3/WD(2015)8
United States DAF/COMP/WP3/WD(2015)11
European Union DAF/COMP/WP3/WD(2015)2
and
Bulgaria DAF/COMP/WP3/WD(2015)6
Colombia DAF/COMP/WP3/WD(2015)1
Indonesia DAF/COMP/WP3/WD(2015)18
Lithuania DAF/COMP/WP3/WD(2015)10
BIAC DAF/COMP/WP3/WD(2015)12

REPORT TO THE COUNCIL ON IMPLEMENTATION OF THE
2012 RECOMMENDATION ON FIGHTING BID RIGGING
IN PUBLIC PROCUREMENT

For discussion:

-- Draft outline of the report on the Implementation of the DAF/COMP/WP3(2014)15
2012 Recommendation on fighting bid rigging in public procurement

INVENTORY ON PROVISIONS CONTAINED IN EXISTING INTERNATIONAL
CO-OPERATION AGREEMENTS

For discussion:

-- Note by the Secretariat DAF/COMP/WP3(2014)12

OTHER BUSINESS AND FUTURE TOPICS
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ANNOTATIONS TO THE DRAFT AGENDA

Proposed Timetable
10:00 — 10:05 Items I. and II.

10:05 - 11:30 Item I11. Roundtable on the Relationship between Public and Private Antitrust
Enforcement

11:30 - 11.45 Coffee break

11:45-13:00 Item I11. Roundtable on the Relationship between Public and Private Antitrust
Enforcement

13:00 — 15:00 Lunch break

15:00 — 16:00 Item 1V. Report to the Council on implementation of the 2012 Recommendation
on Fighting Bid Rigging in Public Procurement

16:00 — 16.15 Coffee break

16.15-17:15 Item V. Inventory on provisions contained in existing international co-operation
agreements

17:15-17:30 Item VI. Other business and future topics

Item I1l. (from 10.05 to 13.00). Under this agenda item, WP3 will host a Roundtable on “the
Relationship between Public and Private Antitrust Enforcement”. The discussion on the relationship
between public and private enforcement will offer an opportunity to explore the current status of private
enforcement in OECD and non-OECD jurisdictions. There is broad agreement that private enforcement can
substantially improve the functioning of a competition regime. There is also broad agreement that
individuals and firms who suffer injury from anti-competitive conduct should be entitled to reasonable
compensation. At the same time, it is important to strike the right balance between public and private
enforcement. Antitrust policy and antitrust law enforcement, including private enforcement, should be
viewed as an integrated policy system in which numerous factors contribute to the complementary goals of
deterrence and compensation. Obtaining the right balance between these tools and goals is the key to
ensuring that private enforcement (i) does not adversely affect the effectiveness of public enforcement, and
(ii) encourages greater compliance with antitrust rules, while avoiding litigation that is wasteful and could
discourage socially beneficial conduct.

The discussion will benefit from a Secretariat Note and country submissions, as well as from the
participation of Judge Iréne Luc (France), Judge Susan Y. lliston (United States District Court, Northern
District of California), and Dr. Tilman Makatsch (Head of Private Enforcement in the Antitrust Team of
Deutsche Bahn AG).
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Item 1V. (from 15.00 to 16.00). Under this agenda item, WP3 will continue to prepare the “Report to
the Council on the implementation of the 2012 Recommendation on Fighting Bid Rigging in Public
Procurement,” which is due to the Council in 2015. At the June 2015 meeting, WP3 delegates will be asked
to provide comments on a first draft of the outline of the report to Council which the Secretariat will
distribute in advance of the meeting. At the same time, delegates who are interested in sharing their
experience with the Recommendation are welcome to do so and to inform the Secretariat to ensure that
sufficient time is set aside for their presentations. These presentations will provide further inputs for the
final report.

Item V. (from 16.15 to 17.15). As a part of the ongoing work on international co-operation, it was
decided at the meeting in December 2014 that WP3 will develop an inventory of provisions in co-operation
agreements. Under this agenda item, WP3 delegates will discuss the draft inventory prepared by the
Secretariat of the main provisions in existing international co-operation agreements. This project stems from
the provision of the Recommendation of the OECD Council concerning International Co-operation on
Competition Investigations and Proceedings, which instructs the Competition Committee to consider
developing model bilateral/multilateral agreements on international co-operation.

Item VI. (from 17.15 to 17.30). Under Other Business, delegates are reminded that the next meeting of
WP3 will be on 27 October 2015. At the June meeting, delegates will be asked to confirm their interest in
holding a roundtable on the “Jurisdictional issues in cartel cases involving intermediate goods” and to
decide on a second substantive topic for the October 27 meeting. Some of the topics that have been
suggested in recent meeting include “Public interest considerations in merger assessment” and “How to
define the “jurisdictional nexus” in merger control regimes”. Delegations should feel free to send other
ideas for consideration by the Working Party to the Secretariat.
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ADOPTION OF THE DRAFT AGENDA DAF/COMP/A(2015)1/REV1

APPROVAL OF THE DRAFT SUMMARY
RECORD OF THE LAST MEETING

For approval:

-- Summary Record of 122nd Comp. Committee meeting DAF/COMP/M(2014)3

--  Summary Record of Accession Review of Latvia DAF/COMP/ACS/M(2014)1
(CONFIDENTIAL)

For information:

-- List of Participants DAF/COMP/M(2014)3/ANN1

--  Summary of the Discussion on Intellectual DAF/COMP/M(2014)3/ANN2/FINAL
Property and Standard Setting
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VIII. HEARING ON COMPETITIVE NEUTRALITY

IX. ROUNDTABLE ON COMPETITIVE NEUTRALITY
IN COMPETITION ENFORCEMENT

For discussion:

-- Issues Paper by the Secretariat DAF/COMP(2015)5

-- Notes by experts

Note by Pierre Buigues DAF/COMP/WD(2015)34
Note by Thomas Cheng DAF/COMP/WD(2015)49
Note by Nicolas Petit DAF/COMP/WD(2015)50

-- Notes by Delegations:

Australia
Belgium
Chile
Finland
Germany
Italy

Japan
Netherlands
Norway
Portugal
Spain
Sweden
United States
EU

and

Brazil
Bulgaria
Costa Rica
Indonesia
Latvia
Lithuania
Peru

Russian Federation

Chinese Taipei
Ukraine

Documentation also available at

DAF/COMP/WD(2015)19

DAF/COMP/WD(2015)35

DAF/COMP/WD(2015)40

DAF/COMP/WD(2015)28

DAF/COMP/WD(2015)33

DAF/COMP/WD(2015)41

DAF/COMP/WD(2015)6

DAF/COMP/WD(2015)21

DAF/COMP/WD(2015)30

DAF/COMP/WD(2015)47

DAF/COMP/WD(2015)27

DAF/COMP/WD(2015)29

DAF/COMP/WD(2015)42

DAF/COMP/WD(2015)31

DAF/COMP/WD(2015)25

DAF/COMP/WD(2015)26

DAF/COMP/WD(2015)38

DAF/COMP/WD(2015)53

DAF/COMP/WD(2015)7

DAF/COMP/WD(2015)20

DAF/COMP/WD(2015)23

DAF/COMP/WD(2015)32

DAF/COMP/WD(2015)10

DAF/COMP/WD(2015)22

www.oecd.org/daf/competition/competitive-neutrality-in-competition-enforcement.htm



http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP(2015)5
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)34
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)49
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)50
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)19
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)35
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)40
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)28
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)33
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)41
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)6
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)21
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)30
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)47
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)27
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)29
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)42
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)31
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)25
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)26
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)38
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)53
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)7
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)20
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)23
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)32
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)10
http://www2.oecd.org/oecdinfo/info.aspx?app=OLIScoteEN&Ref=DAF/COMP/WD(2015)22
http://www.oecd.org/daf/competition/competitive-neutrality-in-competition-enforcement.htm

X.

XI.

XII.

DAF/COMP/A(2015)1/REV1

ANNUAL REPORTS ON COMPETITION POLICY

-- Reports to be presented by the Delegates at this meeting:

Estonia DAF/COMP/AR(2015)2
Greece DAF/COMP/AR(2015)3
Ireland DAF/COMP/AR(2015)5
Luxembourg DAF/COMP/AR(2015)6
Mexico DAF/COMP/AR(2015)7
Poland DAF/COMP/AR(2015)8
Spain DAF/COMP/AR(2015)25
United States DAF/COMP/AR(2015)10
Additional reports for this meeting:

Belgium DAF/COMP/AR(2015)11
Czech Republic DAF/COMP/AR(2015)12
Denmark DAF/COMP/AR(2015)26
Finland DAF/COMP/AR(2015)14
Israel DAF/COMP/AR(2015)15
Slovak Republic DAF/COMP/AR(2015)16
Sweden DAF/COMP/AR(2015)17
Turkey DAF/COMP/AR(2015)18
Brazil DAF/COMP/AR(2015)19
Colombia DAF/COMP/AR(2015)20
Latvia DAF/COMP/AR(2015)21
Lithuania DAF/COMP/AR(2015)22
Romania DAF/COMP/AR(2015)23
Russian Federation DAF/COMP/AR(2015)24

Also available at
www.oecd.org/daf/competition/annualreportsbycompetitionagencies.htm

FOLLOW-UP DISCUSSION ON CHANGES IN INSTITUTIONAL DESIGN

For discussion:

-- Note by the Secretariat DAF/COMP/WD(2015)2

For reference:

-- Summary of the Dec. 2014 Discussion

DAF/COMP/M(2014)3/ANN4/FINAL

All documents from the December 2014 discussion are available at:
www.oecd.org/daf/competition/changes-in-competition-institutional-design.htm

ACCESSION REVIEW OF COLOMBIA CONFIDENTIAL

For information:

Draft formal opinion of the Comp. Committee DAF/COMP/ACS(2015)2
Accession Review of Colombia: Updated report DAF/COMP/ACS(2015)3
Additional Memorandum of Colombia DAF/COMP/ACS(2015)4
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XIII. IN-DEPTH REVIEW OF DENMARK

For discussion

Draft Report by the Secretariat DAF/COMP(2015)1

X. OTHER BUSINESS

a) Trust and Business project

b) Inclusive Growth Initiative

c) Presentation by Unescwa

d) Update on the Romanian Competition Assessment project
e) Future topics and dates

For reference:
Note by the Secretariat DAF/COMP/WD(2014)17/REV1

Schedule
The provisional schedule for the Competition Committee session is as follows:

Tuesday 16 June

10:00 - 10:30 Item I-11
10:30 — 12:30 Item 111 (Hearing on Disruptive Innovation)
12:30 - 13:00 Item IV
15:00 — 18:00 Item V (Hearing on Oligopoly Markets)
Wednesday 17 June
10:00 — 10:30 Item VI (Relation with non-members)
10:30 —11:00 Item VII (Experiences w/ Market Studies)
11:00 —13:00 Item V111 (Hearing on Competitive Neutrality)
15:00 —17:30 Item IX (RT on Competitive Neutrality)
17:30 —18:00 Item X (Annual Reports)
Thursday 18 June
10:00 —11:30 Item XI (Follow-up disc. on Institutional Design)
12:00 —12:30 Item XI1 (Accession Review of Colombia - CONFIDENTIAL)
15:00 — 17:30 Item X111 (In-depth review of Denmark)
17:30 —18:00 Item X (Other Business)
18:00 — 20:00 Cocktail hosted by the Danish delegation

* k% *
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ANNOTATIONS
Item 111,

The Competition Committee decided in December 2014 to hold a Hearing on Disruptive Innovation
to discuss competition policy responses to new technologies or business models that profoundly disrupt
existing industries. The hearing will benefit from participation of three speakers from the academic and
business communities: John Fingleton (Fingleton Associates, UK), Prof. Daniel Crane (University of
Michigan, US) and Ms Salle Yoo (General Counsel, Uber) as well as a few presentations from
participating jurisdictions with a particularly strong interest or expertise in the topic. An Issues Paper by
the Secretariat will be circulated before the meeting to support the Committee discussion. The Secretariat
will also prepare a short note on possible future topics in this area for the Committee consideration.

Iltem V.

The Chairman of Working Party No. 2 will report on the workshop on ex post evaluation (22 April)
and present the meeting of the Working Party that will take place on 19 June 2015.

The Chairman of Working Party No. 3 will report on the meeting of the Working Party held on 15
June 2015.

The UNCTAD co-ordinator may report on UNCTAD related developments.

A report by the ICN co-ordinator on recent developments will be presented.
Item V.

The Competition Committee will hold a Hearing discussion on Oligopoly Markets. Delegates will
discuss the relative strengths and weaknesses of various enforcement and non-enforcement tools, including
those related to: cartels, abuse of (collective/joint) dominance, merger control, market investigations and
competition advocacy. A Secretariat Issues Paper, papers by experts and country contributions (see
Chairman Jenny’s letter requesting country contributions — COMP/2015.21) will provide the background
to the discussion. This Hearing will also benefit from the participation as panellists of Louis Kaplow
(Professor of Law and Economics, Harvard University, US), Jorge Padilla (Senior Managing Director,
Lexecon Europe) and Nicolas Petit (Professor of Law, University of Liege, Belgium).

Item VI.

To inform delegates on activities related to non-members developed in the framework of the
Committee Global Relations Strategy, the Secretariat will report on recent activities and developments
during the period July 2014 — May 2015. The discussion will benefit from a Secretariat note.

Item VII.

The Secretariat will present the main findings from a project by the OECD and the UK Foreign and
Commonwealth Office launched in 2014 that aims to provide support to Chile, Colombia, Costa Rica,
Mexico, Panama and Peru in their use of market studies as an important competition tool.
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Item VIII.

Competition delegates agreed in June 2014 to hold two separate discussions on the challenges arising
from State interventions in the marketplace and what competition authorities can do to address the
distortions of competition that such interventions may create. The discussions will include a Hearing on
“Competitive Neutrality” (Item 8) and a Roundtable on “Competitive Neutrality in Competition
Enforcement” (Item 9).

The aim of the Hearing will be to engage in a dialogue with other policy communities including,
investment, trade, tax and corporate governance, to understand what competitive neutrality distortions they
are concerned with and how they address them. Experts from these policy areas will present the challenges
with competitive neutrality in their policy areas and measures adopted to meet these challenges. They will
also present the ongoing work on competitive neutrality in their respective OECD Committees

Item IX.

The Roundtable on “Competitive Neutrality in Competition Enforcement” will help identify possible
concerns on competitive neutrality that were not addressed in previous Committee work and may deserve
further consideration. The Roundtable will explore why competitive neutrality matters to competition
enforcers, what types of State measures can affect the competitive environment, and what rules and tools
competition authorities have, or lack, to address State-induced competition distortions. The discussion will
also address specific questions and concrete challenges in applying competition law to State-induced
distortions of competition. A Secretariat scoping paper, papers by experts and country contributions (see
Chairman Jenny’s letter requesting country contributions — COMP/2015.22) will provide the background to
the discussion. This roundtable will also benefit from the participation of expert panellists: Nicolas Petit
(Professor of Law, University of Liege, Belgium), Thomas Cheng (Associate Professor of Law at the
University of Hong Kong, China) and Prof. Pierre Buigues (Université de Toulouse, Toulouse Business
School).

Iltem X.

Delegates are invited to submit their country report as usual while taking note that only half of them
will be presented to the June 2015 Competition Committee meeting. Countries listed in the Agenda will be
invited to make an oral presentation at this session. Moreover, oral introductory remarks are not obligatory
but if such remarks are made, they should be brief (no more than five minutes) with presenters focusing on
one or two important points only.

Item XI.

Delegates will recall that the Committee decided to continue its December 2014 discussion on
Changes in Institutional Design addressing the remaining issues which were not discussed by lack of time.
The discussion will also include comments on a Secretariat Paper summarising the main findings from the
December discussion and country contributions.

Item XI1I.

Competition delegates will meet in a confidential session to review the updates on the Colombia
Accession review. Only members and the European Union will be present for this discussion.
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Item XIII.

An In-Depth review of Denmark's Competition Law and Policy will take place on Thursday 18 June

afternoon (15.00-17.30). This review, open to members and the European Union, will be performed based
on a Secretariat report to be circulated in advance. It will be organised as follows:

e (5’) Chairman and Secretariat’s opening remarks;
e (10’) Opening remarks by Denmark;

e (90°) Question and answer session with the Competition Committee. This session will be broken
down by main themes. The country examiners will open the questions on each theme, followed
immediately by additional questions from other delegates on that theme;

e (30°) General discussion on the overall merits of the draft report and its recommendations;
e (10’) Denmark response to the assessment;

e (5’) Chairman closing remarks.

The Danish delegation will host a cocktail for Competition delegates on Thursday 18 June (from

6pm to 8pm) at the OECD Conference centre atrium, immediately after the Competition Committee.

Item XIV.

The timing of each sub-item may be subject to last minute changes depending on the other items’ flow

of discussion.

a)

b)

d)

Trust and Business project (TnB): The project aims to help companies bridge the implementation gap
in the application of international standards for business conduct by promoting the integration of
business integrity considerations into solid corporate governance frameworks. The Secretariat will
make a short oral presentation of this new OECD multidisciplinary Initiative (tentative timing:
Thursday 18 June at 11:30).

Inclusive growth initiative: The Inclusive Growth (1G) initiative was launched in 2012 in the midst of
the crisis, in a context of persistently high joblessness and growing inequalities. The initial two-year
effort produced a multidimensional approach to IG and provided a Policy Framework to assess,
promote and monitor inclusive growth. This presentation is currently scheduled on Tuesday 16 June
at 15:00.

Presentation by Unescwa: UNESCWA will make a presentation on their work on competition and
regulation in the MENA region and on possible use of the OECD CLP Indicator. The presentation is
currently scheduled on Thursday 18 June at 12:00.

Presentation on the development in the Romanian competition assessment project: The Secretariat and
the Romanian Competition Council will report on the developments in the Romanian competition
assessment project. The presentation is currently scheduled on Thursdays 18 June at 12:15.

Future topics and dates. Competition delegates will decide on future topics for substantive discussions
to be held in October 2015 and June 2016. For October 2015, the Committee already agreed to hold a
Hearing on vertical agreements that specify a relative price relationship between competing products
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or competing retailers. Delegates should feel free to send to the Secretariat as soon as possible any
suggestion for the Committee’s consideration.

Competition delegates are invited to agree on the following proposed dates for the 2017-2018
meetings:

5-9 June 2017: WPs and Competition Committee (from Monday to Friday inclusive).
4-8 December 2017: Monday to Friday inclusive with the GFC on 7 and 8.

4-8 June 2018: WPs and Competition Committee (from Monday to Friday inclusive).
26-30 November 2018: Monday to Friday inclusive with the GFC on 29 and 30.

Reminder

Future meeting dates
[also on Olis under DAF/COMP/WD(2014)81]

2015
e  26-30 October (inclusive) — Working Parties, Committee and GFC
2016

e  13-17 June (inclusive) — Working Parties and Committee

e 28 November-2 December (inclusive) — Working Parties, Committee and GFC

10
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Item 111

In 2011, the experience of countries with structural separation was reviewed, and the Structural
Separation Recommendation amended. A new report on the implementation of the recommendation is now
expected by the Council.

The Secretariat began working on this report after the December 2014 discussion on the sectors it should
cover. A first draft, describing recent countries’ experiences in implementing the recommendation, will be
circulated in advance of this meeting. This report will consider traditional sectors, in which separation has
been extensively adopted, such as gas, electricity, telecoms and railways, as well as other sectors where
separation is being discussed and sometimes introduced, such as water, postal services, buses and ports. This
draft will be presented and discussed during the meeting and, in light of the delegates’ comments, will be
revised for finalisation at the Working Party meeting to be held in October 2015.

Item IV

Liner shipping has a unique regulatory history. Since its inception in the late 19th century, this sector has
been characterised by cooperative agreements, namely conferences whereby liner shipping companies fix
prices and regulate capacity on a given route. For a long time, these agreements were exempted from antitrust
laws, but over the past few decades, many jurisdictions have undergone regulatory reforms and the sector has
experienced important changes.

The Roundtable will explore these changes, examining how the industry has evolved in terms of market
structure and what have been the most important developments in the application of competition law to the sector.

The discussion will benefit from the participation of Christa Sys (University of Antwerp, Belgium),
Claudio Ferrari (University of Genova, Italy) and Luis Ortiz Blanco (Garrigues, Law Firm, Spain). A paper
from the Secretariat and written submissions from delegations will provide some background for the
discussion.

Iltem V

In December 2014, the Working Party held a hearing on how to design auctions and tenders to achieve
efficient outcomes and provide winners with the appropriate incentives to deliver quality and invest. This time
the discussion will explore in depth some other challenges posed by auctions and tenders, especially how to
deal with the so-called “abnormally low offers”, and how and when to partition contracts into lots.

Governments have become increasingly concerned that contracts and concessions are awarded to
abnormally low bids with an ensuing increase in the risks of ex-post renegotiation, cost-overruns and contract
defaults. This Hearing will address these concerns and the different approaches that have been used to address
them (e.g. average bid methods), as well as their impact on the efficiency of the outcomes. The discussion
will also address the division of contracts into lots, which can play an important role in promoting
competition and ensuring participation by smaller bidders, and will examine the trade-offs involved in terms
of efficiency and competition.

The discussion will benefit from the participation of Gianluigi Albano (Head of Research,
CONSIP, Italy) and Graeme Clark (Senior Advisor, EBRD). Other interventions from the WTO (Robert
Anderson) and Janos Bertok (Head, OECD Public Sector Integrity Division) will also contribute to the
discussion. A paper by Gianluigi Albano and a short note prepared by the Secretariat, drawing on delegates’
experiences, will be circulated in advance.
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Item VI

The Working Party will discuss possible topics for future meetings, in particular those to be held in June
2016 and in October 2016, as well as one last topic for the one in October 2015. In October 2015, there will be
the presentation of the final version of the Reference Guide on the ex-post evaluation of competition authorities’
enforcement decisions and a discussion on the outcome of the capacity building workshop on the same topic that
will be held by the Secretariat in April 2015, a discussion of the final report on the Review of the Structural
Separation Recommendation, and Hearing on a topic still to be agreed.
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CHINESE TAIPEI

1. This report will illustrate Chinese Taipei’s law enforcement experiences in oligopoly markets
with some case examples.

1. Provisions Regarding Oligopoly in the Fair Trade Act

2. There are no specific rules with regard to oligopoly in Chinese Taipei’s competition law, the Fair
Trade Act (FTA). The regulation of oligopolistic businesses in the FTA is based on whether they have
significant market power and whether they are able to exert such market power to exclude or restrict
competition.

3. Acrticle 7 of the FTC states that, the term “monopolistic enterprise” as used in this Act means any
enterprise that faces no competition or has a dominant position to enable it to exclude competition in the
relevant market. Two or more enterprises shall be deemed monopolistic enterprises if they do not in fact
engage in price competition with each other and they as a whole have the same status as the enterprise
defined in the preceding paragraph. The definition of monopoly, according to this article, in the FTA is
more comprehensive than the concept of a monopoly in conventional economics: a single firm with ability
to exclude competition in the market. Two or more enterprises can be monopolistic enterprises if they do
not compete on price and meet the definition under Article 7.

4. Article 8 of the FTA further specifies the market share standards for determining whether the
enterprise fits in with the criterion of a dominating position: 1) the market share of the enterprise in the
relevant market reaches one half of the market, 2) the combined market share of two enterprises in the
relevant market reaches two thirds of the market, and 3) the combined market share of three enterprises in
the relevant market reaches three fourths of the market. Intrinsically, the concept of oligopoly is
incorporated in these standards.

5. For monopolistic (including oligopolistic) enterprises, the following conducts may be prohibited
in Article 9 of the FTA: 1) directly or indirectly preventing by unfair means any other enterprises from
competing, 2) improperly setting, maintaining or changing the prices of products or services, 3) making a
trading counterpart give preferential treatment without justification, or 4) other abusive conducts by its
market power.

6. Even when oligopolistic enterprises do not meet the definition of monopoly in Article 7 of the
FTA, Article 20" may still apply if there are only a few enterprises in the relevant market and each one of

Article 20: “No enterprise shall engage in any of the following acts that is likely to restrain competition: (a)
causing another enterprise to discontinue supply, purchase or other business transactions with a particular
enterprise for the purpose of injuring such particular enterprise; (b) treating another enterprise
discriminatively without justification; (c) preventing competitors from participating or engaging in
competition by inducement with low price, or other improper means; (d) causing another enterprise to
refrain from competing in price, or to take part in a merger, concerted action, or vertical restriction by
coercion, inducement with interest, or other improper means; (€) imposing improper restrictions on its
trading counterparts' business activity as part of the requirements for trade engagement.”
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them has a certain influence on the prices and production in the relevant market. In other words, any anti-
competitive conduct by oligopolistic enterprise, including a boycott, discriminatory treatment without
justification or vertical restraints as described in Article 20 of the FTA, the Fair Trade Commission (FTC)
may consider such practices as violations of the FTA. For example, in 2012, on the basis of the FTC’s
investigation, it found that the two leading bicycle manufacturers in the market respectively took advantage
of their market power to unjustifiably impose a ban on online retail sales. The FTC concluded that the
vertical restraints with an impact on competition constituted a violation of Subparagraph 6 of Article 19 of
the FTA (Subparagraph 5 of Article 20 in 2015 amendment). The FTC imposed administrative fines of
NT$2 million and NT$3.5 million on the two enterprises.

7. The cases involving oligopoly markets in the FTC’s investigations include the
telecommunications, petroleum, motorcycle, milk, cable TV service, distribution industry and air transport.
To improve businesses’ awareness of what practices are likely to constitute violations of the FTA in these
markets, the FTC has issued policy statements and disposal directions for these markets, including the
Disposal Directions (Policy Statements) on the Telecommunications Industry, the Disposal Directions
(Policy Statements) on the Motorcycle Industry, the Disposal Directions (Policy Statements) on Cable TV
and Related Industry, the Disposal Directions (Policy Statements) on the Distribution Industry, and the
Disposal Directions (Guidelines) on Mergers and Concerted Actions of Civil Air Transport Enterprises, etc.

2. The FTC’s Enforcement against Concerted Actions in Oligopolistic Markets and Case
Examples
8. Consistent pricing policy or price leadership is a common phenomenon in oligopolistic markets.

The FTC may launch investigations ex officio when it notices such a phenomenon or received complaints
on price fixing from the public. Oligopolistic businesses under investigation in these cases would usually
argue that such parallel behavior results from a normal phenomenon with economic rationalities in an
oligopolistic market.

9. The FTC believes that, due to the small number of businesses in an oligopolistic market and the
nature of interdependence, it may lead to price rigidity. When oligopolistic enterprises engage in parallel
behavior as a result of their own independent decisions rather than a consequence of a mutual
understanding, it is difficult for the FTC to consider such behavior a concerted action in violation of
Article 14% of the FTA. If the parallel conduct is a consequence of a mutual understanding, that may be
proved by circumstantial evidence (such as incentives, financial gains, similar time points or rates of price
increase, frequency, duration, concentration of conduct, consistency, etc.), the FTC may consider the
practice in question a concerted action. The following are important judgments from administrative courts
on the FTC’s decisions on concerted actions in oligopoly markets.

Paragraphs 1 and 2 of Article 14 of the FTA stipulates that, “the term "concerted action" as used in this Act
means that competing enterprises at the same production and/or marketing stage, by means of contract,
agreement or any other form of mutual understanding, jointly determine the price, technology, products,
facilities, trading counterparts, or trading territory with respect to goods or services, or any other behavior
that restricts each other's business activities, resulting in an impact on the market function with respect to
production, trade in goods or supply and demand of services. The term ‘any other form of mutual
understanding” as used in the preceding Paragraph means other than contract or agreement, a meeting of
minds whether legally binding or not which would in effect lead to joint actions.”
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2.1 Decisions Upheld by Administrative Courts
211 The gasoline price increase case

10. The FTC’s investigation found that between 2002 and 2004 Chinese Petroleum Corporation and
Formosa Petrochemical Corporation made each price adjustment of gasoline at the same time and same
rate by public exchange of price information in advance to achieve a mutual understanding. Hence, the
FTC believed that the conduct could affect the prices and supply-demand function in the domestic gasoline
market and it was in violation of the prohibition against cartel actions in Paragraph 1 of Article 14 of the
FTA and therefore sanctioned the two companies in 2004. The case was appealed but the Supreme
Administrative Court upheld the FTC’s decision that the simultaneous move of price adjustment had been
a result of the two enterprises’” mutual understanding through the price advance announcement against
economic sense. It was concluded that the appearance of consistent conduct in price adjustment between
Chinese Petroleum Corporation and Formosa Petrochemical Corporation constituted a concerted action
prohibited under the FTA.

2.1.2 The fresh milk price increase case

11. In 2011, the FTC initiated an ex officio investigation to look into the joint price increase by three
fresh milk producers. The FTC’s investigation indicated that the consistency of price adjustment by the
three companies could be a concerted action conducted through a mutual understanding. The investigation
revealed that, though operating costs of the three companies were different, the rate of adjustment was
identical and the lists of suggested retail prices these companies gave to retailers were also highly similar.
Based on evidences collected by the FTC, it was concluded the conduct of the three companies violated
Paragraph 1 of Article 14 of the FTA and administrative fines totaling NT$30 million were imposed on the
companies. The three companies appealed the decision to the Supreme Administrative Court, but the
Courts upheld the FTC’s decision on the grounds that the conduct in question was not a merely conscious
parallel behavior and the only explanation for the concerted action was a mutual understanding in existence
among the oligopolistic enterprises.

2.2 Decisions Revoked by Administrative Courts

12. Administrative courts have supported most of the FTC’s decisions on concerted actions.
However, a small number of cases were challenged by the court owing to the reason that the courts
required higher standard of proof with circumstantial evidence.

2.2.1 The industrial paper price increase case

13. In 2010, the FTC made a decision to fine the three major industrial paper manufactures for a
cartel practice of joint price increase between Aug. 2009 and Mar. 2010. However, the Taipei High
Administrative Court concluded that the FTC had not obtained the sufficient evidence to prove that
information had been exchanged among the aforesaid paper manufactures. In addition, the dates and rates
of the price increases by the said businesses had been different and the offenders had all indeed been
affected by rising costs, whereas the circumstantial evidence provided by the FTC could not rule out the
possibility that the price increase by the three companies was a result of price leadership in an oligopolistic
market. The decision of the FTC was revoked in 2011. The FTC appealed and the Supreme Administrative
Court remanded the case to the Taipei Administrative Court. The Taipei Administrative Court revoked the
FTC’s decision again in 2013 and the FTC appealed once more. The Supreme Administrative Court
remanded the case a second time and the case is currently being reviewed by the Taipei Administrative
Court for the third time.
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2.3 Summary

14. As cartels are becoming more clandestine, it is getting harder to acquire direct evidence of
“mutual understandings” among enterprises, especially in oligopoly markets. In recent years, the number
of enterprises sanctioned by the FTC on the basis of circumstantial evidences has been increasing.
Although administrative courts have gradually accepted such evidences, the standard of proof is getting
higher. To fight against concerted actions effectively, Article 14 of the FTA was amended on February 4,
2015 to add Paragraph 3 which stipulates: “The mutual understanding of the concerted action may be
presumed by considerable factors, such as market condition, characteristics of the good or service, cost and
profit considerations, and economic rationalization of the business conducts”. The 2015 amendment can
solve the problem of the FTC in obtaining direct evidence of mutual understandings and recognize
expressly the circumstantial evidence in proof of concerted actions.

3. Merger Cases in Oligopoly Markets

15. The FTC determines to object to mergers or not on the basis of net effect between the overall
economic benefit and the disadvantages from competition restraint’. Regarding mergers in oligopolistic
markets, the FTC will be more cautious when assessing the possible disadvantages from competition
restraints resulting from the merger, particularly the likelihood of unilateral effect after the merger. For
mergers with the effect of competition restriction disadvantages being greater than the overall economic
benefit, the FTC will either prohibit them or approve them with remedial measures to ensure market
competition.

3.1 Mergers prohibited by the FTC in oligopolistic markets
3.1.1  The karaoke market

16. Cashbox Partyworld Co., Ltd. and Holiday Co., Ltd. filed a merger notification with the FTC in
December 2006. In this case, the FTC defined the relevant market as the “audiovisual and singing services
(karaoke) market”, and its investigation revealed that the two companies accounted for almost half of the
market share. Moreover, in Taipei County (now New Taipei City) and Taipei City, the most important
geographic markets, they had over 90% of the market share. Obviously, they would create a dominant
position after the merger as well as become a monopsony in the upstream karaoke tape market, and the
development of the businesses in the upstream market would be affected. The FTC considered that the
disadvantages of competition restraint would outweigh the overall economic benefit so prohibited the
merger in March 2007. The merger applicants appealed and the Appeals and Petitions Committee of the
Executive Yuan revoked the FTC’s decision two times. However, when the FTC made its decision for the
third time in April 2009, the merger prohibition was upheld by the Supreme Administrative Court in 2011.

3.1.2 The instant noodle market

17. In 2010, the FTC reviewed a merger notification filed by Uni-President Enterprises Corporation
and Wei Lih Food Industrial Co., Ltd. that the Uni-President would control more than half of the Wei Lih’s
shares. The merging parties were the two largest instant noodle producers in the oligopoly market and the
market share after merger would reach nearly 70%. The FTC’s analysis indicated that, after the merger, the

Article 13 of the FTA stipulates: “The competent authority may not prohibit any of the mergers filed if the
overall economic benefits of the merger outweighs the disadvantages resulted from competition restraint.
The competent authority may impose conditions or undertakings in any of the decisions it makes on the
filing cases referred to in Article 11, Paragraph 8 herein in order to ensure that the overall economic
benefits of the merger outweighs the disadvantages resulted from competition restraint.”
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two companies would have the ability to raise prices in the market. If they chose to do so jointly, other
instant noodle producers could also follow suit. Furthermore, Uni-President, President Chain Store Corp.
with 5,000 convenient stores in Chinese Taipei, and Carrefour Hypermarkets belonged to the same
business group. Once the merger was completed, they would gain even more bargaining power when
negotiating with retailers and, consequently, the cost to competitors to access such sales channels would
increase. The FTC concluded that the proposed merger significantly restrict competition in the domestic
instant noodle market while the overall economic benefit to the relevant market and consumers was
insignificant. Therefore, the FTC prohibited the merger and the Supreme Administrative Court also
supported the FTC in this case.

3.2 Conditional Merger Clearance

18. The FTC reviewed a merger notification in 2012 filed by five major telecommunications
enterprises and EasyCard Investment Holdings Corporation for setting up a joint venture to operate a
trusted service management (TSM) platform. The FTC found the undertaking could facilitate innovation in
R&D as well as reduce costs and inefficiency. It would benefit the overall economy. On the other hand, the
mobile payment market may be affected by the proposed joint venture as a result of economies of scale and
network effect after the merger, and it is likely to abuse its market power in such monopolistic or
oligopolistic market in the long run. In the meantime, the merger may also result in foreclosure in other
markets (such as the micro-payment tool market, the market of e-payment on transport). To ensure that the
overall economic benefit could outweigh the disadvantages from competition restraint, the FTC therefore
approved the merger with eleven conditions (including four structural remedies, four behavioral remedies,
two obligations of information disclosure and one supervisory measure).

3.3 Summary

19. The FTC also found that oligopolistic enterprises sometimes failed to notify the FTC before
consummating the merger. For example, despite the FTC’s prohibition decision on the merger between
Cashbox and Holiday in March 2007, the two companies still set up a regular, jointly-managed customer
service center and started to run computer multimedia services. Through interlocking directorates, the two
companies achieved a de facto merger. After investigation, the FTC concluded in March, 2010 that the two
companies should have filed the merger notification under the FTA but failed to do so; therefore, they had
violated the FTA. In 2012, the FTC initiated an ex-officio investigation on these two companies and found
that they jointly operated business by sharing offices and resources. And moreover, the intranet and
telephone systems were connected and the employees could act on behalf of one another. The conduct was
in violation of the FTA and the FTC therefore in 2014 imposed the administrative fines of NT$5 million
and NT$4 million on the two companies respectively.

20. The other case was the illegal merger between Uni-President Enterprises Corporation and Wei
Lih Food Industrial Co., Ltd. After an ex officio investigation in 2009, the FTC discovered the Uni-
President had obtained half of the seats on the boards of directors and supervisors of Wei Lih. It met the
type of merger stated in the FTA. The two companies should file a merger notification but failed to do so;
hence, the FTC sanctioned both companies. However, during the administrative litigation, the Supreme
Administrative Court determined that Uni-President’s possession of half of the seats of the boards of
directors and supervisors and chairpersonship of Wei Lih was not sufficiently to prove that Uni-President
acquired control of Wei Lih. Therefore, the FTC’s decision was revoked.
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4, Conclusion

21. As stated above, the FTC’s law enforcement experiences on concerted actions in oligopoly
market show the difficulties of obtaining direct evidence and the challenges of identifying legal parallel
behavior and illegal concerted actions. The FTC developed the concerted action theory and also amended
the FTA to give circumstantial evidence its lawful status as an attempt to solve the problems in law
enforcement against concerted actions in oligopoly markets. As for mergers in oligopoly markets, the
factors to be considered in the analysis of anti-competitive effect may be similar to those for mergers in
non-oligopoly markets. However, as stated in Point 10 of the FTC’s Guidelines on Handling Merger
Filings®, mergers in oligopoly markets are more likely to raise competition concerns and further
examination of the overall economic benefits is required. Compared to mergers in non-oligopoly markets,
such cases therefore need more time to review, and they are more likely to be blocked or approved with
remedies. In the future, the FTC will strengthen its economic analysis tools to cope with competition law
issues that occur as a result of the characteristics of oligopoly markets.

Point 10 of the Guidelines on Handling Merger Filings stipulates: In principle, a horizontal merger
reviewed through the regular procedure and found to involve one of the following conditions requires
further examination of the overall economic benefits by the FTC: 1) The aggregate market share of the
merging parties achieves half of the total market. 2) The top two competitors in the relevant market
account for two thirds of the total market share. 3) The top three competitors in the relevant market account
for three quarters of the total market share.
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CHINESE TAIPEI

1. This paper addresses Chinese Taipei’s government intervention in economic activities as
well as the Fair Trade Act (FTA) and its enforcement respecting government intervention in these
activities. In preparing this submission, the Fair Trade Commission (FTC) consulted with other
government agencies, including the Ministry of Economic Affairs (MOEA), the Ministry of Finance
(MOF), the Ministry of Transportation and Communications (MOTC), the National Communications
Commission (NCC) and the Financial Supervisory Commission (FSC). All these competent
authorities reported currently no legal or administrative measures applied to distort market
competition under their respective jurisdictions.

1. The Role of Government in Markets

2. Public enterprises have been one of the most important measures for the government to
intervene in markets in Chinese Taipei. As set forth in Article 144 of the Constitution, public utilities
and other nature monopoly shall, in principle, be under public operation. In cases permitted by law,
they may be operated by private. For the sake of looking after the needed, the government operates
various public utilities to provide universal and steady services at reasonable prices. Hence, public
utilities such as water, power supply, post, and railroads are placed under the management of public
enterprises. Public enterprises, especially state-owned enterprises (SOEs) once played a very
significant role in economic development. Before the 1980s, the government largely relied on public
capital and government intervention in markets to promote economic growth and development. SOEs
were the major players or leaders in markets such as public utilities, sugar, salt, alcohol and tobacco,
fertilizer, steel, etc.

3. The government began to implement economic reforms and started to promote market
liberalization and internationalization since the 1980s. One of the major reforms was to reduce the
role of government in economic activities and to build a sound market competition mechanism. In
July 1987, an inter-agency “Task Force for Facilitating Privatization of Public Enterprises” was
created to promote the privatization of public enterprises. In 1996, the objectives of such privatization
were publicly announced to “adjust the role of government, exert market functions, stimulate
industrial competition, and increase effective use of resources.” Furthermore, in November 2000, the
Legislative Yuan amended the Statute of Privatization of Government-Owned Enterprises and its
Article 1 provides explicitly that the primary objective of privatization is to maximize market
functions and to enhance the operational efficiency of enterprises.

4. The term “public enterprise” is in principle defined as a business entity in which the
government owns more than 50% of its capital’. After the aforementioned privatization process, there
are still ten SOEs left today in Chinese Taipei. They continue to take the responsibility of achieving
different policy goals and providing requisite resources or services to the people. According to the
definition mentioned above, the number of public enterprises has dropped drastically. However, the

Definitions of “public enterprises” can be seen in the Administrative Law of State-Owned Enterprise,
the Audit Act and the Statute of Privatization of Government-Owned Enterprises. The ranges covered
are not entirely the same but they all include (1) businesses solely owned and operated by the
government and (2) public-private joint ventures in which the government owns over 50% of the
capital.
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government remains as the biggest shareholder in some privatized companies and still has a certain
influence on the management of these companies.

5. To reduce undue advantages taken by public enterprises in the market, Article 6 of the
Administrative Law of State-Owned Enterprise states that, “Unless otherwise specified in applicable
regulations, the rights and responsibilities of state-owned enterprises shall be the same as those of
private enterprises of similar categories.” In other words, SOEs as well as private companies have to
abide by general commercial regulations, such as the Company Act. In addition, there are also
industry regulatory laws such as the Electricity Act, the Petroleum Administration Act and the Natural
Gas Enterprise Act, to regulate the operations of different SOEs. In terms of finance and taxation,
SOEs and private companies all have to pay income tax, business tax and customs duty according to
tax regulations. There are no tax preferences or favorable regulatory treatment for SOEs.

6. Furthermore, the Executive Yuan (Cabinet) announced in 2003 the “Policy Framework and
Action Plan for the Strengthening of Corporate Governance” and set up a cross-ministerial task force
to strengthen the system of cooperate governance. It set forth therein that the competent authorities of
public enterprises, such as the MOEA, would follow these six rules for strengthening corporate
governance of SOEs and ensuring transparency and accountability: “enhancing internal control and
auditing systems,” “enhancing accounting systems and ensuring the independence of CPAs,”
“strengthening the board of directors’ function and the efficacy of shareholders meeting”
“strengthening the public information disclosure system,” “protecting shareholders’ rights and
interests” and “‘considering stakeholders’ rights and interests.”  This policy is also conducive for
SOEs to comply with the principle of competitive neutrality to underpin fundamental business
operations and prevent unfair competition in relevant markets.

7. However, some scholars® believe that public enterprises may enjoy undue competitive edges
as a result of government support in their operations. The sources of these may be related to:

e Direct government aid: This can be direct funding from the government budget, tax
exemptions or preferential access to land.

o Advantages of debt financing: With the government serving as the guarantor or sponsor,
public enterprises may obtain financing at interest rates lower than market rates or even
acquire preferential financing directly from government-owned financial institutions.

e Advantages of monopolistic and incumbent enterprises: Take Chunghwa Post Co., Ltd. for
example. According to the Postal Act, it has the exclusive right to operate postal services of
some specific mail items, yet this company also provides express courier services to
compete with private enterprises in the same market. Thus, the concern of the cross
subsidization practice may give rise to certain competition issues. In addition, in recently
liberalized markets, such as telecommunications, the incumbent enterprise that has existed
before market liberalization may have more competitive advantages than private enterprises
that are new entrants to the market.

8. Except public enterprises, the government can attract private capital to public infrastructure
projects. The “Statute for Encouragement of Private Participation in Transportation Infrastructure
Projects” and the “Act for Promotion of Private Participation in Infrastructure Projects” were enacted
respectively in January 1994 and January 2000 to provide legal grounds for public-private
partnerships to conduct public projects under private management, including incinerators, waste
collection, sewer construction, and so forth. To some extent these private enterprises may enjoy some

’ E.g., Li Chun, “The Competitive Neutrality of Public Enterprises and Its Connotation of National
Economic and Trade Policies,” Chung-Hua Institution for Economic Research (CIER) WTO e-Paper,
Issue 341, November 30, 2012.
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competitive advantages because they are commissioned or delegated by the government to provide
public service.

9. The FTC also pays attention to the regulatory measures of industrial regulators to prevent
such regulatory measures from affecting market competition. Examples of such measures include
restriction on geographic area of cable TV services and the number of services operating in each area
(before 2013), and some public policies encouraging financial institutions mergers to pursue
operational efficiency.

2. The FTA Respecting on Government Commercial Activities
2.1 The FTA may apply to government agencies under certain circumstances
10. When the FTA took effect on February 4, 1992, Article 46 at the time stipulated that, “The

provisions of this Law shall not apply to any act performed by an enterprise in accordance with other
laws. The acts of a governmental enterprise, public utility or communications and transportation
enterprise approved by the Executive Yuan shall not be subject to the application of this Law until the
elapse of five years after the promulgation of this Law.” The main reason was that at the onset of the
legislation process, legislators considered that any business practice governed by other law was
permitted by such special laws and supervised by other competent authorities; hence, there was no
need to place them under scrutiny of the FTC. Meanwhile, as public enterprises, public utilities and
transportation and communications businesses had taken responsibility for implementing economic
policies for years, it would be difficult for them to adjust in the short time. In this regard, a five-year
transition period was granted to the practices that the aforementioned enterprises carried out with the
approval of the Executive Yuan in line with national policies.

11. In the early stage of enforcing the FTA, many government agencies questioned about
whether the FTA applied to their commercial activities, especially whether they were the
“enterprises” referred to in Article 2 of the FTA. The Environmental Protection Administration
(EPA), for instance, once raised a question of whether it would violate the FTA when a government
agency, the Water Corporation or a private enterprise produced bottled water and sold it at a price
close to the cost with funding from the government in order to improve the quality of drinking water
for the public. The FTC’s response was that, regardless of different types of organizations the
recipient who obtained the initial startup funds from the government was an enterprise under the FTA
as long as its purpose was to produce and sell drinking water. Moreover, since the drinking water
plant was set up with government funding, costs would be relatively lower and the source of the water
would be more plentiful. Under these favorable conditions, the drinking water plant would have
certain advantages when competing with rivals in the relevant market. This would affect producers of
bottled water, manufacturers and distributors of water purification equipment and the water
companies, and might result in market distortions. Consequently, the FTC requested the
Environmental Protection Administration to consider the matter carefully.

12. The FTC also issued the “Criteria for Applying the Fair Trade Act to Commercial Activities
by the Government Agencies” in 1993. It specifies therein that the government agencies supply
products or services that have market value, such conducts should be subject to the FTA.

2.2 In principle, the FTA applies to all competition-related conducts of enterprises (public or
private)
13. On February 3, 1999, the amended Article 46 of the FTA stated that: “Where there is any

other law governing the conduct of enterprises in respect of competition, such other law shall govern,
provided that it does not conflict with the legislative purposes of this Act.” The main reason for the
amendment was to remove the exemption under the FTA to public enterprises, public utilities and
transportation and communications enterprises. Furthermore, it gave the FTA the status of a
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fundamental economic law and changed the priorities in the application of other laws and the FTA on
the same matter.

14. When comparing Article 46 in 1992 and 1999, the former stated that the FTA was
inapplicable to enterprises that were governed by other laws, whereas the latter specified that the
legislative purposes® of the FTA were to be adopted as criteria to assess whether other laws had
precedence to be applied first. The FTC needed to evaluate whether “the other applicable laws
consisted with the legislative purposes of the FTA” in accordance with the conditions of each case.
The factors to be taken into account included the methods of competition, relevant market, the number
of competitors and market performance, the level of market concentration, market entry barriers,
economic efficiency (productive efficiency, allocative efficiency and dynamic efficiency), consumer
interests, transaction costs and other elements related to the legislative purpose of the FTA.

15. On February 4, 2015, Article 46 of the FTA was again amended to further strengthen the
legal status of the FTA that serves as the fundamental rules for all competition-related conducts.
Acrticle 46 provides that, “The Act has precedence over other laws with regard to the governance of
any enterprise’s conduct in respect of competition. However, this stipulation shall not be applied
where other laws provide relevant provisions that do not conflict with the legislative purposes of this
Act.”

16. Although Article 46 of the FTA confers a strong priority to the FTA, the FTC is still
cautious about enforcement when competition factors are already incorporated in other laws that
specify exemptions from application of the FTA. For instance, the Financial Institutions Merger Act
and the Financial Holding Company Act provide that if the financial authority determines that
immediate measures are necessary and that such measures will not have any material adverse effect
on competition in the financial market, merger notification of financial institutions to the FTC is not
required. However, the FTC may provide its opinions about likely impacts on market competition
when the regulatory agencies seek such opinions.

3. The FTC’s Enforcement Standpoint and Challenges

3.1 Intervention in market activities by government agencies through administrative
measures

17. The FTC mostly relied on consultation and advocacy to resolve competition conflicts

resulting from government intervention in market activities through regulations or other
administrative measures. The FTC set up the “461 Special Task Force” (in accordance with
Paragraph 1 of Article 46 of the FTA) shortly after its establishment to review administrative
regulations that might be in conflict with the legislative purposes of the FTA and consulted with
related agencies over such issues. The task force convened 13 meetings, examined over 200
regulations and held 19 coordination meetings with related agencies. Consensus was reached to revise
122 articles in 74 regulations. Under the Paragraph 2 of Article 46 in FTA (1992), the FTC only
submitted applications of five exemptions® to the Executive Yuan for its approval in order to reduce

Article 1 of the FTA (2015), “This Act is enacted for the purposes of maintaining trading order,
protecting consumers’ interests, ensuring free and fair competition, and promoting economic stability
and prosperity.”

The five practices approved by the Executive Yuan were: 1) Chinese Petroleum Corporation
providing diesel to the Taiwan Railways Administration at preferential prices, 2) Chinese Petroleum
Corporation selling fuel to the military at lower prices, 3) Taiwan Sugar Corporation selling sugar to
food export product processing businesses and sugar syrup to apiary businesses at preferential prices,
4) Taiwan Sugar Corporation selling sugar to the military at preferential prices, and 5) Taiwan
Cereals Co., the Taiwan Sugar Corporation, the Sugar Farmers’ Association, the Fruit Marketing
Cooperative and the Tobacco and Wine Monopoly Bureau selling fertilizers they produced at the
same prices throughout the country.
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the impact on market competition of the five-year exemptions for public enterprises. The transition
period ended on February 3, 1996. Before then, the FTC organized a special task force to consult
with related ministries so that these agencies made the commitments to stop three types of conducts
and modify two types of conducts to comply with the regulations in the FTA.

18. The FTC subsequently set up other special task forces, including the “Task Force for
Deregulation and Market Competition Promotion” and the “Task Force for Development of the Green
Silicon Island Vision and Promotion Strategy Regulations,” to review the regulations of different
government agencies as well as to consult with these agencies on regulations with likely impact on
competition. One of the concrete results was the amendment of the National Property Act. The Act
stipulated different treatments on the acquisition of government-owned land by public enterprises and
by private enterprises. The discrimination had a negative effect on a fair competitive environment.
The MOF, in consultation with the FTC agreed to treat public and private enterprises equally when
both applied to purchase the same piece of land for business opened to private operation. The MOF
also notified the FTC of its decision.

3.2 Case Example: Abuse of market power by the government agency

19. In 2012, the FTC received a complaint that Taiwan International Ports Corporation Ltd.
(TIPC) imposed discriminatory treatment without justification on downstream stevedoring companies
when they used essential facilities at Taichung Port. The FTC concluded that the conduct was an
abuse of market power in violation of Subparagraph 4, Article 10 of the FTA and ordered the TIPC to
rectify the conduct within a given period.

20. The FTC’s investigation found that the Keelung Port Authority, Taichung Port Authority,
Kaohsiung Port Authority and Hualien Port Authority merged on March 1, 2012 to become TIPC, a
state-owned company. The alleged conduct in question had occurred before the restructuring.
Although the Port of Taichung, governed by the Taichung Port Authority (TPA) at the time, was a
public entity with the duty of supervising port operations, the facility rental business was deemed as a
commercial practice in private sector which was subject to the FTA. Meanwhile, the FTC announced
in June 1993 that according to Article 5 of the FTA, the TPA was a monopolistic enterprise since it
possessed the essential facilities of an international port. Under such circumstances, the unjustifiably
differential treatment by TPA in the collection of building rents from stevedoring companies caused
new entrants to shoulder higher operating costs from paying more building rents than existing
stevedoring companies. It restricted competition or impeded fair competition in the port stevedore
market. The conduct was in violation of Subparagraph 4 of Article 10 of the FTA.

3.3 Anticompetitive practices of public enterprises

21. In terms of law enforcement, the FTC applies the same standards to SOEs and private
enterprises. Take Chunghwa Telecom for example. It was the result of reorganization of the original
Directorate-General of Telecommunications under the MOTC on July 1, 1996 in accordance with
Article 30 of the Telecommunications Act. Chunghwa Telecom was sanctioned by the FTC a number
of times for violating the FTA when it was still a state-owned enterprise that the MOTC had most of
the shares of Chunghwa Telecom at the time. And moreover, the calculation method of the total sales
is the same for public and private enterprises (to decide whether they meet the merger filing threshold
or the amount of the administrative fine to be imposed).

22. Take Chinese Petroleum Corporation (CPC) as another example. It is a state-owned
enterprise under the MOEA. The FTC fined the CPC several times for its unjustified discrimination
and abusing its market power. In recent years, the FTC has been more concerned about the concerted
actions between CPC and privately-run Formosa Petrochemical Corporation. These two companies
tried to maintain same petroleum product prices and make the same price adjustments. In 2004, the
FTC concluded that these two companies violated cartel prohibition in the FTA and the fines were
imposed on both companies. The fines were challenged by the Petitions and Appeals Committee of
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the Executive Yuan but the FTC’s decision about the competition law infringement of these two
companies was upheld by the Petitions and Appeals Committee of the Executive Yuan and the
Supreme Administrative Court.

23. As mentioned earlier, some scholars doubted that, in a newly liberalized market, a former
public enterprise that has been privatized may have certain competitive edges over private enterprises
that are new in the market. Take Chunghwa Telecom (CHT) for example. Following privatization, the
company maintains a dominant position in the telecommunications market not only on the basis of its
longstanding experience and technologies, but also its control of telecommunication network that
makes the CHT a natural monopoly. In particular, “last mile” owned by the CHT has been considered
essential facility for the telecommunications industry. This is the reason why the competent authority
of the industry, the NCC, includes provisions to prohibit Type 1 telecommunications enterprises from
anti-competitive practices under Article 26-1 of the Telecommunications Act, based on the concept of
“asymmetric regulation” and prohibition of existing telecommunications enterprises abusing market
power. The FTC noted that such regulation is consistent with the legislative purposes of the FTA
which are to prevent existing businesses or leading enterprises in the telecommunications market from
abusing their market power to impede or eliminate competition. Accordingly, the FTC decided, after
consulting with the NCC, that Article 26-1 of the Telecommunications Act will be applied to cases
involving abuse of market power by Type 1 telecommunications enterprises. Nevertheless, the FTC
still has authority to take enforcement action under the FTA if a Type 1 telecommunications
enterprise meets the criteria of monopolistic enterprises set forth in Articles 7 and 8 of the FTA and its
conduct also constitutes abuse of market power specified in Article 9°.

4, Conclusion

24, Public enterprises and private enterprises are both subject to the FTA. When government
agencies provide products or services for profit, they will be seen as the enterprises described in
Subparagraph 3 of Paragraph 1 of Article 2 of the FTA and are therefore subject to the regulation.
However, if such practices of government agencies or public enterprises have their legal grounds,
according to Article 46 of the FTA, the FTC has to review whether these regulatory rules comply with
the legislative purposes of the FTA. If competition issue is not included in such rules, the FTC may
investigate and sanction unlawful acts in order to maintain fair competition in the market. As for
regulatory rules or the administrative measures of government agencies, which are likely to intervene
in market competition, the FTC will resort to non-compulsory means such as consultation and
advocacy to resolve the issue.

See Point 3 (Relations between the FTA and the Telecommunications Act) in the “FTC Disposal
Directions (Policy Statements) on the Telecommunications Industry.”
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-- Chinese Taipei --

This report is a description of the current status of the liner shipping market and regulatory measures
in Chinese Taipei. The competition issues and precedents that the Fair Trade Commission (FTC) has
investigated are also presented. To prepare the report, the FTC requested the Ministry of Transportation
and Communications (MOTC), the competent authority, to provide necessary information.

1. Liner Shipping Industry and its Regulatory Framework in Chinese Taipei

1. Chinese Taipei is surrounded by ocean and over 90% of its import/export trade is carried out
through marine transport. Shipping companies in Chinese Taipei provide both liner and tramp services. Liner
services mainly ship containers and tramp services ship bulk cargo. The international lines that these services
operate cover Asia, the Americas, Europe, Australia and Africa. According to the Review of Maritime
Transport 2014 from UNCTAD, the top three liner shipping companies in Chinese Taipei are Evergreen
Marine Corp., Yang Ming Marine Transport Corp. and Wan Hai Lines Ltd. They respectively rank No. 4
(1,102,245TEU, accounting for 5.53% of global capacity), No. 12 (561,172TEU, 2.82% of global capacity)
and No. 22 (172,572TEU, 0.87% of global capacity). The characteristics of Chinese Taipei liner shipping
operators include 1) large scale organizations; 2) cooperation through slot exchange, slot charter and strategic
alliances; and 3) conglomerate management, such as Evergreen Marine Corp. and Yang Ming Marine
Transport Corp. also engaging in dock management and reinvesting in logistics business.

2. In Chinese Taipei, the FTC is the competition authority while the MOTC oversees the
establishment and operations of joint service organizations set up by shipping companies. Currently, the
Association of Shipping Services (AOSS) is the only joint service organization formed by local shipping
companies in Chinese Taipei. The AOSS was founded in 1984 and currently has 14 member companies. It
has been a designated agency® according to the Regulations for Materials and Instruments Imported by
Maritime Transportation for Governmental Agencies and State-owned Enterprises. It will recommend what
materials and equipment the government needs may be shipped by domestic shipping companies at
reasonable rates to reduce the cost of such importation. The AOSS also encourages to expand domestic
fleets to improve the overall economic development?.

3. According to Subparagraph 10 of Article 3 of the Shipping Act, enacted in 1981, an international
joint service organization refers to an organization set up permanently or with specific purposes under an
agreement achieved on matters related to the operations on the international routes, negotiations of sea freight
rates, passenger ticket fees, cargo volume of carriage and charter space and others as to the operation of
routes. Meanwhile, that the term “an international shipping agreement” used in Subparagraph 11 of Article 3
means the convention entered into by the international joint associations to regulate such matters as the
relationship between the operators, transport operations, costs, intermodal and picking. As the shipping
authority, the MOTC imposes the following regulations on joint operations by shipping companies:

The MOTC gave its consent on February 14, 2005 to recognize the AOSS as a designated agency specified
in Article 7 of the Regulations for Materials and Instruments Imported by Maritime Transportation for
Governmental Agencies and State-owned Enterprises.

2 The AOSS was established in 1984 before the FTA was not yet implemented and Article 34 of the
Shipping Act was amended. As a result, the AOSS did not have to apply to the FTC for approval of
exemption for concerted actions at the time. However, the association did apply on behalf of Yang Ming
Marine Transport Corp. and 14 other businesses in 2005, 2008, 2011 and 2014 to the FTC for permission
for joint shipment of materials and instruments for government agencies and public enterprises into the
country (2005) and subsequently for approval to extend the permission.
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Application for permission: As set forth in Paragraph 1 of Article 34 of the Shipping Act’, any
vessel carrier operating in Chinese Taipei, joining or setting up an international joint service
organization shall file the Articles of Association, proposal for joint operations and relevant
documents with the shipping administration authority (the Maritime and Port Bureau) for
ratification through submission to the MOTC for approval on discussion with other authorities
(the FTC).And moreover, Paragraph 1 of Article 35 also stipulates that any vessel carrier
operating in Chinese Taipei and entering an international shipping agreement shall file name,
content and membership list of such international shipping agreement with the shipping
administration authority for submission to the MOTC for approval. The filing requirements stated
as above also apply to the alteration of such international shipping agreement.

Filing of documents for reference: As stated in Paragraph 2 of Article 34 of the Shipping Act, any
international organization is organized for discussing freight charges and ticket fares, the fares of the
member carriers may be filed by those member carriers authorized by the said organization to the
shipping administration authority. Paragraph 2 of Article 35 also prescribes that any international
shipping agreement on freight charges and ticket fares, the fare list shall be filed by one of signatory
parties to the shipping administration authority. The fare list stated above shall permit the vessel
carrier to make decisions on the freight charges and ticket fares at his own discretion.

Operational restrictions: According to Article 22 and Paragraph 3 of Article 34 of the Shipping
Act, if the fares, rates or charges aforementioned are found improper or disadvantageous to
import and export or the development of the shipping industry, the shipping administration
authority may order such carriers to make corrections and revisions. The authority may also
suspend the effect of the whole or part of such implementations if it deems it necessary.

Reference to international conventions: According to Article 60 of the Shipping Act, in case
provisions involving international matters are not provided in the present Act, the MOTC may,
by reference, undertake to adopt, promulgate and enact the relevant international conventions or
agreements and the regulations, directives, standards, recommendations or programs prescribed
in the annexes thereto as provisions.

In practice, the shipping administration authority is required to consult with the FTC for issues

directly involving freight rates or ticket fares set by a standing international organization or non-standing
alliance. Regarding the agreement fairs, the application only needs to be filed with the shipping
administration authority to be forwarded to the MOTC for approval when the parties can make decisions
on their sales, marketing, pricing and paperwork independently. If the content of cooperation is limited to
slot charter and exchange without involving concerted action, Article 15 of the Regulations for
Administrating Vessel Carriers shall apply. Such shipping companies shall register with the shipping
administration authority before they can begin freight solicitation and issue bills of loading with the names
of collaborating vessels indicated.

Article 34 of the current Shipping Act was amended on Jan. 30, 2013 and promulgated. Before the
amendment, the provisions were set forth in Article 39: “Domestically registered and foreign shipping
companies that have joined international joint service organizations and are operating in the country are
required to present the names of such international joint service organizations, the contents of the joint
service agreements and the lists of members to the maritime administration agency to be forwarded to the
MOTC for reference...” Therefore, the regulatory measures are stricter after the amendment while the
recognition of the FTC is also required.



DAF/COMP/WP2/WD(2015)2

2. Applicability of Competition Law to International Joint Service Organizations in the Liner
Shipping Industry

5. The FTC once assessed whether the General Rate Increase (GRI) and Peak Season Surcharge
(PSS) adjustment resolutions achieved on May 1, 2003 by the members of the Transpacific Stabilization
Agreement and Canada Transpacific Stabilization Agreement in accordance with their organizational
charters were subject to the regulation of the Shipping Act since these organizations had filed with the
MOTC for reference according to the Shipping Act. After considering the legislative purposes of the
Shipping Act, the characteristics of the marine transport trade, the influence of international joint service
organizations on economic efficiency, past policies toward international joint service organizations, and
international comity similar to antitrust immunity generally given to shipping conferences, the FTC
decided under Article 46 of the Fair Trade Act (FTA), that application of related regulations set forth in the
Shipping Act had the precedence. In other words, the FTA may not apply to international joint service
agreements and practices exercised in accordance with such agreements if such agreements have been
approved by the shipping administration authority according to the Shipping Act.

6. In principle, concerted actions are prohibited by the FTA but they may be permitted under
exceptional circumstances. After the amended Shipping Act was promulgated on January 30, 2013,
shipping companies operating in Chinese Taipei intend to join or set up international joint service
organizations, according to Paragraph 1 of Article 34 of the Shipping Act, they are required to submit the
charters of such organizations, the joint operation plans and related documents to the Maritime and Port
Bureau to be forwarded to the MOTC for approval after consultation with the FTC. Competition measures
often adopted by shipping alliances or joint shipping services include the rate agreement*, pooling
agreement®, deferred rebate system®, contract rate system’, fighting ship®, capacity control®, slot charter®,

Freight rate agreement: When the members of a shipping alliance establish or consult to establish unified
charging standards or freight rates and create a freight rate table accordingly, it is an act of price
agreement.

Pooling agreement: Two or more shipping companies establish the agreement to operate on the same route
and assign vessels to run joint operations at unified freight rates. They share the gains, losses and expenses
according to specific formulas. It can be divided into cargo sharing, profit sharing, cargo and profit sharing,
and tonnage sharing.

Deferred rebate system: A shipper signs an agreement to give all cargo to a shipping conference for
shipment for a certain period (usually 4 to 6 months). When the shipper gives cargo to the same conference
for shipment again some time later (within 4 to 6 months), the conference will return a certain percentage
of the freight charges to the shipper. However, if the shipper violates the agreement, the shipping
conference can confiscate all the rebates accumulated. Therefore, restricted by the agreement, the shipper
has no choice but to give all of its cargo to the same conference for shipment in order not to lose the huge
rebates. As a result, shipping conferences can raise freight rates without losing their sources of cargo and
shipping companies not belonging to any conference will find it difficult to compete.

Contract rate system: It is also called the dual-rate system or exclusive patronage agreement. A shipper
signs a contract with a shipping company and makes the commitment to give all the cargo under its control
in all the ports where the conference operates to shipping companies belonging to the conference for
shipment in return for lower freight rates and the guarantee of no freight rate raises within a certain period.
With shippers that have not signed such a contract, the conference will charge normal freight rates. If the
shipper gives some of its cargo to a non-conference vessel for shipment when the contract is still valid, it
will be required to pay a fine of a certain amount for breach of contract or dead freight as compensation.
However, if all the member companies are unable to provide enough shipping space, the shipper is allowed
to give cargo to non-conference vessels for shipment provided that the practice is approved by the chair or
representative of the conference in advance.
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slot exchange, etc. Except for the slot charter and slot exchange®, the others are likely to constitute
“concerted actions” under Article 14 of the FTA™,

7. The FTC may approve the above-mentioned concerted actions according to Article 15
(application for exemptions) and Article 16 (conditional approval of concerted action) of the FTA.
Otherwise the FTC may under Article 40, order the concerned parties to stop or correct the conduct or take
necessary remedial measures within a given period and impose an administrative fine of no less than
NT$100,000 but no more than NT$50 million. Meanwhile, if a violation described above is deemed
critical, the FTC may impose an administrative fine of up to 10% of the concerned enterprise’s total sales
in the previous fiscal year. At the same time, as stipulated in Article 34 of the FTA, if the FTC acts
according to Paragraph 1 of Article 40 of the FTA and orders the enterprise in question to stop or correct
its conduct or take necessary remedial measures within a given period but the enterprise fails to stop or
correct its conduct or take necessary remedial measures within the period given or engages in the same
unlawful practice again after stopping the conduct, the offender may be sentenced to no more than three
years of a fixed term of imprisonment, detention, detention convertible into a fine or detention with a fine
of no more than NT$100 million imposed simultaneously.

8. Since the Shipping Act was amended on January 30, 2013, only the top three shipping companies
in the world, namely, Maersk Line, Mediterranean Shipping Company and CMA CGM made inquiries
with the Maritime and Port Bureau between June and July of 2014 about the application for setting up an
international joint service organization (called the P3 Alliance). However, before filing the application, the

Fighting ship: When a shipping conference encounters fierce competition from shipping companies outside
the conference, the conference assigns a number of vessels of similar tonnage and performance to solicit
cargo at lower freight rates on the same route, based on the same schedule and using the same ports as the
competitors to force them to withdraw from the route as a result of failing to solicit enough cargo, lacking
profit and being unable to cope with the loss.

Capacity control: When the member companies of a conference have excessive shipping space on a certain
route and the sources of cargo are inadequate, they consult to adjust the supply of and demand for shipping
space and define the maximum shipping space use ratio for each member to reduce the supply of shipping
space, prevent price-cutting competition and raise freight rates.

Slot charter: Two or more companies operating similar lines or different lines assign shipping space
through a charter contract to expand each other’s service areas and promote service standards. However,
each company is responsible for its own cargo solicitation and vessel operation.

Slot exchange: A shipping company exchanges its shipping space for the shipping space of another
shipping company to increase the number of voyages, upgrade service quality, reduce operating costs,
improve shipping space utilization rates, and create opportunities to provide shipping services in other
countries. Each company solicits cargo and issues bills of lading on its own.

When a shipping company jointly operates with others as specified in Article 15 of the Regulations for
Administrating Vessel Carriers through capacity control or slot charter, under the premise that related
regulations have not been amended, the FTC will in principle adopt its opinion as stated in Kung-Yi-Tzu
Letter No. 1001261501 dated January 2, 2012, of which the MOTC was given a copy. If capacity control
and slot charter are practices permissible according to the Shipping Act and related regulations, the FTA
shall not apply as prescribed in Article 46. However, practices that have not been approved are excluded.

According to Article 14 of the FTA, “The term “concerted action” means that competing enterprises at the
same production and/or marketing stage, by means of contract, agreement or any other form of mutual
understanding, jointly determine the price, quantity, technology, products, facilities, trading counterparts,
or trading territory with respect to goods or services, or any other behavior that restricts each other’s
business activities, resulting in an impact on the market function with respect to production, trade in goods
or supply and demand services.”
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plan was cancelled because China prohibited the organization of the P3 Alliance. In other words, no
shipping companies have applied to the FTC for approval to join or set up international joint service
organizations since then As for shipping alliances that have filed with Chinese Taipei for reference in the
past according to the Shipping Act, whether operating under the title of “agreement” or “conference,” they
all emphasized that the intention was to enhance use of space and benefit one another; observance of the
freight rate agreement was voluntary, not compulsory. Among the international shipping agreements that
shipping companies in Chinese Taipei have joined, the most well-known is CKYHE to which Yang Ming
Marine Transport Corp. and Evergreen Marine Corp. are signatories. As indicated in the statistics
established by the international journal Alphaliner in July 2014, the shipping capacity of CKYHE in the
Far East-Northern Europe routes accounted for 24% of the entire world, lower than the 33.2% of 2M
(Maersk and MSC) but slightly higher than the 23.5% of G6 (Hapag-Lloyd, APL, MOL, HHM, NYK and
OOCL).

3. Precedents of joint service organizations applying for exceptional permission for concerted
actions: The AOSS applied on behalf of Yang Ming Marine Transport Corp. and 14 other
businesses for permission to conduct joint shipment to import materials and equipment for
government agencies and public enterprises (2005) and subsequent applications for
extension of the permission (2008, 2011 and 2014).

9. As set forth in Article 9 of the Regulations for Materials and Instruments Imported by Maritime
Transportation for Governmental Agencies and State-owned Enterprises, when concerted actions are
involved in the shipping service provided, domestic shipping companies are required to apply to the FTC
for permission in advance. Such application may be conducted by a designated agency. Therefore, the
AOSS which represented Yang Ming Marine Transport Corp. and 14 other businesses, applied for
permission to conduct the joint shipment of imported materials and instruments for government agencies
and public enterprises. After reviewing the application, the FTC decided to approve the concerted action
for three years with conditions attached. So far, the AOSS has applied for extension three times.

10. The concerted action of Yang Ming Marine Transport Corp. and 14 other businesses to conduct
joint shipments to import materials and instruments for government agencies and public enterprises met the
type described in Subparagraph 5, Paragraph 1 of Article 15 of the FTA. It is that “joint acts in regard to
the importation of foreign goods, or services for the purpose of strengthening trade may be approved.”
However, as stated in Paragraph 1 of Article 15, exceptional permission may be granted only when a
concerted action is “beneficial to the economy as a whole and in the public interest.” After assessing the
requirements in the overall economic development, the significance of establishing domestic fleets up to a
certain scale in case transportation of military provisions would be needed during wartime, international
economic and trade tendencies, and the vessels of any single domestically registered shipping business
lacking the capacity to provide shipping service procured by government agencies and enterprises, the FTC
decided that joint shipment was necessary. In addition, the FTC also took into consideration that joint
shipment could enable the applicants to reduce their operating, transportation and port expenses as well as
make more efficient use of their vessels to provide government agencies and enterprises with stable marine
transport service. It would be beneficial to the overall economy. Moreover, the MOTC also concurred that
joint shipments would help achieve the policy targets of increasing the sizes of domestically registered
fleets and stabilizing commodity prices.

11. However, to avoid the creation of inappropriate restrictions to keep other domestically registered
shipping companies that met the qualifications in the said regulations from joining the concerted action and
also to prevent the applicants from abusing the advantages obtained with the concerted action permission
to carry out unfair competition practices, the FTC therefore imposed three conditions: 1) the applicants
may not refuse other domestically registered shipping companies that comply with related provisions in the
Regulations for Materials and Instruments Imported by Maritime Transportation for Governmental
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Agencies and State-owned Enterprises to join the concerted action;2)the applicants may not exploit the
market status they obtain with the permission to obstruct fair competition from other enterprises or to
engage in any market status-abusing conduct, and 3)the applicants are required to present the cargo weight
ratios to the FTC for reference to facilitate the FTC’s supervision of the concerted action.

Investigations and Market Research or Reports in Relation to the Liner Shipping Industry

In 2007, the Institute of Transportation of Chinese Taipei conducted its own study on strategic

alliances in liner shipping and reached the following conclusions:

4,
12.
1.
2
3.
4,

In order to stay in business, shipping companies continue to increase their global market share
and expand their services for shippers. Liner shipping companies, on the other hand, acquire
larger vessels to build up the scale of their operations to reduce their unit transportation cost.
With limited demand for transport service in the market, liner shipping companies therefore
choose to operate through strategic alliances to avoid vicious competition resulting from transport
service supply being larger than demand.

Joint service agreements between shipping lines are by nature contracts established according to
private law. Contracting parties have the liberty to decide the contents of the contract. However, the
contents of a contract cannot be without standards and limitations. They are subject to imperative or
prohibitive provisions and public order and morals as well as formality requirement. Slot charter
and slot exchange practices do not violate the concerted action regulations in the FTA. Capacity
control, however, is control of supply to stabilize freight rates and the result can be that shippers
have to shoulder the negative costs derived from shipping companies’ overexpansion and excessive
production capacity. It is obviously in violation of the FTA.

Joint service agreements between shipping lines are defined as contracts established according to
private law. Yet, they are in fact international contracts; therefore, the provisions therein are
bound to involve the application of international maritime conventions yet the applicability of
international maritime conventions in regions where the shipping routes are covered by joint
service agreements is debatable.

How international maritime conventions can be adopted in domestic laws and enforced also
involves coordination between international and domestic laws. This is another issue to be further
discussion.
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5. Conclusion

13. After the Shipping Act was amended in 2013, marine transport operators need the approval of the
competition authority, the FTC, to join or set up international joint service organizations. The regulations
are stricter than before the amendment. So far, no such applications have been filed with the FTC.
Nevertheless, with the trend of international strategic alliances between liner shipping companies in recent
years, Evergreen Marine Corp. of Chinese Taipei decided to change its policy of not joining any alliance
and started to cooperate with. Following the aforesaid trend, competition between marine transport
operators has been more and more intense and pressure from competition will eventually become
overwhelming. Under such circumstances, strategic alliances, agreements and cooperation between
shipping companies will grow more diverse and relations can only get tighter. Meanwhile, intervention
from the competition authority will become more frequent to ascertain whether these new agreements or
modes of cooperation are in compliance with competition law. Hence, the FTC does not rule out the
possibility of conducting studies on the development of strategic alliances in the liner shipping industry,
their modes of operation and the positive and negative effects on competition. The FTC will also review
the shipping regulations and policies, the market structure, competition situation, as well as economic and
social changes in order to promote competition policy at the right time. At the same time, the FTC will also
take more active measures to look into competition practices in the market, including business mergers,
concerted actions, participation in and establishment of international joint service organizations, and even
competition issues with regard to whether the international shipping agreements filed with the MOTC for
reference are likely to give rise to anti-competition effects.
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