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Making A Rural Modern In Early Twentieth Century China, May 5,
2015 - 4:15pm to 5:30pm, Speaker(s): Kate Merkel-Hess, Assistant
Professor of History and Asian Studies, Pennsylvania State University -

China became a majority urban country only in 2011, and the trend
toward urbanization will deepen in the next decade as the government
fulfills its plans to move rural populations into cities, razing villages and
relocating villagers to suburban high rises. This shift is the end of a story
that originated in the 1920s and 1930s, when intellectuals began what
turned out to be an almost century-long challenge to the urban nature
of modernization, positing, in its place, a rural modern. This alternate
vision of modernity got its start among the thousands of Chinese
reformers who ventured into the countryside to try to effect rural
reconstruction and, in so doing, make a new people. This talk explores
not only how reformers imagined remade people and their
communities, but also the shifts in rural reconstruction models as
government and international interest in the reforms grew, and what
had been largely independent or local efforts at reform were
increasingly entangled with the developmental state.

China Under Mao: A Revolution Derailed, May 7, 2015 4:15 PM - 5:30
PM, Speaker(s): Andrew G. Walder, Senior Fellow at the Freeman Spogli

Institute for International Studies, Denise O'Leary and Kent Thiry
Professor of Sociology, Stanford University - China’s Communist Party
seized power in 1949 after a long period of guerrilla insurgency
followed by full-scale war, but the Chinese revolution was just
beginning. China Under Mao narrates the rise and fall of the Maoist
revolutionary state from 1949 to 1976—an epoch of startling
accomplishments and disastrous failures, steered by many forces but
dominated above all by Mao Zedong. Mao’s China, Andrew Walder
argues, was defined by two distinctive institutions established during
the first decade of Communist Party rule: a Party'apparatus that
exercised firm {sometimes harsh) discipline over its members and
cadres; and a socialist economy modeled after the Soviet Union.
Although a large national bureaucracy had oversight of this
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authoritarian system, Mao intervened strongly at every turn. The
doctrines and political organization that produced Mao’s greatest
achievements—victory in the civil war, the creation of China’s first
unified modern state, a historic transformation of urban and rural
life—also generated his worst failures: the industrial depression and
rural famine of the Great Leap Forward and the violent destruction and
stagnation of the Cultural Revolution. Misdiagnosing China’s problems
as capitalist restoration and prescribing continuing class struggle
against imaginary enemies as the solution, Mao ruined much of what
he had built and created no viable alternative. At the time of his death,
he [eft China backward and deeply divided.

3. Debunking the Myths of the Chinese Economy, May 8, 2015 12:00 PM
- 1:30 PM, Speaker(s): Keyu Jin, London School of Economics, There is a

fundamental misunderstanding and misconception about the Chinese
economy - about how it works and what are the true challenges it faces.
In the talk, Dr. Keyu Jin will highlight three major myths: on what really
drives growth in China, what explains its high savings rate, and the
economic consequences of the one child policy. Everyone has
something to complain about the Chinese economy: large misallocation
of resources, low employment growth, a declining share of the
economic pie going to Chinese households, environmental costs,
financial repression, and wage suppression. Dr. Jin will argue that all of
these phenomena are not disparate problems, but are all part of the
same fundamental problem, one of macroeconomic structure. The
Chinese economy is not 'imbalanced,’ rather it is subject to a vicious
cycle. And yet, there is still reason to view the Chinese economy with
'guarded optimism.’

4. Fateful Ties: A History of America’s Preoccupation with_China, May 12,

2015 - 12:15 pm, Speaker(s): Gordon Chang, "Americans look to China
with fascination and fear, unsure whether the rising Asian power is
friend or foe but certain it will play a crucial role in America’s future.
This is nothing new, Professor Gordon Chang says. For centuries,
Americans have been convinced of China’s importance to their own
national destiny. Fateful Ties draws on l[iterature, art, biography,
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popular culture, and politics to trace America’s long and varied
preoccupation with China."

5. Why Taiwan's Defense Spending Has Fallen as China's Has Risen, May
19, 2015 12:00 PM - 1:30 PM, Speaker(s): Kharis Templeman, Over the
past 20 years, the military balance between the People’s Republic of
China and Taiwan has rapidly shifted. As China’s defense budget has
grown annually at double-digit rates, Taiwan’s has shrunk. These trends

are puzzling, because China’s rise as a military power poses a serious
threat to Taiwan’s security. Existing theories suggest that states will
choose one of three strategies when faced with an external threat:
bargaining, arming, or allying. Yet for most of this period, Taiwan’s
leaders have done none of these things. [n this talk, | explain this
apparent paradox as a consequence of Taiwan'’s transition to democracy.
Democracy has worked in three distinct ways to constrain rises in
defense spending: by intensifying popular demands for non-defense
spending, introducing additional veto players into the political system,
and increasing the incentives of political elites to shift Taiwan’s security
burden onto its primary ally, the United States. Together, these
domestic political factors have driven a net decline in defense spending
despite the rising threat posed by China’s rapid military modernization
program. Put simply, in Taiwan the democratization effect has swamped
the external threat effect.
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CHDRY Taawvar Demczeacy Projes pre

Taiwan's National Security and the
Trans-Pacific Partnership:
The International Law Dimension

Joseph Yen-ching Chao

Visting Fellow, CDDRL;
Executrve Officet, Department of International Cooperation and Econonic Affairs,
Miristry of Fareign Affairs. Republic of China {Taiwan)

uly 1,2015 GOLDMAN CONFERENCE ROOM
4:15-5:30 PM 4™ FLOOR, ENCINA HALL

ABSTRACT

The Trans-Pacific Pastagrship {TP2} 15 widely regardad as the economic companent ef the US strategy of

- - “rebalance™e Asia. As 3 majoi-trathng parner of many of the found:ng members, Taiwan has chvious econcmic
and security imerasts at stake and issherefore seeking 1o join the TPP in the next round. Byt an overlooked
aspect ot the TPP for Taiwan s .5 potenuat impact on sovereignty. Trade apresments provide a revealing vandow
Into the evoiving conceptons of moderm soveraipnty. The way Ta.wan's unique form of stalehood and
internaticnat status s 2elined in trade agreements couic strengthen its positon unger :nternational lave and
contrbute toits national secunty. Ths tatkowill consider how Taswan was celinad as a sui generis legalentity in
its applicaton to join the World Trade Crganization (VT and as a party to the Cross-Straits Economic
Ceoperation Framework Agree ment [ECTA)L vath tessons for futuie negolations to join the TPR

BlO

Joseph Yen-ching Chao is an Execotive Cfficer in the Department of iternational Conperation and Ecenomic
Affairs. A member of Taswan's Mirestry of Fore'gn Affairs (MOFAY Giplomatic carps since 2005, hie has
areviousy served as a German-language intesprater for the Prasidential Office, an officer inthe Department
of Trealy and Lega! Affaus, and as a deputy secretary of Taiwan's permanent niss.on 10 the World Trade
Crganzabon in Genevs, Swtzerland. He hotds an LLM. from Rupsecht-Karls Ursversity in He:delberg and 2
Doctor junss from Atberi-Ludw:pe University, Freberg, Germany. 0. Chao s i resedence at Stanfere fram May-
July 2015, where his research examines Taiwan's grospects for enlry inte the Trans-Pacific Partnership (TPPL

To RSVP, please visit cddrl.fsi.stanford.edufevents
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Yen-Ching Joseph Chao
CDDRL., Stanford,

1July 2015
|

This presentation is trying to provide some legal analysis of TPP and other two
relevant trade agreements, WTO and ECFA, in order to find out the useful arguments
for Taiwan to strengthen it’s national security under international law. But how can
TPP, trade agreements and the international law be relevant to Taiwan’s national
security? It’s  the principal question that this presentation will try to answer.

12
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Is International Law Taiwan’s
Friend?

In response to Prof. Julian Ku’s article:
International Law Is Taiwan’s Enemy

- Although protecting Taiwan is worthwhile,
international law is not on Taipei's side.

The Diplomat, July 16, 2014

Actually this question has been discussed in a very different flavor just a year ago.
Prof. Julius Ku, an assistant professor at the University Hofstra and a recipient of the
Taiwan Scholarship, argues that if China used forces to attack Taiwan, it was legal
under international law. His article’s title is as provocative as: “International Law is
Taiwan’s enemy”. His view is strongly criticized, but it brought this question into
broad attention. It demonstrates that the international law is relevant to Taiwan’s
national security. Taiwan government and international community need to take
more consideration over this issue.

13
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Three trade regimes relevant to
Taiwan’s national security

Let’s focus on three trade agreements and regimes, which are relevant to Taiwan’s
national security. The World Trade Organization (WTO) is the most important
international organization for Taiwan because of Taiwan’s full membership. Cross
Straits Fconomic Cooperation Framework Agreement (ECFA} is a Free Trade
Agreement between mainland China and Taiwan. And finally, the Trans-Pacific
Partnership {TPP), which has just received the backing from US Congress.

14
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Taiwan’s accession to the

Let’s start with the history on Taiwan’s accession to the WTO. Taiwan submitted the
application to access to the GATT (General Agreement on Tariffs and Trade), the
predecessor of the WTO in 1990, just few months after the 1989 Tiananmen Square
massacre. [t was good timing as China was widely condemned with its cruel
crackdown against the democratic movement and Taiwan could receive a little bit
more international sympathy than usual. At that time, Taiwan’s GDP’s world ranking
is 15 China is 11", China’s GDP was barely 1.5 times of Taiwan’s with its fifty times
more population. It was also the economic phenomena to justify Taiwan’s
participation in this global economic and trade forum.
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Why is Talwan’s legal status different from Hong
_Kong's and Macao’s in the WTO?

GATT (General Agreement on
Tariffs and Trade) Art. XXX
=» Taiwan (Separate
Customs Territory of Taiwan,
Penghu, Kinmen and Matsu)

-
| GATT Art. XXVI:5(c)
|

=» Hong Keng and Macau

It is worhtwhile to clearify the legal status between Taiwan and Hong Knong and
Macau. China tends to spread a myth that Taiwan’s status in the WTO is as the same
as Hong Kong and Macau. Many diplomats, including many members in the WTO
Secrateriat, believe this and abide by such illusion. It is just not the truth. Taiwan
applied for its membership under GATT ART. 33 and it is different from that Hong
Kong and Macau which became members of the GATT and WTO by applying GATT Art.
26: Paragraph 5(C). Even in both cases the memberships are described as Separate
Customs Territory and they are different from State members by name. But these are
two different types of Separate Customs Territories. For Taiwan, the membership is
applied by a non GATT’s member as a sovereiegn government. The accession
procedure is absolutely identical with the State member’s. It needs to undergo all
the checking list and negotiations on the concession to get the final approval by
General Council, then to become a member. But for Hong Kong and Macau, their
membership is upon sponsorship by GATT members, 1.e. their colonial mother lands.
For Hong Kong, it was the United Kingdom, and for Macau, it was Portugal. It’s
exactly like the example when | got my Stanford ID, even [ am only a visiting scholar, |
need to complete the whole application procedure and fill up all the requirements. |
need to complete the harassment online course in two weeks and so on. But if my
child, if | have one, wants to have a Stanford {D to enjoy the recreation facilities. The
only requirement is that | declare he’s my son and he gets the ID. So, it’s the same
regulatory rationale in the GATT.

16
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Terminologies of GATT 1947

* GATT Art. XXVI:

— metropolitan territory

— other territories

- separate customs territories

— customs territorias {Art. XXVi 5. {c))
* GATT Art. XXXH:

-~ Government

— Government on behalf of the separate customs
territory

To clearify with these legal points, we can look into the historical background. in the
period of GATT 1947, the political world map was very different from today. There
were vast territories that still belonged to colonial administration. In order to
determine the apllication sphere of the GATT Agreemént, Art. 26 defines what kind
of territories of a GATT member (contracting party) is included to the jurisdition of
the trade regime. It distinguishes the metropolitan territory and other territory in
which the GATT is applicable. Such as Alaska was a territory of the US in 1947 and
just becomes the 49™ State of the US in 1959. And the Separate Customs Territory of
the member is normally not subject to the GATT. A Member of the GATT can declare
one or mare of its different Customs Territories to become a member of the GATT.
Art. 33 of the GATT regulates the application for a new membership by a government
or a government on behalf of a separate customs territory.

17
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LEGAL BASIS OF TAIWAN'S
ACCESSION TO THE GATT
GATT Art. XXXIIl - A government not
party to this Agreement, or @
government acting on behalf
of a separate customs
territory possessing full autonomy
in the conduct of its external
commercial relations and of the other
matters provided for in this Agreement,
may accede to this Agreement, on its

own behalf or on behalf of that
terrotory,...

Taiwan then apply its membership according to Art. 33 of the GATI', which stipulates

that a government on behalf of a separate customs territory can apply the

membership. The premises are that this separate customs territory shall possess full

autonomy in.the conduct of its external commercial relations and of the other

~matters provided for in the GATT agreement.

It’s exactly the case for Taiwan’s application.

18
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LEGAL BASIS FOR HONG
KONG AND MIACAU TO
ACCESS THE GATT

GATT Art. Xo(V1:5(c): if any of the customs
territories, in respect of which a contracting
party has accepted this Agreement,
posseses or acquires full autonomy in the
conduct of its external commercial relations
and of the other matters provided for in this

Agreement, such territory, shall, UpOn
sponsorship through a declaration
by the responsible contracting party
establishing the above-mentioned fact, be
deemed to be a contracting party.

Hong Kong and Macau were deemed as GATT contracting parties according to Art. 26
Paragraph 5c upon sponsorship through declarations by respectively British and
Portugal government.

It’s obvious that the legal basis for Taiwan’s and Hong Kong’s or Macau’s
membership in the WTO are completely different, as well as the accession procedure.

19
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China’s failed attempt to prevent Taiwan from
acceding to the WTO

Letter of China’s Ambassador to the
UN, Hou Zhitong to Secretary
General of the GATT:
« Now the Taiwan authority, posing
as the government of a
sovereign state, have gone so far
aﬁ, ‘ as to apply, on behalf of the so-
A called ‘separate customs territory of
e Taiwan, Penghu, finmen and Mazu’,

for accession to the GATT. This is
utterly illegal. »
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Why is such distinction significant for Taiwan’s international status? Exceptionally,
here we can rely on China’s authoritative and official position for the legal
interpretation on international law. Right after Taiwan’s submission of the
application, China’s Ambassador to the UN in Geneva, Mr. Hou Zhitong wrote a letter
to GATT’s Director-General Mr. Arthur Dunkel. In his own word, Taiwan’s application
is posing as a government of a sovereign state. It’s an absolutely correct
understanding according to the international law. But, unfortunately, China insists
that Taiwan’s action was utterly illegal.

20
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China’s failed attempt to prevent Taiwan from
acceding to the WTO

Ambassador Hou Zhitong's Letter:

«The Chinese Government is resolutely
opposed to the act committed by the
Taiwan authorities of brazenly
. ‘creating ‘two Chinas’ and ‘one
Y, "N China, one Taiwan’ through
international economic
organizations, »
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Ambassador Hou continued to make China’s p"?sition clearly beyond any ambiguity
more than any of Taiwan’s diplomats, that if Tajwan joins international economic
organizations, i.e. the GATT and subsequently the WTO, it will create “two Chinas”

and “one China, one Taiwan”.
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China’s failed attempt to prevent Taiwan from
acceding to the WTO

Ambassador Hou Zhitong's Letter:

«and solemnly requests that GATT

shouid not accept such an

illegal application by the Taiwan

authorities for consideration and that
Ai GATT Council should not take up

Yoo such an illegal application for
discussion. »
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Based on the abovementioned reasons, China requests GATT SHOULD not accept
Taiwan’s application and GATT COUNCIL SHOULD not take up the application for
discussion. China’s request is not accepted by the GATT. GATT has accepted Taiwan’s
apbiication and GATT COUNCIL has discussed the accession of Taiwan and built the
working group to examine and to finalize Taiwan’s Accession Protocol to join the
WTO.

22
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1992 GATT Council Meeting (C/M/259)

1. After GATT has accepted Taiwan’s
application, China tried to request that
China should join GATT before Taiwan.

2. GATT adopts its decisions unanimously. If
China joins GATT before Taiwan, it will
have the de facio veto right to oppose
Taiwan’s accession.

3. These discussions are reflected in the
meeting minutes of the GATT Counicl.
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For China’s great disappointment, GATT has accepted Taiwan’s application under the
circumstances that Taiwan has been a major trading country and China did not enjoy
too much international sympathy at that time. The next strategy for China was to try
to convince the GATT Council that China should join the GATT before Taiwan. China’s
intention is quite obvious. Because GATT adopts its decisions unanimously, any
member has quasi veto right to reject new member’s accession or has the influence
on modifying it’s accession status. This China’s second attempt was not successful
either.
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1992 GATT Council

1. Non-Legal Binding Effect: « The
Chairman then proposed that the
Council take note of his statement»

2. Legal Binding Effect: « ... agree
fo establish a working party on
the basis of the understanding and
the terms of reference and
composition he had mentioned. »

— Create a precedent in the
international legal system
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Due to the complicated nature and sensitivity of Taiwan’s application, the GATT
Council needed to deal with this issue in a very delicate and creative way, but also
needed to address the requirements of the legal security. First of all, the contents of
the meeting minutes can be distinguished between with or without legal binding
effect. When the Council only took note of the contents, it meant no legal binding
effect. Only when a decision is agreed by the council, it presents a legally binding
effect. The only decision in that Council Meeting is to create a working group to
examine Taiwan’s accession to the GATT. It creates a precedent in the international
legal regime after Taiwan’s exclusion from the UN in 1971.

24
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1992 GATT Council

Chairman’s statement:

«the council should give full consideration
to all views expressed, in particular that
the Council should examine the report of
the Working Party on China and adopt the
Protocol for the PRC’s accession before
examining the report and adopting the
Protocol for Chinese Taipei, while noting
that the working parties reports should be
examined independently. »
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To address China’s requirement that China should access to the GATT before Taiwan,
the Chairman of the Council made a statement: “the council should give full
consideration to all views expressed, in particular that the Council should examine
the report of the Working Party on China and adopt the Protocol for the PRC’s
accession before examining the report and adopting the Protocol for Chinese Taipei,

while noting that the working parties reports should be examined

independently.» This statement has rejected China’s demand bluntly. It also makes
clear that Taiwan’s and China’s accession should be handled independantly and it
means that there is no legal linkage between them.

Actually Taiwan’s working party report was finished three years ahead of China’s.
US negotiators has used China’s stubbornness on cross strait’s political issue as a
leverage to press China to more concession by threatening it will allow Taiwan to join
the WTO before China.
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1992 GATT Council

Chairman’s Statement: «The Chairman then stated
that as a part of the understanding, the
representative of Chinese Taipei in GATT would be
along the same lines as that of Hong Kong and
Macau during the course of its status as an abserver
and subsequently as a contracting-party delegation,
and that the titles carried by it’s representative
would not have any implication on the issue of
sovereignty.

The Council took note of the statement. »
—tock note, no legal binding effect

And the chairman stated: « ... that as a part of the understanding, the representative

of Chinese Taipei in GATT would be along the same lines as that of Hong Kong and

Macau during the course of its status as an observer and subsequently as a

contracting-party delegation, and that the titles carried by it’s representative would

not have any implication on the issue of sovereignty. » It’s an incorrect analogy to

put Taiwan and Hong Kong/Macau in any linkage, as we have just discussed that

Taiwan’s legal staus is different from Hong Kong and Macau.

This very controversial statement actually brings Taiwan a lot of troubles after its

accession to the WTO in 2002. It’s part of the political realities which Taiwan faces

everyday at different international arenas.

26
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Taiwan's Accession to the WTO

1:Taiwan’s right to participate actively in
international organizations and Multilateral
Trading System

2:Non-application of the « One China
Principle »

3:Taiwan and China are two separate and
equal Members in the international
organisations
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The implication of Taiwan’s accession to the WTO in the international law
demonstrates that Taiwan shall enjoy the rights to participate in the international
regimes as a full and equal members. It also breaks the illusion of the so called One
China Principle which is interpreted and insisted by People’s Republic of China.
Finally, Taiwan and China are two separate and independent members in the
international organizations.

27
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The true color of the ECFA
(Cross-Straits Economic
Cooperation Framework
Agreement)

At the second part of this presentation let’s turn to the Cross-Straits Economic
Cooperation Framework Agreement, a free trade agreement between Mainland
China and Taiwan. The discussion here will be limited to its international aspects and
try to extract its true color under the legal spectrum.

28

HEMEEEFRERERE HER 104 £ 11 H2 H



HEERSE © PEREEB2M "B HRE 1 (TP BRI RN F R f i 2

A 18

ECFA’s Preamble

Have agreed, in line with the basic principles of the
World Trade Organization {(WTQ)} and in consideration of
the economic conditions of the two Parties, to gradually '
reduce or eliminate barriers to trade and investment for
each other, create a fair trade and investment
environment, further advance cross-Straits trade and
investment relations by signhing the Cross-Straits Economic
Cooperation Framework Agreement (hereinafter referred
to as this Agreement), and estahlish a cooperation
mechanism beneficial to econemic prosperity and
development across the Straits.

The ECFA is signed in 2010. Iis prean‘ible stipulates that the Agreement is in line with
the basic principles of the WTO. Now let’s turn to these WTO principles to analyze
the international nature of this agreement. So, we need to go back to the WTO again
for a while. '

It’s also the same in the Free Trade Agreements between Taiwan and Singapore and
between Taiwan and New Zealand, both Agreements are also built on the rights and
obligations under the WTO Agreement.

29
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WTO Agreement Art. Xli: Any State or separate
customs territory possessing full autonomy in the
" conduct of its external commercial relations and of

the other matters provided for in this Agreement
and the Multilateral Trade Agreement may accede
to this Agreement, on terms to be agreed between
it and the WTD.

In the WTO agreement in 1994, State and Separate Customs Territory are both
eligible members of the WTO, which share the same rights and bear the same
obligations under the WTO Agreements. Legally speaking, State and Separate
Customs Territory are deemed exactly the same under the WTO legal norm according
to the purposes and realities. Actually this article is only desighed for Taiwan’s
accession. Hong Kong and Macau are both the original members of the WTO. All of
the colanial territories have become independent or a stable oversea territory status.
Taiwan is the only Separate Customs ferritory on this globe that was considered to
apply this article to accede the WTO at that time.
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WTO Agreement Explanatory Notes: The
terms “country” or “countries” as used in
this Agreement and the Muitilateral Trade
Agreements are to be understood to include
any separate customs territory Member of
the WTO.

Furthermore, according to WTO Agreement Explanatory Notes: “The terms ‘country’
or ‘countries’ as used in this Agreement and the Multilateral Trade Agreements are
to be understood to include any separate customs territory Member of the WTO.”
It shall be understood that in the Multilateral Trading System shall include Taiwan
by resolving the sovereign issues. Country or Separate Customs Territory are
equivalent subjects under the multilateral trade legal system, which forms an
integral part of the international law. It also recognizes that the participation of
Taiwan in the international system is indispensable.

31
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'GATT Agreement Art. XXIV:5 . ”.... the
provisions of this Agreement shall not
prevent, as between the territories of
contracting parties, the formation of a
customs union or of a free-trade area or the
adoption of an interim agreement necessary
for the formation of a customs union or of a

free-trade area...”

GATT Article 24 Paragraph 5 stipulates that: “the provisio;'ss of this Agreement shall
not prevent, as between the territories of contracting parties, the formation of a
customs union or of a free-trade area or the adoption of an interim agreement
necessary for the formation of a customs union or of a free-trade area”. As this
paragraph governs the ECFA free trade agreement, it is clear that ECFA is an
agreement between two Contracting Parties in GATT’s terminology and it means also
between two separate WTO members, i.e., between two international legal entities.

32

ST E R S E R AR EIEE HEE 1044211 H2 H



HEREE © PEREES BTSN | (TPP)X BCSH S RRER G R 2

"R 22

It is a plain and easy recognized fact that the ECFA is free trade agreement between
two WTO Members. It is regulated by the WTO law. Hence WTO Law is an integral
part of the international law, the trade relationship between China and Taiwan is also

governed by international law.

33
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ECFA is part of International Legal System

I.
i
b
|
|

. -~ Sunflower Movement

| _ Status quo across the
' Taiwan Strait

b R

Ainjurfal 24

The wish of the majority of the Taiwanese is that Taiwan can be treated fairly as an
equal member in the international community. This wish is only prevented by China,
and the major threat to Taiwan’s national security is from China. The follow up
agreement of the ECFA, Cross-Strait Trade in Services Agreement, which is signed in
2013, created a huge distrust in the Taiwan society, especially among the young

generation. The Sunflower Movement in which the students occupied the parliament

for weeks just last in March last year, should be understood to express the request

toward social justice. This social justice shall be guaranteed by Taiwan’s national

security as well as the international system. The interpretation on the Status Quo

across the strait shall also be taken into consideration.

Here | would like to quote Shang-su Wu, a research fellow at Nanyang Technological
University in Singapore. Her article published a week ago is titled: “Taiwan, the Final
Piece of the Rebalance?” She said: “Given that Beijing has credibly used economic
tools to pressure Japan and the Philippines, it would be no surprise for it to take
similar actions against Taipei. Undeniably, the China-friendly policies of the present
ROC administration have become unpopular, especially after the Sunflower
Movement last year, and some anti-China emotion is brewing in Taiwan, as
evidenced in the rising percentage of the population claiming Taiwanese rather than
Chinese identity in recent polls. The opposition Democratic Progressive Party (DPP) is

34
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the frontrunner ahead of the presidential elections in Taiwan next year and would
form a government less well disposed towards China. Nevertheless, given the
potential economic and political blowback, the agreements between Beijing and
Taipei for cross-Strait integration will not be easily abrogated. The DPP’s candidate,

Tsai Ing-wen, has emphasized her respect for the ‘status quo.”
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@ ECFAis part of the international legal system

e

Comments by Hillary Clinton
in an interview with Taipei-
based Business Weekly in
June 2014:

« The ever close relations
between Taiwan and
mainland China are now at a
turning point. ... You have to
evaluate how far you can go
before you lose your economic
independence, because it will
affect your political
independence. »

In order to make this point more clearly, let’s turn to quote Ms. Hillary Clinton’s

comment on Taiwan’s economic and political independence. She said: “The ever

close relations between Taiwan and mainland China are now at a turning

point. ... You have to evaluate how far you can go before you lose your economic

independence, because it will affect your political independence. » It’s clear that

in searching the effective way to guarantee a country’s economic and political

independence, it needs to find part of the answers in the international law.
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Different colors of the ECFA

Inter-Governmental Trade
. greement

A Trade Agreement signed by
two WTO Members consistent
with the WTQ Law and
Infernational Law

Intra-State Trade Deal

.. Using the 1992
Consensus/Understanding
Format

There are different interpretations for the legal nature of the ECFA in Taiwan. It
reflects the polarized front regarding Taiwan’s political future. One understanding is
that ECFA is an Inter-Governmental Trade agreement. It is a bilateral Free Trade
agreement signed by two equal footing WTO Members and is consistent with the
WTO Law and International Law. The other view is that the ECFA is only an Intra-State
Trade Deal and trying to use the so called 1992 Consensus or Understanding format
to justify this claim. Here we will not provide any judgment, only for my own view
they will be two different pictures under the legal spectrum.
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Why is TPP relevant to Taiwan’s
national security?

- Environment

- Labor Rights

- Intellectual Property Rights

- State-State Dispute

- Investor-State dispute

- Regulatory Coherence

£

The world economy is undergoing revolutionary changes, as John F. Kennedy told the
US Congress in 1962. It’s still true nowadays. The TPP is described as a
comprehensive, high standard and a 21" Century Trade Agreement to cope with the
trade related, evolving global challenges. These are the issues such as environment,
labor, intellectual property right, state-state trade dispute settlement mechanism,
investor-state dispute and the regulatory coherence etc. The best strategy for Taiwan
to guarantee its national security in economic dimension is to integrate itself into the
international legal regime, to strengthen its ties to the global supply chain and to
fulfill its international obligations under global trading system. To Join TPP will
provide an appropriate forum for Taiwan to achieve these goals.
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Environment and Climate Change

Terms of the 2007 US Congress Bipartisan
Trade Deal:

1. Adopt, maintains and implement laws
and regulations to fulfill their obligations
under Multilateral Evironmental
Agreements (MEAs)

2. Create a Dispute Settlement Mechanism
to decide whether a Party has failed to
implement an MEA
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The TPP presents an opportunity to address a range of the environment and climate
issues. Because of the US’s economic size and strategic importance for other TPP
parties, its approach to the environment issues will significantly influence the
outcome. The so called 2007 Bipartisan Trade Deal of the US Congress provides an
instructive direction for the possible outcome. It envisions US FTAs including a list of
multilateral environmental treaties or agreements (MEAs) that the FTA parties must
enforce. Furthermore, the enforcement of the MEAs is subject to the FTA’s dispute
settlement mechanism. Since Taiwan is denied participation in any of the Multilateral
Environmental Agreements, Taiwan’s membership to the TPP will link it with these
international legal regimes.
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Labor Rights

Possible outcomes:
1. Implement and enforce the 1998
Declaration on Fundamental Principles and
Rights at Work of the International Labor
Organization (ILO):

- freedom of association,

- right to collective bargaining,

- a ban on forced or compulsory labor,

- the effective abolition of child labor, and

- a ban on discrimination in employment or
occupation
2. Dispute Settlement Mechanism

In the TPP negotiations, the US wants TPP members to implement and enforce the
1998 Declaration on Fundamental Principles and Rights at Work of the International
Labor Organization (ILO). The ILO declaration covers five basic principles: freedom of
association, right to collective bargaining, a ban on forced or compulsory labor, the
effective abolition of child labor, and a ban on discrimination in employment or

occupation.

The US also demands that the labor obligations be subject to the

dispute settlement mechanism. It applies the same analysis as mentioned in the
environmental issues. Taiwan is not a member of the ILO. Joining TPP will expand

Taiwan’s legal status under the international law.
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Intellectual Property Rights

1. The failure of the US «Stop Online Piracy
Act (SOPA) » and the plurilateral
agreement «Anti-Counterfeiting Trade
Agreement {ACTA) »

2. TPP complicates the multilateral IP
negotiations in World Intellectual Property
Organization (WIPO)

3. The necessity of coordination in the
international lawmaking and its
implication for Taiwan’s sovereignty
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The inteilectual property (IP) negotiations are very controversial at the bilateral and
multilateral level such as in the World Intellectual Property Organization (WIPO) or
World Trade Organization (WTQO). The US «Stop Online Piracy Act (SOPA)} » which is
not passed by the US Congress and the plurilateral agreement «Anti-Counterfeiting
Trade Agreement (ACTA) » which is not ratified by most of the negotiating parties
have both failed. It testified a new hostility in the public policy environment for
domestic and international IP law making. The other factor is that the TPP IP
negotiations will increase complexity and fragmentation of the international IP legal
environment. Signing up to new set of IP standards in the TPP could complicate the
multilateral IP negotiations in the WIPO. It is necessary to coordinate between these
international law making procedures. TPP would help Taiwan to open the window for
participating in these international legislation activities and strengthen its legal status
in the international arena.
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State-State Dispute Settlement

1. Overlapping Treaties and Dispute
Settlement Mechanism
- Conflict of Norms
- Conflict of Jurisdiction
- Rules of Interpretation ‘
2.Integration into the international
legal system
3. Implication for Taiwan’s sovereignty
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Most modern Preferential Trade Agreements (PTAs) contain state-state dispute
settlement mechanisms, and the TPP will be no exception. The consequence is that
there are multiple overlapping trade treaties between various subset of TPP parties
and each contains their own dispute settlement systems. For exa'mple, between
Singapore and New Zealand, the TPP will represent their fifth trade treaty.

It raises questions in relation to conflicts of norms and conflicts of jurisdiction
between the different systems. It also needs to address the rules of interpretation
“which will be used by TPP tribunal.

These competing international trade judicial systems inevitably enhance and enforce
the substantial international law. And it also relativize the concept of sovereignty by
making the state accountable and reliable. The TPP will contribute to these
constitutionalization of the international trade law by designing a mechanism to
solve the questions. The TPP will bring the members further to be integrated into
the international legal system. It will bring positive implication for Taiwan’s
sovereignty as well.

42

I HREEEERERERE HER 104 11 H2 H



HEREE - TEREEB2 "SRR HRE | (TPP) 2 BUGHEURRR B R R 2 H

A 31

Investor-State Dispute Settlement

1. Evolving Multilateral Investment Process
- Expanding on the scope of regulatory expropriation
- Evoding the link between the fair and equitable
treatment of foreign investors
- Minimum standard of justice
- Modifying the national treatment standard
- Expanded subjective national security provisions

2.Principle of absolute immunity of
sovereign states? Ex.: China

3. Draft Article 12.18(3) of the TPP:
- Under the ICSID Convention ‘

- Under the ICSID Additional Facility Rules

- Under the UNCITRAL Arbitration Rules
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The investor-state dispute settlement mechanisms demonstrate the evolution of the
concept of the sovereignty. These pose unigue problems for countries that uphold
the principle of absolute immunity of sovereign states. The most important example
is China. Chinese court will hold that China, as a sovereign state, is immune from law
suit by inbound investor. Nor will Chinese courts enforce arbitral awards made by
commercial arbitration institutions against China.

Due to Taiwanese huge outbound investment in the region, it will recommendable
for Taiwan to support an effective investor-state dispute settlement. To hold the
sovereignty in check under the international law is also in Taiwan’s national interest.
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Regulatory Coherence

1. Goals:

- Eliminate unnecessary regulatory barriers

- Make regulatory systems more compatible/transparent
2. Mechanisms:

- Achieve greater domestic coardinations of regulations

- Increase transparency and stakeholder engagement
- Improve SME’s competitiveness in international trade

3. Draft Article X.1 of the TPP

- The Party affirms the importance of : “each party’s
sovereign right to identify its regulatory priorities ....”

- “regional regulatory cooperation taking into account
the Parties’ international obligations.”
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The inclusion of a chapter on regulatory coherence in the TPP represents a major
development towards the effort to harmonize the domestic legislatures between the
members. The goals of the regulatory coherence are to eliminate unnecessary
regulatory barriers, and to make regulatory systems more compatible and
transparent. It will include the mechanisms to achieve greater domestic
coordinations of regulations, to increase transparency and stakeholder engagement
and to improve Small and Medium Size Enterprises’ competitiveness and their ability

to engage in international trade.

The draft Article X.1 of the TPP states: “The Party affirms the importance of : each
party’s sovereign right to identify its regulatory priorities ....”, and “regional

regulatory cooperation taking into account the Parties’ international obligations.”

According to this draft text, the TPP Member’s sovereign right and its international
obligations are explicitly emphasized.

Furthermore, the regulators’ domestic responsibilities could be subject to potentially
increased restrictions in the TPP. It will reshape our understanding on the modern
sovereignty. It will help us to evaluate the legal status of Taiwan in the evolution of

the concept of the sovereignty.
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. Eulfill the International
Obligations with best

efforts

. Integration into the
international legal
system

. Stay on the right side
of the history

Based on the discussion under the international law dimension, the best strategy for
Taiwan to counter China’s attempt to isolate Taiwan from international participation
is to fulfill its international obligations with best efforts, to integrate itself into the
international legal system and to stay on the right side of the history.
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Stay on the right side of the history?

»Democracy, Development and Rule of
Law

»Avoidance of China’s attempt to
undermine Taiwan’s Sovereignty

»Aware of the Global Issues

»Build the Excellency for Taiwan’s -
International Participation

»Strengthen Bilateral and Multilateral
Channels

The right side of the history is identical with democracy, development and the rule of
law. | am not suggesting to change the name of the Center on Democracy,
Development and the Rule of Law, CDDRL, into the Center on the right side of the
history.

As Prof. Francis Fukuyama observes, rule of law is important in China not only for
“commercial purposes” but for “survival of the leadership.” He says, “Rulers try to
e.vade the law if they can, but at a certain point, they realize that it’s safer for them if
they actually have rules rather than just arbitrary struggle for power.”

Prof. Fukuyama also notices: “Part of the process of entering the WTO was creating
legal institutions that would allow Chinese firms to interact with international firms
and so forth. So there has been a buildup of commercial law.”

TPP will eventually bring the similar effects for China’s reform. To include Taiwan in
the TPP will create a strong incentive for China to consider its position towards the

TPP. It could be a win-win situation.
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Taiwan’s Legal Status in the International Law

sui generis entity

Let’s examine the argument made by Prof. Ku after the analysis of Taiwan’s legal
status. He mentioned that: “ .... but both the U.S. and Japan have made clear that
China is a single legal entity that includes Taiwan, and that the PRC is the sole
government in charge of this entity.” But it’s just not the truth. It’s clear that China
and Taiwan are two different legal entities under international law. In a hedge fund
they would probably say it’s a misfortune .in the investment to provide him the
Taiwan Scholarship. The Congressional Research Service {CRS) document on U.S.
policy towards Taiwan by experts Shirley Kan and Wayne Maorrison defines U.S. policy
briefly: “The United States has its own ‘one China’ policy (vs. the PRC’s ‘one China’
principle} and position on Taiwan’s status. Not recognizing the PRC’s claim over
Taiwan nor Taiwan as a sovereign state, U.S. policy has considered Taiwan’s status as
unsettled.”

Actually Taiwan has participated in the international regimes under different status:
as a Customs Territory to access to the WTO, as an economy to join the APEC, as a
Fishing Entity to participate in the International Fishery Reservation Treaties etc.
Some people also suggest that Taiwan can participate in the Multilateral
Environmental Agreements such as the Kyoto Protocol as an emission entity, but it
sounds more like a car than a legal entity.
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Taiwan’s Legal Status in the International Law

Taiwan shall be an equal member in
the international system, even under
different name and legal status.

Now let’s come to the Conclusion: Taiwan shall be an equal member in the
international system, even under different name and legal status.
For some strategic reflection:

Since the U.S. announced its rebalance to Asia in 2011, Taiwan has received relatively
fittle attention compared to other countries in the region. Yet some recent symbalic
events suggest that this might be changing. Strategically, Taiwan would be significant
for the U.S. rebalance.

Before Taipei adopted a China-friendly position in 2008, Beijing was preoccupied with
the Taiwan issue and did not impose significant strategic pressure in the East and
South China Seas. In other words, a robust Taiwan could pin down some of China’s
attention and resources. In sum, Taiwan’s location and importance to China could be
reasons for the U.S. to include the former as the final element of its rebalance policy.
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2015 Draper Hills Summer Fellows Program on
Democracy and Development
Program Schedule

July 18 — August 7, 2015

SATURDAY, July 18

6:30 pm Meet in Munger Residences Lobby

6:40 pm Depart on bus from Escondido Turnaround

7:00 pm—9:00 pm  Informal Welcome Dinner (Optlonal), Trellls Restaurant, Menlo Park

9:20 pa  Arrive back at Escondido Tumaround

SUNDAY, July 18

10:30am  Informational Brunch with Summer Fellows Team (Ariliaga Family Dining)
1:00pm  Tour of Stanford Campus with GCDDRL Director Larry Diamend {Meet In front of-
' ‘Hoover Tower)}
{(Will meet in front of Munger Residence at 12:30 pm)

6:00pm  Welcome Reception and Dinner — {Bechtel Conference Center)
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WEEK ONE: Defining Democracy, Development,

and the Rule of Law
(Bechtel Conference Center, Encina Hall, Entry level)

Mondag,‘ July 20: Political Development

9:00 am—2:30am  Welcoming Remarks (Faculfy)

9:30 am—11:15am Dimensions of Development (Lecturer: Francls Fukuyama)

11:15 am ~ 11:30 am Break

11:30 am - 1:00 pm Three Approaches to Develnprnént {Lecturer: Steve Krasner)

1:00 pm—-2:00pm Lunch

2:00 pm—3:45pm  Rule of Law and ‘Comparative Constitutionalism (Lecturer: Erik Jensen)

Tuesday, Jfuly 21: Global Democratic Trends

9:00 am ~ 10:30 am  Infroduction ta Economie Devetopment (Leclurer: Marcel Fafohamps,
Chair: Francis Fukuyama)

10:30 am - 10:45 am Break

10:45 am —12:15 pm Is there a Global Demacratic Recesslon? (Lany Diamond and Marc
Plattner) B

1215 pm - 1:15 pm Lunch

1:15pm—-2:45pm  The Role of Civil Soclety in Democracy and Autocracy (Lecfurer: Kathryn
Stonen

Wednesday, July 22: Economic Development

9:00 am - 10:30 Special Discussion on the Draper Richards Kaptan (DRK) Foundationm
. with Bili Draper, Co-Chair and Christy Remey Chin, managing director at
DRK Foundation, Chair: Francis Fukuyama

10:30 am — 10:45 am Break
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10:45°am - 12:15 pm Development Economics {Lecturer: Alberto Diaz-Cayeros, Chair: Edik
Jensen)

125 pm-1115 pm  Lunch

1:15pm-3:175pm  Case Study: Serious Business: Diminishing the Size of the Informal
Sector in Medellin, Colombia (Lecturer; Francis Fukuyama)

6:30 pm Scaling Tech4Good - TachSoup's Soclal Enterprise as a Driver for
Building Hacktivism with TechSoup.org’s Chris Warman, Senior Directer

of Marketing and Communications
Dinner Served at :00 pm

Thursday, July 23: Stafe-Building

9:00 am —10:30 am Making Democracy Dellver: How to Get Better Public Management
{Lecturer: Francis Fukuyama)

10:30 am — 10:45 am Break
10:45am — 12:15 pm  Administrative Law (Lecturar; David Engstrom, Chair: Erik Jensen)
1215 pm—1:15pm Lunch

119 pm—2:45pm  The Relationship of Law to Economic Growth and Development
(Lecturer: Erik Jonsen)}

245pm—-3.00 pm Break

3:00 pmr Depart for Google

330 pm 7 Google Visit and Tour with Megan Ryskamp, Head of Social Impact
Partherships at Google

5:00 pm Retumn to Stanford Universit.y

Friday, July 24: Global Health
9:00am —10:15 am TED-talk Panal 1

10:15 am — 10:30 am Broak -
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10:30 am — 12:00 pm Combating Pneumonia in Bangladesh: Many Seclors, Many Decisions
(Leciurer: Steve Luby, Chair: Francis Fukuyama}

12:00pm~1:00 pm Lunch

1:00 pm —2:30 pm  Global Health {Lecturer: Paul Wise, Chair: Francis Fukuyama}

Friday Evening:
5:45 pm Shuitle will depart from Escondide Tumaround
6:00 pm~8:00 pm  Dinner at Larry Diamond's house {Optional)

%15 pm Arrive back at Escondido Turnaround

Saturday, July 25: Tour of San Francisco (Optional)
8:00 am Breakfast at Encina Hall

8:30 am Shuttle will depart front Encina Hall
9:30 am —- 12:30 pm  Bus Tour of San Franclsco

12:30 pm?2:30 pm  Lunch at Fisherman's Wharf, San Francisco

2:30 - 8:00 pm Free time at Union Square
8:00 pm Deépart for Stanford from Unien Square
9:30 pm Arrive back at Stanford at Esg:ondido Tumaround

Sunday, July 26: Dinner at Ingrid Hills' Home (Optional) -

" 5:00 pm Marguerite shuttie will depart from Escondido Ttimaround
5:30 pm " Binner at ingrid Hills' house
8:30 pm Arrive back at Stanford at Escondido Tumaraund
5
S
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WEEK TWO: Governance and the Interaction between’Democracy,

Development, and the Rule of Law
(Bechte! Conference Center, Encina Hall, Entry leval)

Monday, July 27: Transitions To and From Democyacy

9:00 am - 10;3¢am  The Case of Welmar Germany (Lecturer: Jim Sheehan, Chalr: Larry
Diamond)

10:30 am - 10:45 am Break
10:45 am — 1215 Causes of Democratic Breakdowns {Lecturer: Larry Diamond)
12:15 pm—=1:15pm Lunch

1:15 pm—-2:46pm  Causes of Democratization {Lecturer: Michael McFaul}

Tuesday, July 28:

9:00 am —10:15am TED-talk Panel 2

10:15 am - 10:30 am Break

10:30 am —12:15 pm Civil Military Relations {Lecturer: Karl Eikenbery, Chair: Erik Jensen)
1215 pm-1:15pm Lunch

1:115pm-2:45pm  Transitional Justice and the ICC (Lecturer; Beth Van Schaack, Chair:
Erik Jerisen)

2:45pm—3.00pm Break

3:00pm—4:15pm Anne Marie Burgoyne, Managing Director of Impact Investing at
Emerson Collective (Chair: Larry Diarnand)
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Wednesday, July 29: US Foreign Policy

2:00am - 10:15am TED-talk Panel 3

10:15 am—10:30 am Break

10:30 am —~ 12:00 pm Ambassador Pane! (Lacturers: Karl Eikenberry, Michael Armacost, and
Michae! McFau, Chair: Larry Diamond)

12:00 pm—1:00 pm  Lunch

1:00pm—1:15pm  Group Photo

1:15pm—-2:30pm  American Foreign Policy (Lecturer: Condoleezza Rice, Chalr: Larry
Diamond)

Thursday, July 30; Democracy Assistanee and Food Security

8:00 am - 10:3¢ am  International Movement Towards U.S. Democracy Assistance (Lecturer;
Carl Gershman, Chair; Francis Fukuyema)

10:30 amn - 10:45 am Break

10:45 am — 12:15 pm Derocracy Promation Panel (Lecturers: Lary Diamond, Francis
Fukuyama, Michael McFaul)

12:15 pm—1:15 pm  Lunch
145 pm—2:45pm Food Security (Lecturers: Roz Naylor/Steve Sfedman).

6:00 pm Optional Film Screening of Brother Qutsider: The Life of Bayard Rustin,
moderated by Carl Gershman (Encina Hall, Oksenberg conference room

3rd floor}

Dinner will be served at 5:30 pm and the sereening will begin at 6:00 pm
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Eriday, July 31:

9:00 am-10:15am TED-alk Panel 4
10:15 am = 10:30 am  Break

40:30 am ~ 12:00 pm Technological Progress, Population Health Improvernent, and

| feery
e B iy
wd T alorationm s

Contemporary Challenges in Global Health Policy (Lecfurer: Grant Milfer,

Chair: Kathryn Stoner)

12:00 prn—~ 1:00pm Lunch

1:00 pm—2:30 pm  Judging in the U.S.: Inside the Court and Beyond (Lecturer: Jusfice

Mariano-Florentino Cuéltar, Chalr: Erik Jensen)

Friday Evening

€:00 pm Marguerite Shuttle will depart from I_:'.scondido Turnaround

6:30 pm - 9:30 pm  Dinner at Michael McFaul and Donna Norton’s Home (Optional}

10:00 pm Aurrive back at Stanford at Escondido Turmaround

Weekend is Open for Free Time and Exploration
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* CDDRL, Stanford University, Conference Report, “The Trans-Pacific Partnership
and Taiwan’s future development strategy”, Jan. 13, 2014, p.2.
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3 £:H% The Wall Street Journal, Doha is dead.., July 26, 2006 httn://www.wsi.com
farticles/SB115386173068716989

% 28 Schott /Kotschwar/Muir, Understanding the Trans-Pacific Partnership, p. 1-3.
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3 Office of the United States Trade Representative, Trans-Pacific Partnership (TPP)
Trade Ministers’ Report to Leaders, November 12, 2011, www.ustr.gov.
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®4:H8 Schott /Kotschwar/Muir, Understanding the Trans-Pacific Partnership, p. 11.
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