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P 4o Bl TN 2 T g 2 R R R

1 CDR Art. 19-2
12 CDR Art. 45, Art. 36
¥ CTMR Art. 4
16



) CTM No 428 342 for cosmetics
CTM NO137117 for lighters

Mk RR KR J%Bn&*ﬁ‘&’” T & HGERE AL
(product)z 48 e 384 2_ * g (appearance) > % 2 § d & 5.2 4
(lines) ~ # 5z (contours) ~ ¢ %% (colours) ~ 3% (shape) ~ &2
(texture) 2 /& # F (materials)“7if = hi¥Fjic (features) o @ %
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z tr ) F 4] (typographic) » 2% & 32§ saA " o 40T B2 3
(logos) 7= {8 & Rl zxp &3t

D

MJM NATIONALE

SPORTEN
OUTDOOR
PAS

CDR 2180000-0004

CDR 2195685-0007

Terca Cumulus

CDR 2259093-0001

1 CDR Art. 3



(2 ) WHE et

BRI FELE n{* M) 4 (distinctiveness) | % 3 $H & 2
EEFAH AP FHRAMNEECFRIFEERBRAEL T
TEBEE S FREFER(rE SR T R EE- KERF G
ik (use)m A 4w, g T ery 5 - & & & (secondary
meaning) & {¢ ® @]+ (acquired distinctiveness ) o pt b 0 E R B
R AR R e A4 R Z AP AR A@ R awP N
e oo LT AR SR B .

2 Sz e N E A r%?%ﬂi (novelty) ; 2 T jpiF 4 (individual
character) ; » AT EAp Y P (LRPAEE S BAAED ELE ¥
3% 3+ (identical design) © 5 = Rosrim &1 Jpir it 445 §
W ¥ Jﬂz (informeduser) m % » FApRIT > B E 2 Kb aw A2 2
# e e % (overall impression) - RS2k % 5 M4 ER
PR RN RR TS HATHL R > T2 m A P E PN A8
HE R SRR Y AR BT E L ST B A AT LR
Bk m S B R AT LR AP IRV R
ERRERE U I

7B R & > 34 Theophile Margellos
Frosted = & 2 JFpg k B3P < 3%% & Frosted = & #7¥ 32 & B Fpx
B HREr % (42 B2 C-344/10P %2 + Bz C-345/10P) » 7 th3ip
CEPP AR LT - PR R ARSI FF OV ER- B4
$ER Rk e 2 TR 4 R sk neh L o OHIM % 4 i
IR T D PP S FFLA R e A R T R ARR 0 Bk LN
PP o a0 ARGV BNE RAERRG BT
GIFLEE AR &SRR A 22 FUREEFPLF LANE > &
BAfrg 0 F i E -2 OHIM Ferk B ¢ endt 2 o

5 CTMR Art.7(3)
* CTMR Art. 8
' CDR Art. 5
' CDRATr. 6
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C-344/10P C-345/10P

(=) H%7a g et i
R PR R PR RRONETIME T ) § F (average
consumer) ;> # fidg & 5 £ 3L 4wk (reasonably well-informed) 2 £ 32
i1 & (circumspect) 2 L% (observant)z ij § 4§ 5 fk £ HIRT o Aok
LEPAGHRRELF S (KA Jﬁﬁf—%ﬁ%%
(ordinary consumer) * =% E # B 1 L ARRE 2 X o

ARE LY KL R PR RREONETAMIT B @l Y
(informeduser) > # £ % & & &®/g§ > "7 Lt g4 ? > @
A- B F AV R ARSI R AR o S ARG
Bapgr auEmAgs 410,

B2 2% 'ﬁ?&m#m@z%wfﬁ 2 BRI ARG ERPAP KRG A

ez A
- RLRARAEAERL THA L s -
BLARY  BRyL TRjaoms R ) MEZFRLRREY S &
PR ‘ff'?éii 0T R e

BmT B RFAARRL T F o B0 mEREF SR 2007 £

NS

\
ke

\:

4
e
-S‘H\\P,

\3

\_

N

9 Procter & Gamble Company v Reckitt Benckiser (UK ) Ltd [2007] EWCA Civ 936 ( Royal Courts
of Justice, Strand, London, WC2A 2LL, 10/10/2007
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2_ Procter & Gamble Company v Reckitt Benckiser #f 7 & % %2 3K 3+

REFGIY R TR A Y ) R KR e
T NARE ARG RERR R ERALS FIRZ TR
"HEY R FYHNALS FEE R E DR ARG

P NP RPEREFT LVNE S
AR AR KILE ) R REEEPFRRE RRATTR -

B Lgle @R TR T

(1) @& * HEfirc sk g 8
Bl gy AL ziEat et AIFHT L EFRR Y &
‘“(%%Wmmhﬂﬁﬁ’%ﬁ&?iﬁrﬁﬂjiﬁi%i;
73t Theophile Margellos 4 & > B~ 18 3 {8 2k 25 7 Au 4§20 24
ARG T

™

I HEFRE
(__

kB R 3y ¥

—

BRSO
&ﬁﬂ’ﬁiiﬁi@%4ﬁk—é%1i%%iiﬂ%ﬁﬁﬁ-

PR HRATEFRY G2 R0 - MRS FAE R E R A

PR oA R P E Y AT R W R R S

N

m

F

+# fEf1eh R 4% 3% (cumulative protection) 2@ % ¥ -
e dp o e WA LB R g R S Lk R ey

2 CDR A, 36(6)
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ﬁﬁ,%—@ﬁﬁgﬁiaa;,ﬁ A5k F 3 P A7 e (departs
significantly)»t — 43 3@ A]5% » 7 f g A KRRz o B F i > 4 B

T o T PR o R R F AR E AT AT

AL E R A o fE R FERE SR RLFLB IR T
n;yﬁﬁ@i%%wﬁaﬁﬁo
-F*ﬁﬁ%ﬁ%’?é%iiﬁ%#
1§ pF e 7 (Old-fashioned) ? & & » 3 ~ 15
%) ,

rﬂ

PEATFEL A SR TR L
B

3RS KRR A T o E R

Indication of products: Bottles
RCD application No 5221536:granted
CTM application No 000607114 :granted

Indication of products: Containers
RCD application No 000531793 : granted
CTM application No 5194741 : granted

s TE SR RN EE Y G R AGRE R B TR A A

7~

2 e 1
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Indication of products: Automatic gambling
machines
RCD Application No 000291067: granted
CTM Application No 4273439: rejected

Indication of product: Bottles
RCD Application No 000181466: granted &
CTM Application No 4174074 : rejected

s’ sk

« 2 T@aj 7 55 (graphic symbols) ; & T & ]z 4] (typographic) ; =

N e L LI

Indication of products: Graphic symbols
RCD application No 000022371-0001:granted
CTM application No 003126265 :granted

collaboration

d R R TR AR A B E Ak 5 W0 d
¥ B4 5 (graphic symbols)i Erfi] % 4] (typographic) 7= & R 4
A gem A R > Tt T § B Sk (logos):r B2 4 55 (graphic
symbols) I pF¥ 5 RCD & CTM - ﬂxg'iﬁit‘ kB WIPO ch¥ - 3%
Gregoire Bisson 35 11 » WIPO 5 PF 5 FIRBRRE 4 » i3 7 # ¢ » T g
PEATH DR & ARIEL BIMER Y 5k 0 B0 2000 £ iR 3T R
TERFAN (R HEAN) FORITH O ¥ 324 THA, B
(graphic symbols) ~ %2 (logos) ~ 4 & B % (surface patterns);z 5 4

/_‘

(ornamentation) ;5 2@ » Hgrd & 4 1 3F 5 ¥ A RF LR RS ES
7 kALY GrRTRRKGY2 f o s Gregoire Bisson 45 i WIPO § &
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PEAPERZFL > WIPO SEF ¥ v el P E Y 54 F
ARGLPERFHREEL PREEIALL kL Fik o

(=) F s i g
FE RO ALOSBE %S W%ﬁ%—’ﬁ;& AR 220 3 e R (B AP

RRE RS B3R (I R BRI AR M 2 R E
FHLRFZREFHEF ZRERFEY 5 B
FEATE T REF Y RGP L AT AT RS Y T
o4 T A e ST FFHE 2 T 1 ¥£544 4 (industrial property
right) ; 4] A R HE iz 1 A .

3
FOAP FHRIRFIRT L EIA ML R H P F

(w
s
o
=
NE
T
-
34

A ORR KRR F 258 % (1) () A B b ARARAIAR I 2

R p B w2 53k (distinctive sign) Ak & * 2K 3%
RS B lHET C CREZBRLGRARAEFR LR 032
[

PP KA T ET e RS P F 0L 2
Y 7r

]
(H}
|
=
F_x
T
(w
L
‘;
Y
\_
WF
M
:"‘-
fiﬁi
=1
34
N
n:
4
+
s
%
\_
2
Sk
ﬁ\

GE PP XL LT
e Fhe i T Bl Y
MEE P FE R € k- IR '
()AL AT i KRS 2 [ R 4
AL AFLEARETRS FEPASALRAZ R QRTE
HFRRE 25 5 () (o)A 2 RE 3%eid R L s A 4 4p
2 AR E G o 3 i o

%-

R =g =
ki
%
|
(&

-
1}3:
o,
fi
g
T
-+
o
1l
\—
i
O

22 BoA decision 7 November 2011 Case R 1148/2010-3
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TRADYCYJNE
michatki

g

I : TRADYCYJNE

michatki

PREAA G RHER (RSP LP B g~k BAGER
s R HWEECE TRZRY (e £ 2% 3-%)
7 1)

9.«
Ea
2
\-‘-\
=

‘\.

»

‘_.
ETINS
ik

OHIM =+ 2008 +# n;@ﬁf WP % 25 15 5 (1)38 (@) 2k 2 R > 1%
ESl R RER S SN RN mﬁ'éza‘w ESRRE S RS
Ax b v OHIM 354 B ¢ 2 :
R KRR F 25 0% %i(l):ﬁ(b);j%fig&g RS L2 BT E
BT o PR A e B AR 3R E R GITR
S0 AP argtAFE PHES S AL FHe RRTE G o
iﬁ AL z’fﬂfg%m%‘j& %o Fckicdh OHIM + 354 R ¢ k%%

AR A Ao w4z 7o N2 £ OHIM 1 374
ﬁgﬁ:". B R o 2 RN R R ARS v 3R R G
73»%;3;280

2 L7 # No R-138955, filing date: 16 February 1999, registration date: 28 May 2002
2 L7 & No R-138954, filing date: 16 February 1999, registration date: 28 May 2002
% RCD No 001019764-0001
%6 BOA decision 14 October 2009 Case R 1323/2008-3
27 CJEU Judgment 18 October 2012 C-101/11P and C-102/11P
28 General Court EU T-513/09
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. SN 29 PR 5130
R NI i s

Flgt o o Pi#%}f}d?ﬁ\‘r’&@?ﬁ%‘fi AT e E R S R R
Al % 25 0% % (1)78 (b) A% 2 5k & & 31

IOBRIM RPEF BRI
e E g L S R R & B R T i

'F"J‘«L"J@”r}%!ﬂ‘ﬁéi%gﬁi%“iw‘“%{?%’i‘l*i’ SRR A R R

R RS
BB R R RS M R R R R T
> B[P e

(=) B thens sy ieip
REE TR Y T ESQ)FEE)F R G T A - ¥
,,L
Al

FERER LY 0 ¢ g ()FIF S A SRR 20k (i)
EESUP- TS S VAR o ()= B &2 & § Bk o
m A ¢ b oat(e)zz (i) & (i)™ 2 A2 T # i (eSS INIES R S

29 CTM No 1312651
%0 RCD No 000426895-0002

¥ CTMRAIt 7al1(e) : i the ¢ 3 = 7IH=j2 - 4 (3 Chatia ) LR H R A PR
7oAk sl A iE R - BTk TR & ;‘%’b;# i, A B REL Y EA R
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% % ¢ e Philips v Remington = 7 g% 7
(r2 7 4L TPhilips 215 7 % > 4ot W) 27
Z)Ad o WEHE T 68 % (1) (e)# 2 (i) & (i) 2 4
FAEI T R g R T AR
ARG EEEREDR S UFERE

\\\\\\\\

Q ~

N

§ @
&2

B pehd LWL BRI IRE DT
U E 2§+ HE AL FLDFHRY U a rflendd w417 L iy
1 ¥ 2 B P
AR TP N &AWL e R W A S
I4sb]“}’#—*§é%’|§mé-'f§;i 2pd *ZERA N
st o 1T gk Do A ) 2 TS e E R AR G

4T

1~ # 50 as
“r3) T #oan $2A55%k (functional shapes) ;> & B 7 1R4RA % 7 iF
F()E () A2 (i) 2t 5 E Pl s fre Fendjk 0 B2 (BB
R ARy o
"0 it Philips 3 7 Ko iTE
gl pkz €& 54N
7 "LEGO # ~ % ;- % LEGO #
AP o R ik g Philips $1§
< iz > e B dFE OHIM
4 R € 2 3% ket LEGO #

2,
=4

7

N

b

ARPEIN PRl o PIE R € 2 N2 a‘% o H e BiRE
| ;gujgy‘rﬁtf’v;gzﬁ%g?g oA A R RS %\33 oo iR 1

EPIRE A B I M g N BT I S R B

%2 philips v Remington, C-299/99, stated : The immediate purpose in barring registration of merely
functional shapes or shapes which give substantial value to the goods is to prevent the exclusive and
permanent right which a trade mark confers from serving to extend the life of other rights which the
legislature has sought to make subject to limited periods. | refer, specifically, to the legislation on
industrial patents and designs.
% Boards of Appeal (Grand Board) Decision of 10 July 2006 R 856-2004 ‘Lego’
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m?nﬁWHﬂu%P-iﬁﬂ%4 W&’B%mmﬂ?’ﬁﬁ
LEGO A% EARE T T aAB@gp L {lap &> #BiF5
SRB RS BT IR PSSR B A RMEA S

B

2 BAR& W fE Ak
BE PR E T ER (l)iE(e)ﬁ*i‘L(iii)%Pﬁ;’ RAFHFERNE
(substantial value) en25 4% > % 18 B~ {8 55 H31p > ,T&;LL#E,&;;"T\*)Q 5+
fies T # R # i te (aesthetic function) e ;z*ﬁﬁ;a Pefst o a5k
FAS T2 2 E#20 T TPEFERE AT N AR
X o - LA R G B REERE S BERE ﬂﬁ%$%§%$iﬁ,
APERER SRR Aot BERF IR o R 0§ MR
WP AR FIE R r‘é‘-@u%’;gJ PEEo X 4
+

o
]
rﬂ

£
FEA G (@)L (i)F iR TEP Rl A L HEEEERL T
Eﬁj}\JL'ﬁ%i;ﬁi% Kz ZZ‘F’#QJJJ‘J' BoEIp 2 2 A
Ao g B ELE R BN PF B 2 Kb o
Ra o> R ITE TS B R e ‘j: LEN R I W g

G HL - &rﬁv{;ﬁi‘z“ 4648 2_ 3 BB <
( Loudspeaker ) z_ 3% 3 31992 #£32 § BiFir |
%%, *~a@¢%ﬁ(2m3ﬁ9n>¢%i@0HW| |
RCRE I Bk BASRET RERRE P RRANE T |
S L)AD) A T2 EEn ) 2B s SR /
i6 > OHIM 3% | ¢ Besale 3775k & ¥R § 4
dgrefin LBl B g R F RS 7S (D) T/
T (a2 B TS P EER G ELAR 0 0 <v§r’>

% ECJ, 14 September 2010, Case C-48/09P ‘Lego’ (para. 85)
¥ No MR199200868
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\ [

FAGER o B K ML E IS H 3 G ER A
P LR FERRER FF ) 2 TR E HRE (specific) 0 A &

kA R AT H B Bl A5 (Kind of pure, slender, timeless

\\\

sculpture) 2. & % » W3R ERERC R P HRELZ R E DB T AT R
2 zrp 3

e 5%
A& G EGT (2013&) = %7 s

L%

FEAA-A R H ke 1*%%‘?‘3}
TR NIEE - RN F A Lo
o (Dager i Ak s 2o g

i % ﬂm%mﬁéﬁﬂ% GE
R B R KT E L2
@,ﬁﬁﬂﬁéﬁ%%ﬁm%ﬁﬁﬁ
GEH AR D g A A SRR
R Al B (2N FHEEMT - B THRE FARME ) gkt
- AR A PR YET R WA TR Bk 2 pEp (R4 A
AAFE o RE AR E A REFNTH) QT ILRET HE &2
PRARE R B 2RES 0 A H e AR AR ()T
FEARGEEFRTES e AEWY | %k —rﬂﬁﬁb%‘*"’
A Roemn AT IR e B R B RS T 55 (L)
(@) 2 ()7 r 5 p & e TR PRER R B2k R

PERLP B iRm T e

-—\-

‘T

S ) WehE i g
BRI GAEN TR R 2 WP RTAMNY 8
(D)@ BT 2 A R R & (D)5 RS

% Case T-508/08
37 Case R1313/2012-1
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PRt L AR TGRS KR R A SR - AR
* | il ﬁ@@m 3

M2 PR BRI R ko {éﬂ&%ﬁiﬂﬁ ﬁ
AL 2R J@ﬂ”#”foﬁﬁilkﬁ“($
xﬁﬂ:%@jiﬂﬁ@%%i,@ﬁgﬁﬁa,?uzﬁﬁgﬁ
ﬁfﬁ@%iér’WT%P%?iP°

a:;iﬂﬁ Theophile Margellos 4 ) » 71 it 2. LEGO #f A 82 ¢ F] % B
ﬁﬁ%m¥7$%ﬂﬁﬂ®ﬂ~mmnaiérﬁﬁﬁ%kJmﬁ%ﬁ-
EHAREp > T REE R Y 8N Q) L LT BT

5=
At

hud

AN

2.2.3 EBISR

A& & L kg Kenneth L Wilton ##3#it 2 p % 2 &=t ¢
FONTA ST B en T ™ 5 8 B 2 R e B J1dI R 2 3

LW o

- CERPRERFENHARGA
(-) $RFEHHARH S
P E RN ERT R B AP 2

% Neil Wilkof & Shamnad Basheer (Eds.), Trademarks and Designs 2012. Oxford university press
% 9 % 1946 # et R TEARE R | 0 A7 4 L2 (Lanham Act)
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http://4.bp.blogspot.com/-E1SAZxi_oSw/VIW3slG2vYI/AAAAAAAA2Kw/mbaFDXzJ0jE/s1600/redb.jpg

o B e PHGHRIME A - LV FREIFER
(United States Patent and Trademark Office, = # "USPTO ) #-i& {7
RBEZLH FAM ARG Z ip TF S PRI R FEis T p #3009 4
FLHOFMFALNG LI AR WP GHEES > ux LT
PirnkZp A TG REAREES ST MEFEAG 2 PR
M2 ApsiEd F2 Whag ke

FRFIHRESY UL AP pAc &> 7Y Gt B> & Tt B
WELEE D mut R g e

(=) FREFEAIFIAM A
FRZEFFEGEFPZ S - PRITEJZ P > FPRH
L T2+ 2% 4] (Designpatent) ;o 2 Fx &M 44> T F
YA USPTO R MY 3518 %Y R ERAEF A BAR L #
é@ﬁ%?@%ﬁ°
FRE L Le p =t
#

2
{gﬂwﬁ'g’.”ﬁ %

(?JA-

8 14 & > HEid Ao
1

//EJ-I_ 22X D AR TR O

—;—E' f F‘PE-"\:-’L'%P%

4 £ 2 TREH T > Hp
Fafifacmafgsr o

S FRAFHRERT R R
(- ) L&AV
RESAFRZS B ERFRL28Y pREs a3

(word) & #(name) ~ {4 5(symbol) E%j-;%s(dewce)i Hem & ...

T 5 s (identify) #2 % %] (distinguish) 2 % &-(goods) » ™ % % 4
ﬁﬁxmwﬁﬁﬁ7k%oa
- AEAER A H
o

Pt

'kg # #x (Trade dress) & 7 &% PRAx
4o i@ Li7s #% (traditional trademark ) 14

m ) ¢ %5\ H =4 (packaging or dressing) B~ (%% > @
iR PR 2 A 52 PRF:2 ¢h g (appearance ) H 8 & 5 7 < (size) -~
254 (shape)~ gg¢ (colour)~ gg ¢ %= (colour combinations) ~ 4

0 Lanham Act 45 (15 U.S.C. 1127)
30



F (texture) ~ B]=; (graphics) = # I 4 & L= (sales techniques) %

Pt o d NEARPRER VLA R L2 MAAR AN T E L

B AR & AR ERFE T E L0k
TFEIRFREFENTE FEL I AR BEFAFL K2

R R E R U R Jﬁ B #Pu%f % (wsual image ) 2. &

B RAR 4o T L 2 RS

ik o

(w
He
b))

AARE RE IS 1716 MRl wE R v 24
& (an article of manufacture ) 2. i= ?i%?%@ (new) ~ & £] (original)
2 AR (ornamental) 2 K3 @Y KGRl o T 2 R E A
pES b’“r:ffqi;%‘é ’ #ﬁ *5 %> (embodied m) 2 * 3t (appliedto) 1
| portion) 2. AR M e L E W N § 4o KA H

2l 5 2 X 4 4L 2223 4 2 21
T AT B kianlart o K3

*I Two Pesos, Inc v Taco Cabana, Inc, 505 US 763,764 n 1 (1992)
“2 £ ® % 41% A A% MPEP 1502 Definition of a Design
31



FIG. 1 Z

o
"8b61 ‘b1 unp

Z6I'PS1 wQ

B in sl ¥t

——] [ ——
PATIENT NAME

Patent Date

Previous information

Last Appointmant....

Last Codes Bifled:

Last Procedure: ...

P Smioking Hls.

T e2004Googe

T %W i GUI T

R R

(-— ) -Q TRl ﬁi
FRY FAMC T UyRRE R E G 2 AR 0 A F
AR TR AL KR B - oL FACEEL & 4R L (decorative )

3 % g M (aesthetic) e i /é?’%?§ﬂﬁr%§éi)%!‘ﬁ T mFEEERE



Bz o Hutdgu2 Y ¥ £ g 4o# % (Packaging Trade Dress )
@ RF-H% (Service Mark Trade Dress) # # ic & 3 & % 38w |:
(Inherently distinctive ) @ 17 2~18 £ R F & % > B ¥ A FR 2
¥ ¥ % #x (Product Design Trade Dress) » ¥ 3% & it & {8 % 3
L4 (acquired distinctiveness ) 2. M > Gldodk IR L@t ML 2
#wP S TEREEIRAR ALY
A ERRFEOEEE AR GRFEN LA

¢ ATALE 2LAE A b 4ot (non-obvious) # & & o @ bk & 2

Ny

\\11
&
N\

=i

N

AAHEHITRLFE A TR L LERE R A Em e AR
LR

2w P Ay T OIT L SRR R IR B2 kgt R RR
*

FRPEDEES ST A& AT IRE
BN S NES LTS e
JRIFE 3 ¢ B FHRAL TiTi2 R

(confusing similarity ) |» # & 2| ¥7pF & Jf
%ﬁ?%@ﬁ%%%o—&ag’é”ﬁ
g YRR B R (D ¥

EX SR i RN A
XA e SRR (2% R Ak A

R 227 e 1 (non-functional ) 5 % (3)44 43
B B TR Ao dollz - BTk R

wz
\-Hh
Ny

A
-ﬂ\j.
¥ %‘?
¥
TR
o
et
%
-,
N
e
bl

BaRiRz R kg R R e
M ERKTE RN A& Rk r—ﬁkﬁ%’%«*‘%ﬁiﬁd
(ordinary observer test) | en2|#5= 58 o 22 T - ﬁ’“ﬁug‘j*ﬁ/?l A

8 Knitwares, Inc v Lollytogs, Ltd , 71 F 3d 996, 1009 (2nd Cir 1995).

“ Trademark Manual of Examining Procedure § 1212.05(a) and Trademark Manual of Examining

Procedure § 1212.06

> Neil Wilkof & Shamnad Basheer (Eds.), Trademarks and Designs, 2012. Oxford university press
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A R -
ZHEA SR PRI KT ENEE B IR -
—‘ﬁ :%%‘! Baple 23835 ’f#éi?&él.%’fdfgi’]ﬁ - m p 2008 & Egyptian
Goddess. Inc v Swisa, Inc %% (4 "5 2 4 % ) 5 ¥
- RBLEF R W o 0w g (priorart) g o v
I 2] ETE_F ';JEEE - MERE AN ASE G SO A
B XA sy A FERd A S BRI 2 J‘w'*:}iﬁﬁ‘*m#k‘ e AR 2
o MU E TR e 0k R IR $A R RS

M4 OpEF F (purchaser) & %71 4 > 2%7
2

FlzZ BN SR ZEA T e B 22 e - REY R
FEF WA LT B EF E R LTRSS N H
ATHEELG FRDR IR DPERF S HIUT LM HETH - H AT

&
= f
PEIARR LR R MR REA R LT 2R RS

=% Eﬁ]'r‘é’ ST BRI R R
i [—]’TJ '*\ )—L _g? ‘?ljl;;'i‘: ok ;%l[_’ %\’ g{g,\ %gy /Eﬂf; %j?:_ Aug. 3, 1937, n::::fv“ Des. 105,529
ke &Y %‘A)%/Lléq*mﬂ' HHkood Abzp 2t

LAESH LN L 14 & > e
i ¢

_S‘\% \m
\_.
_T—"
bt
o
\\
( \.
b

EE G BB ’%-A?‘%@F;”f%i
R HEEH L T @R ES L FE LK

¢ 543 F 3d 665, 678 (Fed Cir 2008).



o~ Py fhengt ',ﬁé
FRFHRERT R G M G R R g o 1T 2 Y
B

(=) B HRens i

T A EE F RN E 7 E S () () (i) T # i )
A FRFHRETFHY TR RS 2R AR EHTRER
TP % 7 l/';{—:%/;(l);‘:ﬁ(e)vr}\\(lll)m "BRABPEELEEREDK - F
RpErndae e TERP A 2502 HHkeuT :izh/w\i,}g

ARTRL TH AR, 2 TERB B ®wp o

1 ~ 5 1 #c (essentially functional features )

RERFEZF215@)520B)2 $14EQ) K2 AT F R A 1
FA LY REREF AL BE > PR G
o & &

[?
VP TR T Rk B g R g BT S A
ST ER TR 2 R R R
Lt H b TP EEN Ry (significant
nonreputation-related dlsadvantage) Blom s £ FET R iRl
Pz peno 5 WL ’?ﬂg%"}ml CRIEAEAE Ve |

2 ~ # R # ittt (Aesthetic functionality)

THTERA AN AR S TAEIRFRR Y MR G R
Wi R AR HFAMOREERGT R - B3 a2 R LfE o
% 1982 & Inre DC Comics % &) ¥ > B =R F 272 Fafiesd 7 USPTO 7
LA B ek HIEGH Y VAR g TER M S
A RREENED CHRIEFRF A IMET BEF Y P L

pra e P mam > RERF OTHEZ RS2 RP 0 kR 2

" Traffi x Devices, Inc, 532 US at 29. 15 USC. §§ 1052 (e) (5); 1064 (3).

8 532 US at 33.

% See In re DC Comics, Inc, 689 F 2d 1042 (CCPA 1982) (the Court of Customs and Patent Appeals

reversed the US Patent and Trademark Offi ce Trademark Trial and Appeal Board’s (TTAB) rejection
35



"E£ R % & (aestheticvalue), *tA 4 chE B F 7 iv B H @
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% Restatement (Th ird) of Unfair Competition § 17, Comment ¢, pp 175-176 (1993).

°1 35 F 3d 1527, 1533 (Fed Cir 1994).

%2 514 US 159, 170 (1995).
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% kd S #rE-5 < 8 Anselm Kamperman Sanders #c#% » 3
R AT 2 SR B

- R RTEL 2 LA
AEF - Pl AR HEREY 2 0T B oS P E R

Bz £ 701500 & > BRE AL R 9 S 2 U 0 Bl
R DT L R o Tam L RS 2 R 0 1624 &
d Edward Coke & 2 #13 1 04 %772 (Statute of Monopolies) » B £ 12
FAlG R R R RF RS LR EFIF R S
AP T o eB R E SRR RT3 EETR AR Y 0 5 Racd
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TogmeE s TR{E L R EIEAE  TEMAREY T ¥ 1568 > 100 & 12 7 8 -
P.66~P.71 °
’® % Edward Darcy Esquire v Thomas Allin of London Haberdasher (1599) 74 ER 1131.
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BB 4 s 314 (drawing power) » P 37 4 e SRS LR AL E
(s 4 Ao B oo % 2R3 B F M4 1] 33 (if the significance of its mark
is lessened) > AR 2 APt @ e R AR E i 4 gAY o
WA NP Z 6|2 A #hdin: 15 - BRF R REED 3R
FLHRA Y L R KRG ERE S8 ST L A 2F
LHEY > H 3o ea FEF A (Dilution)®E 4 JF % > 5 T AR
BHTOWMAPNF o FmE - B FHRETL TAR LR
daom g A S SR B TR 2 g7 ¥ I (creation and
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Zo EapiRabEpltl fsL Lo
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”® A. Kamperman Sanders, Clara B. Heath, “Landmark Intellectual Property Cases and their Legacy”,

2010, p.51~53.
8 Frank Schechter, “ The Rational Basis of Trademark Protection , Harvard Law Review, 1927.
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miﬁﬂ’g ﬂ#é%ii%ﬁﬁﬁﬁﬁﬁiéﬁ¥%%$%’“
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FOTZEEIN R AR ¢ E A o TR e R

CFERF LG
FRLZFHGF  BUAMEN A > e FHEL B
 Rolex vs. Roll-Ex
- Birkenstock vs. Brikeensotk

« Ecolab vs. Ecolabel

8 TRIPs % 16 #£ % 3 3F o
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# Case 6 U 85/13-Snickers and Bounty.
* % www.bardehle.com/uploads/files/IP_Report_2014_l.pdf » % 5% B # 2014.12.30 -
# Section 4 No 9 lit a.
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7 Lexmark Int'l, Inc. v. Static Control Components, Inc., 134 S. Ct. 1377, 1384(2014).
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® Diageo North America v. Intercontinental Brands (2010).
# Rohyn Rihanna Fenty v. Arcadia Group Brands (2013).
59



2.4.4 PER ABHRE

5 4 3 fr 5oz 2 % g Novartis Pharma AG A7 £ B4 A 30 2 5
A& i # Myrtha Hurtado Rivas > )2 IP 4] * B 4 & 41 572 T3k

S WBHERT HERA T AELAPFALLIE A Y
FAETARG LR - V“iﬁ?ﬁ%’ﬁﬁﬁﬁfiw{:
(?

A EAER O GAVYEER S ST %ﬁg—\ﬁﬁ !

G
[ 4
W
=4
‘H

7

* "k?"%‘lﬁ %*}g‘%?ﬁ*sh%\?’ ‘3‘—\:‘ N g_‘q;,i:u ﬁ{ﬁ; /\%%L-ﬁﬁ;?
c R BERHN AL P UBEP F R RN R Ek
-

5
(“
k:
Sk
3
-
\D

CANPRERES G 2T RS LF TR
e BN f?i%ﬁﬁ e

L2

OB SRR W R AR SRR LA BRI AR R B GE AR

-~

F‘9°—€.‘T_P'""4f%7‘ rEXELONJ—»ﬁng’ ’yu/ }%‘FF ““/ ,\ ]f‘i/%
SR 2 EEE > B FM’““\ "Rivastigmine | » »* 2007 & B 4>+ & %

e

& AR T H 2012 &5 16%2 7 b5 52013 4~ ¥ 2 3 19% o

—\\

A EANE o A

7 REA 2 ﬁ%iﬁ’%i@?%¥5ﬁi$&WﬂﬁﬂJ&%@
2 FEYUN O PERRE R Y LAY B T W

7P i TEXELON | RE#| 29 % @ * fik4c™ B ¢

% fBEE % 302012058952 557 45 > s p #p 2013.01.21 o o p 3L % 011293362 557 £ > ix
® p ¥ 2013.03.22 -

60



32013 & 30 B LR LR FELL
Rivastigmine 2. 3 & * REA] (4o Bl ) 7L L I AL REAI e K2 F
FLMERLFERSFREIORZFEITRBE I AR REL 2 F
P H 4R TEXELON |- Mg d P frz B &7 & &4 -

Grybak 2w it @ % B4R 0 Novartis Ef T F L2593 30 % > 1Y
£+ TEXELON | pbA & ey £ 4 forr L 3 m12 5335 - B 3 8
B T

& K p Novartis 2 gy et 5 FTEXELON ;| BE#|

— ]2 2z A 0
3l ‘}‘:‘.«‘)%»k‘l‘v ,‘,4@\-%-*17 %54 51%

30%

PH BB ISR EARE Y2 FD

BRBA ARM P H R TEXELON | 3 2 phA] > 338
R R R R R

61



Bk 2 2 Rivastigmine BEF| 3/ B A e Hp

Novartis % f; &« "EXELON | 7 %
0, 0,
lm~ /p}%‘FF w/;}w(%dz7 %54 8% 27%
4% 9%

AHEBE eGP RARRE L FE

ARG AR R Y R ART rEXELONJ R Y R
§J¥§'§:&a% —fir’“f:%z B }’g.m*); ik E L 2 /}J W ﬁ w2k pL A &
;‘t&%#%ﬁ({’ ﬁ%‘#}t%%%vﬁ‘mw‘f‘j\ﬁ }%' °

Wi b3 5B a8% AN FIRE®EE 2 o552 Novartis
BRGHAR L L AR 2P 0w § S B RETRm A4
(Preliminary injunction) « % - 5 w fepF &£ 4] 4 2 3£ > SH4L 3
B A RIRE AL c PRSP HRFINE BRI Fap 4%

B A R AR P o

it TEXELON | & &) > HEF 22 % RA F NGB 80 B
PERIB A X AN X BRI AR AR P kAT R
EREA D AT FRAAT A e KRG ERKT AR
bl FE R AR AL RAFRLER

TORERCERHARF R AL LA LN GH PEd ¥ 7)el)iE 2 7(L)e(ii)iE

152

2 oo Fon D BT R ()40 0 kG = a‘;] 3 1‘%*%*1‘#%\#9 T 2 2R Ak o BT 5 (i)
oV HARMME S AR EERENEEE LG 582 %W%‘r(aesthetlc quality) » 2%
%f@iﬁ%ﬁﬁ*%%fﬁlaﬂ’:“é&%kii?ﬁa T 0 R FRIL G I ERIR

LR A P & AT 2 Ak o



2.5 AR BS

38 kAL & 3 'S 4 48 (the right of privacy)~ = B ##(the right of
publicity) * 7 &2 < 3 &% » xf AR A L B4R T 977
b AR R AR N L AL R

PR e R A ek

St

B %Wam%i

2.5.1 AFAREARIZERE R A BERE

% p 46 RIAE 207 13~ & g Anne Lauber-Rénsberg 2 L & &4 d
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A-3% 3 "Leonardo da Vinci" tx < 1 iE A& e— M4 > A F W F REEEP 0 £
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werdesenat/28103 06.pdf » & {i§5F p #F 104.01.15 -
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% Clark v Associated Newspapers Ltd [1998] 1 WLR 1558.
% Wombles Ltd v Wombles Skips Ltd [1975] FSR 488, [1977] RPC 99. %
http://www.tierneyip.com/tierney-ip/image-rights-time-to-create-a-new-statutory-regime-and-right-i

n-ireland/ - & {0 p #7 104.01.13
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*7 Hearst Holdings Inc and others v AVELA Inc and others[2014]. ¥ %
http://jiplp.blogspot.tw/2014/04/boop-oop-doopprotection-for-cartoon.html » %
http://blogs.lexisnexis.co.uk/wipit/betty-boop-protecting-rights-in-a-contemporary-fashion-brand/ -
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0 yag (R :Guernsey)  EEREH 2 - o W E F AR RITE RS B ARaERE 2
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Licensing Litig.), 724 F.3d 1268 (9th Cir. Cal. 2013)% -~ 2 Brown v. Electronic Arts, Inc., 724 F. 3d
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When Trademarks Overlap with Other IP Rights Program

When

Trademarkm with OTHER IP RIGHTS

Munich, Germany « December 8-9

V¥ Monday, December 8, 2014

8:00 am—-5:30 pm

Registration and Information Desk Open

8:00 am-9:00 am

Continental Breakfast

9:00 am-9:35 am

Welcome

Etienne Sanz de Acedo, Chief Executive Officer, International Trademark Association
(United States)

Axel Nordemann, Program Co-Chair, Boehmert & Boehmert (Germany)

Neil Wilkof, Program Co-Chair, Dr. Eyal Bressler & Co. (Israel)

9:35 am-10:00 am
Keynote Address

Overlaid, Overlegislated and Overloaded: Trademarks in the Twenty-First Century

Professor Jeremy Phillips, best known as a Professorial Fellow in the Queen Mary
Intellectual Property Research Institute and founder of the IPKat blog, will set the stage for
this conference by describing how the lack of joined-up legislative policy and judicial
thinking has led to a patchwork of protection in which some badges of origin seem to be

protected several times over while others risk missing protection entirely.
Speaker:

Prof. Jeremy Phillips, Olswang LLP, London, and Queen Mary Intellectual Property

Research Institute (United Kingdom)
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10:00 am-1:25 pm
SESSION |
(Break 11:30 am-11:50 am)

Trademarks and Copyright Law

Distinguished speakers provide insight and valuable information about the interplay
between the protection given by trademarks to works of art (for example, logos,
characters such as Mickey Mouse or three-dimensional objects such as furniture). They
will also discuss the scope of protection of such trademarks and the influence of aesthetic

functionality or requirement of use as a trademark.

Speakers favoring the extension of protection through trademark registration despite
public domain under copyright law will also discuss important issues with speakers who

give more weight to the public domain, superseding trademark protection.

Other topics to be covered:
+ A view from the European Union
+ A view from Latin America
+ A view from the United States

+ Protection and enforcement strategies

Moderator:
Tara Aaron, Aaron | Sanders PLLC (United States)

Speakers:

Andrew P. Bridges, Fenwick & West LLP (United States)
Barbarita M. Guzman, Markven S.C. (Venezuela)
Maximilian Kinkeldey, Grinecker (Germany)

Axel Nordemann, Boehmert & Boehmert (Germany)
Ansgar Ohly, University of Munich (Germany)

Michael Ritscher, Meyerlustenberger Lachenal (Switzerland)

1:25 pm-2:30 pm
Networking Lunch

2:30 pm-5:40 pm
SESSION I
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(Break 4:00 pm —4:30 pm)

Trademarks and Designs

Find out about various schemes that can be used to protect designs, including the
following:

- Design patent protection (United States)

« Trade dress (United States)

« Community design rights (European Union)

« Other schemes (e.g., Hague Agreement Concerning the International Registration of
Industrial Designs, Asia-specific laws), focusing particularly on products and features that

may be protected by both design rights and trademarks/trade dress

Panelists will explore the following areas:

- The underlying frameworks of various types of rights and the rationale behind
choosing particular types of protection

+ Obtaining protection

« Limitations on protection and enforcement (including consideration of whether the
available actions and remedies are adequate)

+ Pros and cons of design protection versus trademark protection

+ Registered versus unregistered protection

Moderator:
Mark Owen, Taylor Wessing (United Kingdom)

Speakers:

Gregoire Bisson, World Intellectual Property Organization (WIPO) (Switzerland)
Anna Carboni, Redd Solicitors LLP (United Kingdom)

Daniel Greif, Siam Premier International (Thailand)

Annette Kur, Max Planck Institute for Intellectual Property, Competition and Tax Law
(Germany)

Theophile Margellos, Office for Harmonization in the Internal Market (Spain)

Valerie Sonnier, Louis Vuitton Malletier (France)

Kenneth L. Wilton, Seyfarth Shaw LLP (United States)

5:45 pm
Adjourn
6:00 pm=7:30 pm
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Welcome Reception

VWTuesday, December 9, 2014

8:00 am-8:30 am
Registration

8:00 am-8:30 am
Continental Breakfast
8:30 am-8:35 am

Overview of Day Two

Axel Nordemann, Boehmert & Boehmert (Germany)
Neil Wilkof, Dr. Eyal Bressler & Co. (Israel)

8:35 am—8:45 am

Related Rights Committee Update

Speaker:

Keri Johnston, Johnston Law (Canada)

8:45 am-10:30 am
SESSION Il

Trademarks and Geographical Indications

Experts in the field provide a global perspective on the interplay of trademarks and
geographical indications (Gls) and will discuss the following issues:

« What are Gls?

« How are they protectable in Europe?

- How does Gl protection overlap with trademark protection in Europe?

« Is this protection too wide?

« How does it compare with protection elsewhere?

« Is this protection enforceable in courts in European countries?

« What are some of the important decisions of the Court of Justice of the European

Union concerning the overlap of Gls and trademark protection?

These topics will be covered as well:
« The U.S. approach to Gls and trademarks
+ Gls as collective / certification marks
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- Attempts at the international level to negotiate a worldwide framework for Gl protection

- The U.S. approach compared with the European approach

« Gls and trademarks in India from a global brand perspective

« Gl protection in the European Union as collective marks and as protected
geographical indications, and in the United States as certification marks

- The Darjeeling case

Moderator:
Anna Carboni, Redd Solicitors (United Kingdom)

Speakers:

Irene Calboli, Marquette Law School and National University of Singapore (United States
and Singapore)

Peter Harvey, Harvey Siskind LLP (United States)

Julia Holden, Trevisan & Cuonzo Avvocati (Italy)

Latha R. Nair, K & S Partners (India)

10:30 am-11:00 am
Break

11:00 am-1:00 pm
SESSION IV

Trademarks and Unfair Competition Law

A comprehensive discussion will cover the following topics:
+ Registered versus unregistered trademarks
« Passing off and unfair competition
« Trademark protection
« Comparative advertising
- Keyword advertising
+ Product imitation and other forms of source and source-like confusion versus
trademark infringement
« Overlap paradigms—
- Does trademark infringement correspond to claims under unfair competition law? If
so, are there still separate legal claims?
- Does trademark law cover all potentially actionable uses of signs? If so, will unfair

competition law “fill in” the lacunae?
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« Trademark/unregistered marks/unfair competition overlaps: conceptual overview of
the common law and continental law approaches

« The view from Continental Europe

« The common law view

« The view from South America

Moderator:

Axel Nordemann, Boehmert & Boehmert (Germany)

Speakers:

Gordian N. Hasselblatt, CMS Hasche Sigle (Germany)

Myrtha Hurtado-Rivas, Novartis AG (Switzerland)

Anselm Kamperman Sanders, Maastricht University (Netherlands)
Neil Wilkof, Dr. Eyal Bressler & Co. (Israel)

1:00 pm-1:15 pm
Break
1:15 pm-2:00 pm

Special VIP Interviews—Trademarks and Patents

Interviewer:
Ronald Van Tuijl, JT International S.A. (Switzerland)

Special Guests:
Christoph Ernst, Ministerialdirigent, German Federal Ministry of Justice (Germany)
Mihaly Ficsor, Vice President for Legal Affairs, Hungarian Intellectual Property Office

(Hungary)

2:00 pm=3:00 pm

Lunch
3:00 pm-=5:30 pm
SESSION V

(Break 4:30 pm—4:45 pm)

Overlap Between Trademarks and the Right of Publicity
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This session will address the interplay between the right of privacy or publicity and
trademark rights, including implications for the use of trademarks in blogs and social
media networks.

Learn about the following:

« The differences and similarities between the rights afforded by publicity laws and the
rights afforded by trademarks—e.g., what each type of right protects, whether they are
property rights, whether the rights can be transferred?

- Source of trademark rights and right of publicity in the law

« How rights of publicity overlap with trademark rights

« How publicity rights are used to generate trademark rights

« How rights of publicity can invalidate trademark rights (United States versus other
jurisdictions on rights in a personal name as a trademark)

- Celebrity names registered as trademarks (e.g., BLUE IVY); when celebrities sell their
names, who owns the goodwill behind the name

- Protection of likenesses of fictional characters and the actors who play them

- Remedies for infringement

- Interplay between right of privacy or publicity and trademark rights

Moderator:
Kenneth L. Wilton, Seyfarth Shaw LLP (United States)

Speakers:

Tara Aaron, Aaron | Sanders PLLC (United States)

Alexander Ballasch, DFL Deutsche Fussball Liga GmbH (Germany)

Joseph J. Conklin, Coty, Inc. (United States)

Anne Lauber-Ronsberg, University of Dresden (Germany)

Mario Soerensen Garcia, Soerensen Garcia Advogados Associados (Brazil)
Mark Owen, Taylor Wessing (United Kingdom)

5:30 pm—6:00 pm
CLOSING SESSION

The Future of Trademarks
Speaker:

Antonio Campinos, Office for Harmonization in the Internal Market (OHIM) (Spain)

6:00 pm
Wrap Up, Adjournment
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