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FhIERS (automatic ) HFHF{r BE HL o0 PRECEES < HAL -

2 EHFEERD "B, ZHEER A 8 HNRHIRMERABERZ
MHRERRZOR - It 8 MBFREINMSIER - Bk HEgEERE NI A e &
ROEURAHBR AR - BIEEL HABSRIRNL - TR S HHEE BT RTIRR

3~ FHEEEACHIA " EASOREE 5 il AR I O B L SR PR R < A - 75
DAEETE ~ 158 ~ 85E ~ ESF IR FEE - DLEER TR - AAER
158 2 E o DIEEEEEHGAERS > BER A5 20 978 -

4~ FEFEH RS NGBS N ERERE " ERARY ) CHEEEGHESR
2o RS —HEERERbRETRIN - EATR It 2 fHR R 2 HH
ZBOREHR - BA% 2 FREE B E SR RECE18E - HATR Mt 2B &
KA & HOR AR -

() BN BB E - B aE & e EAESR 2 B » ACCC
TEVERCRBRETSRE 2R « T " BRI ) HIEAIEE SR 5 fR R
e HABCRZEMET - M4 TE R RE SR AIHIE - FEEEEIIERE
OB G F " ERGRE ) FIEZHE > UEUAREKNIERD (
hypothetical/anonymous ) J7=(H3 - & ACCC &8 RE HE A FTiett 2 &
RFFE T EASORE | HIS BNy > FIEEE AR ACCC REHE 73 - & ACCC
M4 THEEREE - HBIRU A ER - HFEEAR 28 RN EEN
BURFTER 2 24 - I 28 RAUH & BaiFH - ACCC SR HGEEE S M4n T 34
%é o

VANYIIEv e
1~ nEEARFEFE (Competition Act) FE(RITE R HEE R F HE1A]

HEYTIGEREE - TR ARBSRA BN &A% m N B & 2 A 2 R
BT R - B—HSBBELRENZE AR FR (Competition Bureau ) 537
ERFRIT R ZAHSEREE RFRIT REE - HFIIERESR RN F
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FInEARAFFIREZE | (the Public Prosecution Service of Canada, PPSC » £y
RIEE TG T HEE & S B R PR 1 2 e DR EMRRE ) S5 —HER
feiEg g 2 B - LIS — A S A S T BCR R bR ETE 2 B
I > BERENEEH T EGREEN ZEE - CEF —HFER
PPSC $EA tHRH A RFFREEHE - ILBLm ISR 3 e R as A -

2 ~ R SR (lmmunity Program ) S & A0FTE (Leniency Program ) =% H
PREEEUE N - BV GEBIIZE RS RS RS R TR 0E
BIMEARIU AT Ry -

3~ MIERAVHFERE » B Fa5E B R FRECR 2 T 0 B S 2 H
0 SRRk T B IRE ) ZHE (Immunity Marker) - & HIEEE TR
HRERIFIET " ERROREE L B ELOVHE 30 R R MHRBARR: - DIH A%
B RPRAETZAE - HErREHFE B R SRR BORZ A E TR
IIETZ HES » W MSHR LRSI 2 T EtE el | FE% (Leniency Marker)

 HOARRESHET | ERORE , ZBORBEIERRINET " BRI, EOH
1L

4~ TEHFEERSIRE P B e LUMBE T SR & A R R T E -
FELEI > HEE & /TS B2 (E A AHRH S 73 &L (hypothetical/anonymous ) -
EWPEREMNGET " ESORY ) BVRAER » R RS E VAR R
Feet e ELE AAGRE & &R WETT EAU AR AR AR -

5 NERRIREUBEINETY T BRI ) BYHEE TR > BIRLIOEEEE
TFGR R - BB AER G - i a AR RN ZE
AUE SRR - MIEREFEERBHFEE R Z &M o DURER SR
EH R 7 AR E R HEE sy PPSC - DA B A B 1G-S PR e e £ 2 DR TE -

6 » HENIERBF DN RRBREE R BORHFE(E A S BTt &
SMEARERG > BIFFEESE RS ERE] ) (waiver) B0
FRAER EIEEE AR o

(1) BHitE e

1~ SHMmthaary " EAS RS ) FIRE AR 2896/2010 555 - RIS
55 (FRELEE 6 RZMUE - HISEE R | B RY ) IS ©afstiE
ESE-RRET /T Z e ; bR B-REETh & 5 cfE
TR ER N AR T B 2 A58 - & SIC (Superintendence of
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Industry and Commerce ) 52/ 5 &SRB 3 BFZ1% > HiEERER
T R o RS B S PR HATL ©

 BHALLEE " G IRE ) U2 E O B R B T BAC s PSR

EFREE ST - SERHRmEL LAY B ORE ) S ZAIA - AR
TN RACZ FEEE (R © 2% 5L © 709 ¢ SH=Ar * 50% ;
VUL 30%) - REEHFEFTRIEZ BEEREEIRER - HEBHIIHY
FOR &g -

() Z=rhEk:
1 BPEEIHIEEE SRR A S (COFECE) 3 BE iR iig L FEHS

B 15 DA B R BB R SR AT — (AR 1S - S — L HEF B A H R RBUR
- FER B R IRETE ZAE - B FHENN S REBORZ %t 1518
TRIRRES 5096 511 Z RIE

SRR TERSIRE ) HIE(RIE 2007 FAREEN TEABERT o T B IRE

HIEABIY COFECE JE133EARFFMIT R AR H Bl - HugA+
Fr2iE > BN AR BOREE REEE e R s A EE - B
FIF T RS ORES ) AR OR B HAE RS BOR T 2 EARIRAL - 55K
{EAAAIA T EABORE ) AR Or R BB IR AL - 15 ACIBHEEE T
BRI -

+ COFECE #1 " Et& IR | HaE Lot il & ZUARIAEIA SO E - IR

HEEE R e HEs T BERRY ) PRt 2 B E B s i
g B LUEZE L 7E (case by case) o FykEfa [ #i K > COFECE L5 ] E A&
MR TR EEHI] | (Leniency Program Guide) -

CAEFFEEGEORRFL R Y P BRI ) ZEF WS ER

% » COFECE EAHEREIGETERL s /AR HATER 2 &gt
Iz & AR SIS RE L b i A B R 8 A R R TT R A - WIS
MERIF SRS - R PR BOR T BEE R PRET SR Z IE

(+—) HEEARE ML F S SR EREBOR T B R Z R -
LA AT 2 e - EREHIRE IR Ky T OREUEE B R A IS
G ARG BLH A A T E R R R 2 A7, A RRESR L

IR TR ST Ry B AR MRS SR PR ETSR E A o 55 20 R E A G HHY

HER R PR EUBEESISR B 2 B BERD FREZ B RERIFEEEIN ET IR -
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HIRELEH B ANl iR AR I 2 5eat - ARG ST hEAREE
o EEREARECR a5 A 2 B B A BLith B A B TR R T A R AR
RN AEEITEBEARIEREES 20 (REE - hAGHHEE
A#FFEZFH (2R ICN EREEHSERA) - MEREEN - TREVEBEETS
HEE A THATEE . T3 ERAEREEFINELUHRER - |
= BAEBIEEERE T Ara R N ER SRS - SRR S Y ICN B OECD
2 2012 FEIEPVAEFETIHEH&E L T BIEEFENE ) (EEEEEE
e ~ IR T - BIE - BERHESHEF)ENANE - KSEIAFHENN
RS - e a R E B T REIESIERE , WAEEA(model law) -
ERIHEFROR SR (HERE g PR SEEST 2 T B E , NE T
PR B RSB ATE (R FTRETE  (HREEITZR - BE— 8000 R YN SOREE St
BAMIBVA AL ARSI - JESE RagiH - HARIZOR T#A ) JEE AN - DL
HFES B AE 2 BE - DLHAT S 2 hE " A ) nsEneesl - i BRI —
AR A M R iRy OECD SUAFRYRTREMEA K  SLfl % Al Skl 3-5 (B (K
HITE R > BB 10 o FRSHSEFEFAE B i E R SRS -
= BT RS AR 2012 TR TR ERE S E 2 B, (Report on the
Council on Implementation of the 2012 Recommendation on Fight Bid-Rigging): 4<:%
RE E B R B I AR g S T 2012 TN TR ERE RS E 2 A R &
1B -
(—) BAFHREGZE AL TR EA X O AN PR 5% B Gz S E N E
TRgE 2 &8h
(&) B EEGREETERIBIE - $e7is 3+ 5t b E LA 2 486 -
(=) EMmbbon: % B 2013 F OB 7eaH T T FTRERSEE | (ALCO)ALS -
DUEERICHA 7% i 5 HA -
(PU) fnEERsse 5t FE TR BB R TERE S5 T sk - JEEFTEREAE -
(71) AR a BB BRI EE T B RER - ACCC ot ~ 5 Ko S A B
HE B R BU BRI R B A R 1T E B PR ATTE
() BN 2 B GG BB PRI R AL 2 & F - JLE0A 48 (- RFF 2
7 M ERE AR Ll 2 10 (B350 &l -
Vg~ HoAt S
(—) CECD % &Z B g AT AT LIE/NH ,(Working Party on Responsible
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Business Conduct, WPRBS):iiH {36 3 Ry AHAZ MR ~ 1% ~ Sl Z 2
> MTEER G S E SR T 217 R > SR FAAFTEZE - WPRBS ({FEEH
@2 e AN LA AR B LE N AR AT HE (SR A B3se 2 AR L 802 2%
B RA I — R R ARE - EEREFR > WRERGTEF TR -
WA EEVSEIE T - ERAPH A ARG > METAE R
BT rabosiE - SMae®)  BNFRoR > A SFREm R 2T T
NSRS EGEEER > TREAE RS IR R FAZ A - LRSI E e R
WPRBS & » DADRTE & A AT HE T3 T o
(Z) ARG amaE: £ EAT WP3 B 6 A Riatam | s Z BIR-RR A

(International Cartel with Intermediate Goods) -
- "HREREY g5

12 H 17 H & 18 H #1732 2= (Competition Commission, CC)&r » H1EJ% Dr.
Frédéric Jenny F-FF > FEmEEIEA T
—~ 12 H 17 H:
(—) BREZEGNE N FEFE P B GIRGIET 2015 FREGME M TZES
FRE h%%ﬁ%ﬁﬁ@ B R BN ~ EEFI ~ Ik ~ VAR ~ T8EY ~ HA - B
HiL ~ B R BRER ~ ERE5E Dr. Frédéric Jenny &1{E: -
() & LAEIT4H T8 S PR AH 8% b i A e s
1~ WP2 FJ# Alberto Heimler 45 12 H 15 Her B TE M 45 Em
2 ~ WP3 T & William Baer ¥4 12 H 16 He s 51E M 455 -
3 ~ ICN 7l A= K5 545 fF = John Pecman #5: (1)ICN jK58i OECD FiEpa 2
TR EAR A > DI HYEE T AR BB B 0y 5 WA (B4R AR < faf A -
(2)ICN 5 F T/ MR 2014 48 10 A 1-3 FEESEEIL SR ES RIS
& A 150 A0 - B TIE/ AR 11 A 6-7 HAEIE H P8R E st
SFE > SAABE R 60 A« G54 TAR/NARS 12 A 1-2 REENREH (B EERFT
SIAEIREEE 150 A - P m&EACEERE F3 2 -Rrrrba 45 R A
i o (3)ICN JKifE 2015 4 H 28 H#E 5 H 1 HAEEMNERLERE 14 jaf g -
iR PR R - (4) 2016 55 15 J& ICN G TEE R II 2T
4~ BrE Y 5ot E e (UNCTAD) 4 A Frangois Souty 3£ :UNCTAD 7~
2014 7 F 8 H#E 10 HEH N TP A B R Gk - L Eafia Fam N B
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B BURENHEE 24 ~ R E R IR AR SE » B A 2 E TR

i RS A R bR TR e 2 T HSF -

IEYE 32

(=) BPHEE:
1 ~ OECD# & Z B T fEMenfred Schekulindi 575 B 2015 F2 20 &k

P T

iy T RErEBRZEHE | (Policy Framework for Investment)figi p B EE 2 » 35
GERMER - LIRS (ROECDER (& BUF U m e Al TR LA
AR 2 FeE R DIRG (1865 » HA A SRS S BORAE N F100HEBCR -
FhFESTRLUEHREER  DETREEANEA -

- FRE R R ECR B I RS E | (Competition Policy and Infrastructure

Investment) « 3 T B SRR SR BIAAIIRIRE - Aok L
Wl & B R A N E 2 (FD) - FDIBAT SR - R Tk Tt
BRI T R B -

(V) B BORF e ARG A EIE R EEANRY 26 (EEIZ¢HEC 2013 s
BORF > & PG R - A ~ SHTRZRIN ~ RV FEIZETT IR

& e

(1) ARG mad:CC B 6 H & et amisi 7+ 1 17 (Competitive Neutrality)z#iH -
AEERT T B S TG R T R B A4S ) (Bl &k (Roundtable on Oligopoly:
Competitive Behaviour and Collusion on Oligopoly Markets) -

(7N) " BEEREBEAERS E | IS (Hearing Discussion on Intellectual Property

and Standard Setting):

1~

T E et AR B B 7 R (O L TR Bt 7 A A (% S TR
Bl —J71H > (EEERIE @RS - W7F 28 BT A B A R —
o AUATREAEASERE T2 48 R SR F il (patent hold-up) ~ SR 52 (patent
ambush)Z=AE T » (AL HEE B AR I E 1R F AVIEAME « 55— 71 - (R
filER  HEMEEAFI T AFEHE R, (Fair, Reasonable and
Non-Discriminatory, FRAND){FRFE R 13AE 2 #6755 » FLER o7 BRI DUSEAE Il E 4H
4% (Standard Setting Organization, SSO) > £/ Z 1 FE REFS N DARE (R - BN E
PR ~ RER N A B . FRAND S i Bl G A 55 R 2]
2 2 FIRAS - TMER o T AR TUTH A B2 2 afam F » BAE

BRI A M LSR5 ~ FRAND ~ 2B/ > DUSCH e AT ] DA A R 57
TR -
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2~ PbE PR SRR TR - LA

(1) BEAEEHEEARE KO8t T+ 155 Z i (%« AESARED A - A HIVAER
(ERE o Ry ad - (H BRI (A DLBERR Mt N el 2 B - — & Z HiY
DAEARE S SRS ITE - B AR R e i (EEE
RO R T 2 &8 0 WA A fE B2 B IR G B S e s E8 5%
BEERCR - ISR EEEAHE -

(2) #t¥ H puRe ] Fali I E S - WS e B S E By
YA H—{4H &% (complementary innovation) » 7RE[T35 ¥
[E1 2 B 38— B oA an P s Z 450l » IR IEE R S ((EAT D5 B la U7 RE 58 Y
Fenn > MEISRAC O 2 G2 > W 5 IS Rl 52 HE <2 448 (royalty stacking)
IS o A—HME: B B FEFCIFEE (cumulative innovation) > JRE[EZ4E R
WS RAE TR A RATK Y 2 ERr R E T o B BRI - AL T - SORE
S—ERH R ERIH ~ FINERMER - 2 A WNEY -

Q) FEAERIERERE T - BEAREARS2EE  BEEE LR ET
HERAR - ERMIEERE B REIET S IETw ~ fRHEEE
REGEREN - R A ERE R - HILA e &R RHESIEHER
R (55— TR - BREIE AL S &R S BRI E SR E - WmEE
HHRIEWY > i EEAYE R (e iR s AR -

(4) (BRI BB = 12 48 {77, & (European  Telecommunication Standards Institute
SEPs, ETSI).ZiE % » FEAERRSE R (SEPS)EE % FE indsi iy _E—T1fiIERsSE
PR IR ke e A 2 BS ~ g5 - THE - DUHTS
Ry ~ B4 ~ (ERBUER - FEFEE RIaThRE URARLERE E i Z
Feite/KAE » AN ETZ BRIERAZRE - 280 » HATNEWIEETR » B3E
BRI RN EFIR TRy SEPs » BEIRZ A 2 N E — BN E
HEHIRHEZ s E A ZIheE - 28I > ME e 2 Hrds LIRS SEPs
EFERZE LT EERZ R B EWRGT - IAh - R - &
FIRE N =] SSO $eHEEBH DIES: SEPs 2 &4 - M HAZFF 2 BFEDU
by zE 1Y FRAND FZRESERS - AIVAR % SSP VA B EEREBURIE -

(5) 1Z4e > B E EATT 5 7 8 2 Bl {51 SEPs HYE #2 DA K SSO £ 1% 2 S Eild)
tAE - Bl AR LSFE B 5 T /AT - 2007 2 2008 F[H]
INE TR EIR L - i 2010 T —( ERe sk & 48 o frimat s
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R BEAERER » R AEER BN (A EEE: 2
HEMARHE - 280 - BB L BURHE g KEBUVERITAE SEPs
ERE RTS8 ZEY R E 5 Z & & (USFTC) 574
(USDOJ)FIIEE £y » AIEREEAERE R » AR 5 Flr g IR T IS
RAHE A - [ SEPs REA] A (S a] AR IECHAT - o EbERE AR - SEPs 1
FI A fiE i 5B E s fir (dominance) » BB R1 577 A1 Y B 2 S AH R -

3 ~ WIPO {7 Giovanni Napolitano Ji:4E 1 TRAHER - BELL:

(1) HEMEESEAERIH Z BAY » JRRISEE ey - B R MAE
e AHET TR AR B AR RTE Y © M - EEEE
MR an R Py — S0 - R R - I RE M S R (UMY S ek
AR - IRYEE R R i s R #ae st < 22/ - ¥ A E
B3R AERIE 2 B o VRS EE AT - B BN E R R EEIT R
FIHIRELE - DL 4 S 3 — (Hlifi =) -

(2) 5@ MAZAE (mandatory standards)Ei F FE4:AZ24E (voluntary standards) &5
TGRS - (EsRmI AR T - FEE A A B i SEPs » ml#&5|
[eH SR it 2 S (Essential Facility Doctrine)figik » {HUNSE HFRMATRAE
R il 5w b7 B8 P At R o AT REME » SR A Ty T H S [ BHSEES EH 3 DA
HlitiiZ SEPs - A ReR - (HIERIYA H2EM - SIMEHA FHREEH|
FENTE AR ~ ELAERIA T T (unenforceable) Z mIRE - RLA1 - HIREE
7~ FRAND {2 e H AT ETERA S - WIPO SRS RsfA ) -
& EA A RE BT e T o -

4 ~ P& EE (=N 2 (International Telecommunication Union, ITU)Antoine Dore 4t

Aoy EREAERHR B RS - B LA

(D) ITU By— SRR ZBSBURT4HSS - HRTA 193 [H& 2= i 700 E
ERREsHS 2 BLH T - REAZOINERE IR E T EEE 2 HE - oy
1TU HEMERECR » 1TU BV ERBRZ HVE R MR D
BRI A AR 2 BRI - (R A ERE A 2N E IR B {EH

(2) ITU EHEMEREPCR EFLIERE R A A EREE - AR TEiEHIE 22
B\ JES A FTRER Ry SEPs FYERFECEHR AR » 8B AT 8 F
5 SEPs fEH NI —HHEY] » ForHEFALL RAND ip R 2 %
FEMRRR - BIPTA a2 2 N R PR -
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(3) ITU JRERIEEEMEE v AR H AN ZE » B > MEME AT - £
REHE Z SE R A RE E I ARBI R BB A1) > AT DL HE 22 Bl i i
REZ A 5 535 - PEEAEYN AT RE /e A= (o0 1 3 e DA A 22 AW - LT
AR WA 7H 4 4 5 T B2 AR HY IR S o - BRI AR 85 2 28R (lock-in
effect) - 5551 » —IRREAE R gEIN Ry e o FH BN ] TR B SR
BAERET)  BaEmaE R A - o] e G R e A 21 H & ek
UDRFATHEN) - MENEERSNEE - LEDE—H5E -

5 ~ Charles River Associates .7 {72 Anne Layne-Farrar /|NgH 5k B F | B R 1 4

HER T Z TR R 0 BE DL

(1) FEHE—EE A AFIRYERS R » A REEE ZRA(
LA SHERUR) » DURCER I SHE SRR 21T Ry = LAEARE -
TR ERVAERR T AR 2 RS2 - AL ZREGTERE
PRMEEI - PBEREL " FBATEELE | (ex ante approach) - JREIDUEAER]E B
R SERT T E SR e AEAE Z IR - HEr SEPs HEA ALIFE I
HAR s TPFTRE R A - 1SN - B LEel - HUSEERI< 2]
AE MRF I EE BRI S 2 e

(2) FEFEF | HEBITHE - BB LEUEAME AR 25 - TRR1 > BIEBERHZRE
HEE 2 AT REMEAN AE FRAND iR 2 2 AZR » Il H RS RAER)
NFTEORIEEELREMFIFTA SEPs A A S L AeHb A iR 2
RS2 5 40 Microsoft v. Motolora 57 In re Innovatio fiZE - {HAH¥MHE > TR
FEBEEOR FrRAEN SR —T7 » DVAMEE (8 A B
2R MM EHEERRFA IS 5 140 Ericsson v. D-Link(ARZE L ER T FL
it R B 5 B A T HERY) -

() HINER SR 2 R4 A LR TG E A R B 2 TS - 5
[F] SEPs $#E4E K ¥ ant VR BREE A [FI - BIE i ER TR - e -
HAEN 5 IR [EY SEPs - ERAEAEET K 10 73 - {HELH L SEPL HJR
& 5 73 ~ SEP2 HIGRE 2 57 » 1fii SEP3 %] SEPS HERE s 1 77 » M2
AR > A5 SEPL Z RERI AHESFEE K FRAND RERIE: - I TIRAEF]BE
Fy 5 B » TABEAIER T RRER AR R LL R E R FIFTA SEPs
ENMAS L 2R TT5 SR SPES REF ARFEEK 5*5=25 Bfir
RS > KINFTA SEPs ¥R 2 (B{H(10) - INILHREE R AR5
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HEB 2 IR G2 - MO HTR SEPL HER A FTas K Z HEA <  (HAEAZE B > SEPL
FERIAFTaa KAVRER = B B ERUERY < AHEOHt - 40 SEPS fig
A AER TR K FRAND FERpall: E 5RAER S8 R 2 B AT RLZ 1%

Go T SEPs HEF AFTERHVRER] & 2 N4 A E T SEPs B4 2
HIRL e AT feat - (EIERF SEPS ZREN A JRF 2 A e H E RS 2 HEA 5

i > B EER] SEP BFERVERIE TR LEREETERY -

(4) HHER EAT2 A BAFTH S B AY IS B AT SR HIEY
HRareEk RN SRR A 2 - EE AN RE
TREFLIE AR NFE - 281 - DARER B fesl - A RAEARLERHRR A5
REREE BT —TRAERE AR R - e & G A A48 i 2 an (H AR Bl
B8~ ESRATIRIUSE ~ FAFAE BT 5 A SERELL E R AR R
RHE AT - (B2 H Al SR SR A IR 52 - [
HIFHIEIRER e B~ R B PR EE IR A 22 R - A RE N Ry T it
I ERRER 3 A e - B AN A B S e AR 2 HATREAF -
FH B S {F A 00 3 AR LA - LR FARE Z BAT A8 L E5RAEA
AT Ry AIHIR S - HAUE Ry - HATZ RIS - TiSHIE Ak
SR I B P < B B

6 EEFHGARM LAREFRER - ZEINERFR > HFEHEEEZ

DB HER R IRAE T (e R - (E38e A T E TR B A A A

B JRENENECRTE B FRAND K - BIR JeRiFTHe R e SR i

e B EER L VEER % - HFROoRIERAL > SA LB

B EER SR G RN FHENA AR > MEEEREE FRAND ZK5ERE

G E - B ARRAE S H e A B G 2B E A E R

B

7~ 2R EFEBEE ARG FRAND #2HE2 TREFORE R, - el ITU &R
W ITU B EMERBORZ(EL - BELL:
(1) ITU GER(EAE)SEPs A A e FE H B 2 F1E - WAGHERILL FRAND
AR © AR SRR EE B A GBI K - ERERE
I > ¥ R b EE M R R N E AR - /RIS EE © i L e
EBEF R HEEREENAE S EREREHRIEERTT RS - 5
SNEFE R A RSB T A - BRI e SE B aREE
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% FEF BN ZEER I ENIfEEE -

(2) 2012 A ITU 2 B2 ImbHET S i B B A REEOR 2 W » (R HET
LB/ NH TS SEPs BEA 2 & &S EEHI S - FRAND 2R
AP EHEZ FAEREE ~ (TaE A B TR A7 - EH AT

() AR BAR A AP E < s - AR AR E S B BRI AR 2
HFEGIERERTES AT MR ANE R - AE o2 ETRIE
st AHE  JRE SEPs FEF A (AL FEEE I M A A TRIE 2 A EIfF
B o (HAI R AR RL L5 ) v BE 2 AR SRS - B i ARV
SECRIECE A [E] (5 A Z AR AN [A]) Bt AN Ry /N2 - T
“F G ~ Bh TSR E AR NG HAY

8 -~ EFIRFEF R » FTC K DOJ %> SEPs #EF ATT{EAEFFHRARTRE - & #Eh
AR R (advisory opinions) ~ BiEhFEE ~ FE(EZAGTEFEIE A DA
EIEZ R Z SRR R - DURBEEERE = (policy statement) 5 2 4
BT o REFRAFME FRAND T IFR7K AT e e HE A U 5 2 FEA]
3 FEHREEIE DL > SEPs HEA A TS 25 < sl 5 5 5 Z2 & & (International
Trade Commission, ITC)Z #kFRr< - IRFERA R AHAZE ZIF I - FEIR
FFIR > Fit Ericsson v. D-Link 7 F3848 FEFEE "85 (% » SEEIFS A
&7 AFE(Court of Appeals for the Federal Circuit)gz4% 1l K7€ FRAND %7
FER LR BT - AP A BIFE I 2 FemoRF Ty » EEa 4 o
el sth 77 AR R 2 fE R T E 7y - EEEE AR BT R -
FRAND 21 2 sVt - MEAE AL 5% BRI RERfla FiThd 25~ (H {E (incremental
value) - AN 4RSS 2 (H{E > 2% SEPs [N ABERTHE T2
HE -

9~ BUAAFRAIFR - HEFY FRAND #HESILR Y FHEN > EY BEVA
Begssi g » MENS S BBUAR 2R - RN TEEE - AL H
JNae sy FRAND P21 < fELL SEPs K5 7 (B{E Ry kb - {H IS (EARE(E R EEST
F5 DM RO Bkt 2 TR A B - MBI Z P2 B siCHA SSO ¥
AR Z RAERHERA BN EE LU SR - 18— SEPs Z HRMIIREES T
i - DB G 2 15K - Bl GiEE FRAND #ZERLLRIAE
B feth > TR A A AE T 8 (excessive price) A T B DAE & -
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10 -

11~

12 -

13~

ENERRMERAEINE - HIEH AR AERE1T A2 580 - SAER
RS Kol & 2 BIIMERRR > T IR EEE 1B » (E02 - A RR R F (B34
iz 2 AHRBEF E B E] SEPs REME . B 548 ES - (hAMHE 5 > FSEAL
M GIEINE IR - BN HATE R & A FRAND RESTS 2 HEFA -
HEEIE 5 FZ 52 (Competition Commission of India, CCI)zYE iR E- A
7 R T R FRAND 7RKG: 2 2261 {H B AT B M ARHEE -

HARFTIEH - &5 FRAND IR 2 A NI ZREBE - s
IBH AR G ZE G OFTORREEN » (R FANVEHE b > "TREEHi
RFESRIHE © Nl - HERNCIEERZES] > JRED - i eaEpil 2 EEaEz
PE A FTRNEH - H¥7Y FRAND #2482 200 » BRTEA 2014 425 A H
R = S A (KUY A 2E /= 58 BT > Intellectual Property High Court)
£ Samsung v. Apple —ZEHHFT{iiE 2 IR o TR AR BRI E i ra i
ML BEE S (Arple GETURH ST EAR  RIESIRE) Ak
Samsung &5 KELHISRERERE A > N IEREF  (HEA AT 55K &7 FRAND
R 2 e > DUERIBERIE - EILE Sy - APt st BP R g
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UPDATE BY ISRAEL

MANUAL ON THE EX-POST EVALUATION OF

COMPETITION AGENCIES’ ENFORCEMENT DECISIONS

For discussion:

-- Note by the Secretariat DAF/COMP/WP2(2014)14/REV1

EXTENSION OF THE EX-POST EVALUATION WORKSTREAM

For discussion:

-- Note by the Secretariat DAF/COMP/WP2(2014)16

HEARING ON THE USE OF TENDERS AND AUCTIONS

For reference:

-- Issues note by the Secretariat DAF/COMP/WP2(2014)15

FUTURE TOPICS AND OTHER BUSINESS

ANNOTATIONS

PROPOSED TIMETABLE

10h00 — 1015 Items I - 11

10h15 - 11h00 Item 111 (Competition Assessment ToolKkit)

11h00 — 12h10 Item IV (Structural Separation)

12h10 - 12h20 Item V (Market Studies in six Latin American countries)
12h20 — 12h30 Item VI (Update by Israel)

12h30 - 14h30 LUNCH

14h30 — 15h45 Item VII (Manual on Ex-post Evaluation)

15h45 — 16h00 Item VIII (Ex-post Evaluation workstream)
16h00 — 17h45 Item IX (Hearing on Tenders and Auctions)
17h45 —18h00 Item X (Future Topics and Other Business)
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Item 111

Assessing the competitive impact of different types of government policies can yield substantial benefits,
whether for businesses -- by increasing the purchasing, production, marketing and sales options - or for
consumers -- by enhancing choice, lowering prices, and/or raising quality. The Competition Assessment
Toolkit provides methods and techniques for determining the likely impact on competition of various types of
policies, such as permits, price regulations, advertising restrictions and many others.

The Secretariat will present the final version of the Operational Manual (Volume 3) of the Competition
Assessment Toolkit. The purpose of the volume is to provide an accessible explanation, from a very practical
perspective, of how to review regulations for their competitive effects. In order to reduce duplication between
Volumes 1 and 2, on the one hand, and VVolume 3, on the other, changes have also been made to the first two
volumes. These changes also include updates to reflect new developments and an expansion of the topic on
the benefits of competition, in particular with respect to productivity. The three volumes will be circulated in
advance. Some delegations will report on their experience in performing competition assessments.

Item IV

In 2011, the experience of countries with structural separation was reviewed and the Structural
Separation Recommendation amended. Four years have elapsed and a new review is called for by the
Recommendation. The discussion will consider whether the focus of the review should remain on traditional
sectors, such as gas, electricity, telecoms and railways, or whether to consider the extent to which structural
separation may be appropriate also in other sectors, such water, postal services, buses and ports. This session
will benefit from the presence of Prof. Martin Cave (Imperial College, UK).

Some delegations will discuss their experience in some sectors, which have not been covered by
previous reviews.

Iltem V

The Secretariat will provide a brief update on a project launched in June 2014. This project will take
stock of the experience with market studies of six Latin American countries (Chile, Colombia, Mexico, Peru,
Costa Rica and Panama) and contrast it against the best practices of some of the most experienced
jurisdictions. It will lead to: (i) an OECD report with policy recommendations on how to improve the legal
and institutional framework in the reviewed countries, as well as general and high-level guidance on how best
to structure and run market studies that these countries can refer to; and (ii) a two-day regional conference to
present the findings of the project, raise awareness among senior government officials, and provide
training/capacity building for competition officials.

Item VI

Israel will present the Law for the Promotion of Competition and Reduction of Economic Concentration,
which was approved by the Israeli Parliament in December 2013. This law, inter alia, provides that
government agencies are required to consult with the Director General of the Israeli Antitrust Authority with
regard to the competitive effects of privatisations, the granting of licenses, and other forms of allocation of
rights on government's assets to private entities. This law also establishes a committee for minimisation of
centralisation, tasked with considering the impact on market competition in the allocation of contractual rights
and in privatisation procedures, which is chaired by the Director General. Government agencies are required
to consult with this committee.
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Item VII

The Manual on the ex-post assessment of competition authorities’ enforcement decisions will provide
guidance on what authorities need to consider if they decide to perform this kind of assessments and will offer
a wealth of detailed examples and references (both academic papers and studies conducted by CAs). Its aim is
to be a useful reference document for economists in competition agencies that are tasked with performing
ex-post assessments. A draft of the Manual will be discussed. This document will be circulated in advance of
the meeting. Two experts, Prof. Damien Neven (University of Geneva, Switzerland) and Prof. Amelia
Fletcher (University of East Anglia, UK) will provide their views and comments on the Manual.

Item VIII

In February 2014 there was a brief discussion in the Bureau, and subsequently in the Competition
Committee, on the possible extension of the strategic theme on the Evaluation of Competition Policy to allow
the Secretariat. This discussion was spurred by proposals from three delegations, which suggested that the
Secretariat could perform the ex-post evaluation of a number of enforcement decisions from different
competition agencies.

In June 2014, the Secretariat proposed to the Committee a range of possible options for bringing forward
this project, with an indication of the resources needed to complete them and the risks involved. The
Committee asked the Secretariat to further explore these options with the delegates to understand which one
could be successfully completed.

The Secretariat will present the outcome of this exercise and will make a concrete proposal on how to
bring the work on ex-post evaluation to completion.

Item IX

Tenders are often proposed to guarantee the efficient allocation of the rights to be the monopoly provider of
a service or the monopoly user of a resource. However, the mere use of tenders does not ensure an efficient
allocation of the rights, and their design and implementation play a major role in determining the outcome. A
hearing will discuss the use that has so far been made of tenders and the results that have been achieved and will
consider which features best ensure an efficient outcome providing the winners of the rights with the appropriate
incentives to provide high quality services cost-efficient services and to invest and to maintain the assets.

Two experts, Prof Peter Cramton (University of Maryland, US) and Prof Marco Ponti (Polytechnic
University of Milan, Italy), will give presentations on this topic, and an issue paper prepared by the
Secretariat will support the discussion.

Iltem X

The Working Party will have an extensive discussion on possible topics for future meetings, in particular
those to be held in June 2015 (in addition to the already agreed Roundtable on competition issues in liner-
shipping) and in October 2015. The next meeting of Working Party No. 2 is scheduled for 15 June 2015.



a5 [e191JO 10

ZAIH/E(PTO2)V/EdM/ANOD/AVA

ysbuz “40 - ysibuz

»

For Official Use DAF/COMP/WP3/A(2014)3/REV2

Organisation de Coopération et de Développement Economiques
Organisation for Economic Co-operation and Development 10-Dec-2014

English - Or. English
DIRECTORATE FOR FINANCIAL AND ENTERPRISE AFFAIRS
COMPETITION COMMITTEE

Working Party No. 3 on Co-operation and Enforcement

DRAFT AGENDA OF THE 120TH MEETING OF THE WORKING PARTY No. 3

16 December 2014

To be held on 16 December 2014 from 9:30 to 17:30 at the OECD Conference Centre, in room CC 12, 2 rue
André Pascal, 75116 Paris.

Please contact Mr. Antonio Capobianco if you have any questions regarding this document [phone
number: +33 1 45 24 98 08 -- E-mail address: antonio.capobianco@oecd.org].

JT03368287

Complete document available on OLIS in its original format
This document and any map included herein are without prejudice to the status of or sovereignty over any territory, to the delimitation of
international frontiers and boundaries and to the name of any territory, city or area.




DAF/COMP/WP3/A(2014)3/REV2

DRAFT AGENDA OF THE 120™ MEETING OF WORKING PARTY NO. 3
16 December 2014, beginning at 9.30 a.m.
OECD Conference Centre, Room CC 12
2 rue André-Pascal, 75116 Paris

ADOPTION OF THE DRAFT AGENDA

ADOPTION OF THE SUMMARY RECORD
OF THE LAST MEETING

-- Summary record from the last meeting of
16 June 2014

Approved by written procedure:

-- Summary of Discussion of the Roundtable on
Remedies in Cross-Border Merger Cases

-- Summary of Discussion of the Hearing on
Enhanced Enforcement Co-operation (June 2014)

For information:

-- Executive Summary of the Roundtable on
Remedies in Cross-Border Merger Cases

-- Executive Summary of the Hearing on
Enhanced Enforcement Co-operation (June 2014)

-- List of participants for the meeting of
16 June 2014

DAF/COMP/WP3/A(2014)3/REV?2

DAF/COMP/WP3/M(2014)2

DAF/COMP/WP3/M(2013)3/ANN2/FINAL
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ROUNDTABLE ON THE USE OF MARKERS IN LENIENCY PROGRAMS

For discussion:

-- Note by the Secretariat

-- Submissions by delegations:
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Austria
Canada
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DAF/COMP/WP3(2014)9

DAF/COMP/WP3/WD(2014)34

DAF/COMP/WP3/WD(2014)30
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DAF/COMP/WP3/WD(2014)52

DAF/COMP/WP3/WD(2014)36
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Germany DAF/COMP/WP3/WD(2014)37
Hungary DAF/COMP/WP3/WD(2014)33
Ireland DAF/COMP/WP3/WD(2014)54
Japan DAF/COMP/WP3/WD(2014)39
Korea DAF/COMP/WP3/WD(2014)40
Mexico DAF/COMP/WP3/WD(2014)53
New Zealand DAF/COMP/WP3/WD(2014)41
Poland DAF/COMP/WP3/WD(2014)31
Portugal DAF/COMP/WP3/WD(2014)42
Slovak Republic DAF/COMP/WP3/WD(2014)43
Turkey DAF/COMP/WP3/WD(2014)55

United Kingdom
United States
European Union

Russian Federation

Chinese Taipei
BIAC

DAF/COMP/WP3/WD(2014)44

DAF/COMP/WP3/WD(2014)51

DAF/COMP/WP3/WD(2014)45

and
Brazil DAF/COMP/WP3/WD(2014)47
Bulgaria DAF/COMP/WP3/WD(2014)48
Colombia DAF/COMP/WP3/WD(2014)49
Lithuania DAF/COMP/WP3/WD(2014)32

DAF/COMP/WP3/WD(2014)46

DAF/COMP/WP3/WD(2014)50

DAF/COMP/WP3/WD(2014)38

REPORT/INVENTORY PREPARED BY THE SECRETARIAT ON PROVISIONS

CONTAINED IN EXISTING INTERNATIONAL CO-OPERATION AGREEMENTS

-- Note by the Secretariat DAF/COMP/WP3(2014)10

REPORT TO THE COUNCIL ON IMPLEMENTATION OF THE 2012
RECOMMENDATION ON FIGHTING BID RIGGING IN PUBLIC PROCUREMENT

OTHER BUSINESS AND FUTURE TOPICS

Presentation by the Secretariat to the Working Party on
Responsible Business Conduct of the Investment Committee.

Presentation by the Secretariat to the Competition Committee of the Note
on “Commerce Affected by Cross-Border Private Cartels” DAF/COMP/WP3(2014)11

Discussion on future work.
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ANNOTATIONS TO THE DRAFT AGENDA

Proposed Timetable
9:30- 9:35 Items 1. and 11.
9:35-11:00 Item I11. Roundtable on the Use of Markers in Leniency Programs
11:00-11.15 Coffee break
11:15-12:30 Item I11. Roundtable on the Use of Markers in Leniency Programs
12:30 - 14:30 Lunch break

14:30 — 16:00 Item IV. Report/Inventory on provisions contained in existing international
co-operation agreements

16:00 — 16.15 Coffee break

16.15-17:00 Item V. Report to the Council on implementation of the 2012 Recommendation
on Fighting Bid Rigging in Public Procurement

17:00 —17:30 Item VI. Other business and future topics

Item I1l. (from 9.35 to 12.30). Under this agenda item, WP3 will host a Roundtable on the “Use of
Markers in Leniency Programs”. The roundtable will have an open discussion of the purpose and benefits of
marker systems in leniency programmes for both enforcement agencies and leniency applicants. The roundtable
discussion will also touch upon the principal components of markers and the differences existing in various
national regimes.

Many competition authorities rely on leniency policies to detect, investigate and prosecute hard-core
cartels. To encourage leniency applicants to come forward as early as possible, many authorities have adopted
“marker” systems. Marker systems allow a prospective leniency applicant to approach the authority with some
initial information about their participation in a cartel in exchange for a commitment by the authority to hold
the applicant’s ‘place in line’ for amnesty/leniency (i.e., grant a “marker”), for a finite period of time, while the
applicant gathers additional information to complete its amnesty/leniency application.

Markers can therefore be seen as a mechanism to spur the race for leniency by reducing the initial barriers
to entry into the leniency programme and by providing transparency and predictability to parties regarding their
leniency status (first-in, second-in, etc.). At the same time, commentators have noted that there are differences
in marker policies across jurisdictions with respect to their availability, the information requirements, timing,
and scope, which may dis-incentivise companies engaged in international hard-core cartels from using the
leniency programmes.

A short Secretariat paper will assist delegates in preparation for this discussion. It will put into context this
discussion and recapitulate in a non-exhaustive way the issues to be discussed. The discussion will also benefit
from 26 country submissions.
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Item IV. (from 14.30 to 16.00). Under this agenda item, WP3 delegates will discuss the inventory
prepared by the Secretariat of the main provisions in existing international co-operation agreements between
competition authorities.

On 16 September 2014, the OECD Council adopted the Recommendation concerning International
Co-operation on Competition Investigations and Proceedings, which instructs the Competition Committee to
consider developing model bilateral/multilateral agreements on international co-operation. To date, a
considerable number of co-operation agreements have already been concluded to promote co-operation
between competition enforcers. The discussion will focus in particular on provisions which are common to
many existing co-operation agreements, as well as provisions which are more innovative and/or atypical.

The session is aimed at starting the process for considering a possible model co-operation agreement that
would provide useful inputs to member countries when they negotiate bilateral or multilateral co-operation
agreements with their counterparts, and would contribute to greater convergence among the various
agreements. A Note from the Secretariat will assist delegates in preparation for this discussion.

Item V. (from 16.15 to 17.00). Under this agenda item, WP3 will start the preparatory work for the
“Report to the Council on implementation of the 2012 Recommendation on Fighting Bid Rigging in Public
Procurement”. WP3 will discuss some of the experience that members and participants have had in working
with the Recommendation. Delegations who would like to speak on this topic are invited to contact the
Secretariat as soon as possible.

Item VI. (from 17.00 to 17.30). Under "other business", WP3 will hear presentations from the Secretariat:

e A presentation from the Secretariat to the Working Party on Responsible Business Conduct (WPRBS)
of the Investment Committee. The WPRBS is interested in reaching out to competition delegates to
better understand the legal concerns under competition law in the context of collective action by
companies pursuing social, environmental, labour or other improvements related to responsible
business conduct in their supply chains or among their business relationships.

e A presentation from the Secretariat to the Competition Committee on a piece of research concerning
the volume of commerce affected by cross-border private cartels. The findings of this research are
summarised in a short Secretariat Note available on OLIS [DAF/COMP/WP3(2014)11].

As for future work, delegates are reminded that the next meeting of WP3 will be on 16 June 2015. At the
December meeting, delegates will be asked to confirm their interest in holding a roundtable on the
“Relationship between Public and Private Enforcement” and to decide on a second substantive topic for the
June meeting. In addition, WP3 will continue its work under the long-term work stream on international
cooperation benefitting from the outcome of the December 2014 session on model co-operation agreements.
We will also consider topics for the next WP3 meeting that will take place in 27 October 2015.

Some of the topics that have been suggested in recent meeting are: (i) How to design effective
amnesty/leniency programmes; (ii) Public interest considerations in merger assessment; (iii) How to define the
“jurisdictional nexus” in merger control regimes. This list should not be considered exhaustive, and delegations
should feel free to send other ideas for consideration by the Working Party to the Secretariat.
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ELECTION OF CHAIRMAN AND VICE CHAIRMEN FOR 2015

ADOPTION OF THE DRAFT AGENDA

APPROVAL OF THE DRAFT SUMMARY
RECORD OF THE LAST MEETING

For approval:

DAF/COMP/A(2014)3/REV?2

-- Summary Record of 121* Comp. Committee meeting DAF/COMP/M(2014)2

--  Summary Record of Discussion on Relations with
Non-Members

For information:

-- List of Participants

-- Executive Summary of the RT on Airline
Competition

-~ Summary record of the RT on Airline
Competition

-- Executive Summary of the RT on Competition
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--  Summary of discussion on Antitrust
Compliance
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For discussion:
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Draft Competition Chapter Secretariat Note
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Schedule
The provisional schedule for the Competition Committee session is as follows:

Wednesday 17 December

10:00 am — 10:15 am Item I-11

10:15am — 11:15 am Item 111

11:15 am —12:30 pm Item 1V (Investment)

12:30 pm —1pm Item V (Annual Reports)

2:30 pm — 3:00 pm Item VI (CONFIDENTIAL)

3:00 pm —6:00 pm Item VII (Hearing on IP and Standard Setting)

Thursday 18 December

09:30 am — 12:30 pm Item VIII (RT on Changes in Institutional Design)
12:30 pm — 1:00 pm Item V (Annual Reports) Cnt’d
2:30 pm —5:00 pm Item IX (Accession of Latvia—CONFIDENTIAL)
5:00 pm — 5:30pm Item X (Other Business)

* k% %

ANNOTATIONS

The Competition Committee is called upon to elect its Chairman and Vice chairmen at its December
session as provided by the OECD Rules of procedure of the Organisation (Rule 15 d). To prepare this
election a consultation with delegates was carried out by the Chair [COMP/2014.239, dated 24.11.2014].

Item I11.

The Chairs of Working Party N° 2 and Working Party N°3 will report on their meeting respectively
held on 15 and 16 December 2014.

The UNCTAD co-ordinator may report on UNCTAD related developments.

The ICN co-ordinator may report on ICN related developments.
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Item V.

Competition delegates will be invited to discuss the meaningful questions about Competition policy
setting to mobilise investment with the participation of Manfred Schekulin, Chair of the Investment
Committee. The objective of this discussion is twofold:

feed into the competition chapter of the revised Policy Framework for Investment —PFI to be adopted at
the 2015 MCM (www.oecd.org/investment/pfi.htm). The PFI helps government to design and implement
policy reforms to create an attractive, competitive environment for domestic and foreign investment. It
raises issues for policy makers in ten policy areas, including competition, which underpin a healthy
environment for investors. A draft of the new competition chapter (DAF/COMP/WD(2014)134) will
serve as a reference to this discussion, which will focus on substantive issues. In light of this discussion
and of drafting suggestions received after the meeting, the competition chapter will be revised.

focus Competition delegates’ attention on the role of competition as a driver of infrastructure
investment based on a Secretariat issues paper (DAF/COMP/WD(2014)133) with a view to stimulate
their interest for contributing to an OECD/G20 related project.

Iltem V.

Competition Delegates are invited to submit their country report as usual while taking note that only
some of them will be presented to the December 2014 Competition Committee meeting. Countries listed in
the Agenda will be invited to make an oral presentation at this session. Oral introductory remarks are not
obligatory but if such remarks are made, they should be brief (no more than five minutes) with presenters
focusing on one or two important points only.

Item VI.

Competition Delegates will meet in a confidential session to review a request by a non-member to
receive an Associate invitation.

Item VII.

Delegates will recall that the Competition Committee agreed to hold a discussion on “Intellectual
Property and Standard Setting” with a focus on new competition issues arising from standards and intellectual
property, that have emerged since the 2010 discussion, with a particular emphasis on the Information and
Communications Technologies (ICT) sector and the patents that are essential for implementing a standard
(standard-essential patents, SEPs). A Secretariat paper, country contributions and some lead country
presentations (see Chairman Jenny’s letter requesting country contributions -- COMP/2014.169) will
provide the background to the discussion, to be held on Wednesday 17 December starting at 3:00 pm.
This roundtable will benefit from the participation of Dr. Theon van Dijk (EPO),
Mr. Antoine Dore (ITU), Mr. Maurits Dolmans (CGSH), Dr. Anne Layne-Farrar (CRA) and Mr. Giovanni
Napolitano (WIPO).
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Item VIII.

Delegates will recall that the Committee decided to hold a roundtable on “Changes in Institutional
design of Competition Agencies”. Country contributions (see Chairman Jenny’s letters requesting country
contributions -- COMP/2014.192 and COMP/2014.198) will provide the background to the discussion, to be
held on Thursday 18 December starting at 9:30 am. This roundtable will benefit from the participation of
Prof. Alan Fels (ClI, Australia) and Prof. William Kovacic (George Washington University, US).

Item IX.

An accession review of Latvia will take place in a confidential session on Thursday 18 December
(2:30pm-5pm). A separate agenda for this confidential item is available on OLIS under
DAF/COMP/ACS(2014)2.

Item X.

a) Trust and Business project (TNB). The Secretariat will make a short oral presentation of this new
OECD multidisciplinary Initiative (tentative timing: Wednesday 17 December, morning).

b) Future topics. Competition delegates will decide on future topics for substantive discussions to be held
in the June and October 2015 sessions of the Committee. For June 2015, the Committee identified
Competitive neutrality with a) a discussion on competition enforcement related issues and b) a
mapping out discussion of competitive neutrality issues in other policy areas such as investment,
corporate affairs and trade. The Committee also agreed to hold a roundtable on Oligopoly: competitive
behavior and collusion in oligopolistic markets.

Reminder

Future meeting dates
[also on Olis under DAF/COMP/WD(2014)81]

2015

e  15-19 June (inclusive) — Working Parties and Committee

e  26-30 October (inclusive) — Working Parties, Committee and GFC
2016

e  13-17 June (inclusive) — Working Parties and Committee

e 28 November-2 December (inclusive) — Working Parties, Committee and GFC
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USE OF MARKERS IN LENIENCY PROGRAMS

-- Chinese Taipei --
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This document reproduces a written contribution from Chinese Taipei submitted for Item 111 of the 120th meeting
of the Working Party No. 3 on Co-operation and Enforcement on 16 December 2014.

More documents related to this discussion can be found at:
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1. Relationship between Leniency Programs and the Marker System
11 A Brief Description of Chinese Taipei’s Leniency Policy

1. The leniency program was introduced in Article 35-1 of the Fair Trade Act (FTA), which was
added in the amendment on November 23", 2011. Details of the leniency program are set forth in the
“Regulations on Immunity and Reduction of Fines in Illegal Concerted Action Cases” (hereinafter referred
to as the “Leniency Regulations™), which was enacted in accordance with Paragraph 2 of Article 35-1 of
the Fair Trade Act. The Leniency Regulations were promulgated and took effect on January 6", 2012.

2. The Leniency Regulations originally stipulated that enterprises could only apply for leniency in
writing, and any applications submitted orally would not be accepted. After referring to the leniency
programs of the EU and Japan, the Leniency Regulations was amended on August 22", 2012 to allow
applications for leniency to be made either in writing or orally.

3. Corresponding to international trends in competition law:

1. The FTA imposes administrative fines on enterprises participating in concerted actions
(precedence of administrative remedies over judicial adjudication). Hence, the content of Chinese
Taipei’s leniency program is similar to that of the leniency program adopted by the EU.

2. Asdescribed in the general provisions of the Leniency Regulations, Chinese Taipei’s competition
law and policy were reviewed by competent authorities of competition law from over seventy
countries. The peer review report of the Global Forum on Competition of the OECD on February
9™ 2006, suggested that the FTC adopted a leniency program to fight against hard core cartels.
Considering that collecting evidence on concerted actions has indeed become increasingly
difficult in the years in which the Fair Trade Act has been in force, the FTC amended and
promulgated Article 35-1 of the FTA on November 23" 2011 to correspond to international
trends in competition law. The amendment introduces the leniency program/policy with a view to
effectively deterring illegal concerted actions.

3. Amnesty plus is a design of the leniency program to encourage other enterprises within a cartel to
come forward with evidence, which may be insufficient when the leniency program only grants full
immunity to one applicant. Amnesty plus expands the scope of the leniency program and allows the
competent authority to uncover other illegal concerted actions. Chinese Taipei’s leniency program
uses a “limited number of applicants” and a “diminishing reduction of fines” to encourage potential
applicants to come forward as early as possible and provide the FTC with evidence of illegal
concerted actions. Hence, although only the first applicant is granted full immunity, 4 subsequent
applicants are also granted reductions in their administrative fines. The limit on the number of
applicants encourages potential applicants to come forward, and enables the FTC to gather sufficient
evidence on concerted actions, achieving the legislative purpose of the leniency program. Hence,
Chinese Taipei’s current leniency program does not offer amnesty plus.

1.2 Relationship between Leniency Programs and the Marker System
4. Relationship between Leniency Programs and the Marker System
1. The leniency program specified in the Leniency Regulations requires cartelists to come forward
with evidence of illegal concerted actions before the FTC is aware of the agreement or initiates

an investigation, and to assist with the investigation in return for immunity or a fine reduction.
The purpose of the leniency program is to improve the results of investigations and thus deter
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illegal concerted actions. In other words, enterprises participating in a concerted action may be
granted immunity or a fine reduction if they come forward with evidence before the FTC is aware
of the agreement or initiates an investigation, and assists with the investigation.

2. The “marker” system is a part of the leniency program that allows the first enterprise to come
forward even though it has insufficient evidence to temporarily preserve its status as the first
applicant, provided that it can gather sufficient evidence within a specified time period.

3. The Leniency Regulations put the “marker” system in writing in Article 11, which states that
enterprises intending to apply for immunity, but that are currently unqualified to file the
application as set forth in Paragraph 1 of Article 10 because they do not have the information and
evidence stated in Articles 3 to 5, may first apply to preserve the priority status that they may be
granted for immunity from being fined, and then gather the required information and evidence
within the period specified by the FTC to gain immunity. In other words, the marker system in
Chinese Taipei only applies to the applicant for full immunity, i.e., the first enterprise to come
forth, and is not applicable to any subsequent applicants for a fine reduction.

2. Regulations of the Marker System
2.1 Legislative Purpose of the Marker System
5. Adopting the “marker” system will allow the competent authority to save on investigation costs,

discover illegal actions in time, and prevent further harm from being done. It allows the competent
authority to gain information on illegal concerted actions as early as possible. Enterprises may use the
“marker” system to temporarily secure immunity before they obtain substantial evidence of an illegal
concerted action, and are thus more motivated to voluntarily come forward.

2.2 Application Procedures and Effects

6. An enterprise that intends to apply for the preservation of its priority status in accordance with
Article 11 of the Leniency Regulations may do so either in writing or orally, and shall state the reason for
its application and the facts of the concerted action, including the product or service involved, the form of
concerted action, the enterprises involved, the time and place of the agreement, the duration of the
concerted action, and the geographical area influenced by the concerted action; the enterprise shall also
describe the evidence that it intends to produce.

7. After the FTC receives an application from an enterprise to preserve its priority status for
immunity, the FTC examines the application by focusing on the following in the order given: (1) First, the
FTC checks if any other enterprises have already filed an application for the same concerted action. (2)
Next, the FTC verifies whether the applicant is truly and sincerely preparing to produce the evidence. (3)
Finally, the FTC considers the reason given by the applicant before deciding whether or not to approve the
application for the preservation of priority status for immunity.

8. After an enterprise’s application to preserve its priority status for immunity is approved, the
enterprise shall follow the FTC’s instructions in each of the following situations:

1. If the application was filed before the FTC was aware of the agreement or initiated an
investigation, the applicant must describe the details of its involvement in the concerted action,
and produce evidence that the FTC is unaware of or does not have. The applicant must give the
FTC a general understanding of the facts of the concerted action, as well as the time, place,
content, and other matters concerning the agreement between the parties to engage in the
concerted action, so that the FTC may initiate an investigation.
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2. If the application was filed after the FTC launched an investigation, the applicant must describe
the details of its involvement in the concerted action, and produce evidence it already has during
the application that can prove its involvement in the illegal concerted action. Furthermore, the
statement and evidence of the applicant must be of significant help in the FTC’s investigation on
the concerted action in question.

9. The evidence referred to above must be produced within the period specified by the FTC. The
period will be determined by the FTC based on considerations of various factors, such as the difficulty for
the enterprise to acquire such evidence, but will be 30 days in principle. The specified period may be
extended where necessary after gaining the FTC’s approval. The enterprise’s priority status that was
preserved, however, will become ineffective if an application for an extension is not filed before the
specified period expires.

3. “Anonymity” in the “Marker System”
3.1 Regulations on “Anonymity” in the Leniency Regulations
10. Considering that disclosing the applicant’s identity during the investigation might have adverse

effects on the applicant and will also affect the FTC’s investigation and evidence gathering, and that the
identity of the applicant cannot be protected in the administrative remedy process after the FTC issues a
disposition without a legal basis, the FTC has stipulated in Article 20 of the Leniency Regulations that the
identity of the enterprise applying for immunity or a fine reduction shall be kept confidential unless the
enterprise agrees otherwise. The FTC is responsible for keeping the identity of the applicant confidential,
and conversation records and documents containing the applicant’s true identity may not be provided to
any agencies, groups or individuals other than investigation and judicial agencies unless otherwise
stipulated. Prior consent may be given voluntarily by the enterprise, but is not an obligation of the
enterprise applying for immunity or a fine reduction.

11. Paragraph 1 of Article 20 of the Leniency Regulations stipulates that the identity of the enterprise
applying for immunity or a fine reduction shall be kept confidential unless the enterprise agrees otherwise.
Hence, when an enterprise applies to preserve its priority status for immunity under the marker system, the
FTC shall keep the identity of the enterprise confidential unless the enterprise agrees otherwise.

3.2 The leniency program of Chinese Taipei currently does not include stipulations or a policy on
“confidentiality waivers”

12. The “confidentiality waiver” was designed for cases that involved the exchange of classified
information between countries. Law enforcement experiences of other countries show that confidentiality
waivers play a considerable role in investigations into international cartels. In other words, when the
enterprise applying for leniency signs a confidentiality waiver, the competent authority may inform other
competent authorities of competition law regarding the cartel investigation when the investigation is first
launched, and may exchange or share information regarding the case in question. The extent of information
exchange is based on the competition law and relevant laws of each country.

13. Although the leniency program of Chinese Taipei does not include provisions on confidentiality
waivers, during an investigation on concerted actions, if the FTC needs to exchange or share information
about the enterprise applying for leniency with other competent authorities of competition law, the FTC
may still gain the enterprise’s “prior consent” in accordance with Article 20 of the Leniency Regulations,
and it will relieve the FTC of its obligation to keep the enterprise’s identity confidential. Furthermore, the
Leniency Regulations do not limit the form of the applicant’s “prior consent.” If the applicant voluntarily
agrees to provide its identity to other competent authorities of completion law, in practice the FTC will
have the applicant sign a written consent form as evidence of the applicant’s prior consent.

4
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14. The use of confidentiality waivers in leniency programs is currently a topic of great concern in
international society, because countries all believe information exchange (especially the exchange of
classified information) to be important in investigations, especially international cartel investigations. The
FTC will continue to follow developments regarding this topic, and will use it as a basis for considering
whether or not to add provisions on “confidentiality waivers.”

4. Case Study

15. Toshiba-Samsung Storage Technology Korea Corporation (hereinafter referred to as “TSSTK”),
Hitachi-LG Data Storage Korea Inc. (hereinafter referred to as “LDSK”), Philips & Lite-On Digital Solutions
Corporation (hereinafter referred to as “PLDS”) and Sony Optiarc Inc. engaged in a concerted action in the
optical disc procurements of Dell Inc. and Hewlett-Packard Company between September 2006 and
November 2009. Before or during the tender process, the four companies would contact each other via e-
mail, telephone, or meetings to exchange information, such as their offer and expected place in the tender,
and reached agreements on several occasions on the final price and place in the tender. Furthermore, the
companies often exchanged information sensitive to competition, such as production capacity and output.
This conduct was sufficient to impact the supply and demand in the domestic optical disc drive market, and
violated Article 14 of the Fair Trade Act. The FTC therefore issued disposition on September 19", 2012.
Besides ordering the companies to immediately cease their unlawful act, the FTC imposed administrative
fines of NT$25 million, NT$16 million, NT$8 million and NT$5 million on the companies.

16. One of the enterprises concerned in this case learned that the FTC had adopted the leniency
program, and thus voluntarily came forward and applied for immunity in accordance with the Leniency
Regulations. The enterprise also submitted a written application to the FTC to preserve its priority status
for immunity because it did not have sufficient evidence. The enterprise provided all the facts of its
involvement in the cartel, including the product or service involved, the form of concerted action, the
enterprises involved, the time and place of the agreement, the duration of the concerted action, and the
geographical area influenced by the concerted action, within 30 days after filing the application. It also
produced evidence of the facts to gain immunity from an administrative fine. After examining the evidence
provided by the enterprise, the FTC granted a “conditional consent,” in which it instructed the enterprise to
cease all participation in the concerted action during the FTC’s investigation, and to assist with the
investigation. The enterprise was granted immunity from an administrative fine after complying with the
conditions in the FTC’s “conditional consent.”

17. This is the first international cartel case decided by the FTC since the leniency program was
introduced on November 23", 2011. It is also the first case where an enterprise applied for full immunity
for an administrative fine and also applied for the “marker” system for the immunity. The case was
exceptionally meaningful to the FTC’s law enforcement as both of the applications were approved. Since
the enterprise did not sign a confidentiality waiver, the FTC was required to keep the identity of the
enterprise confidential in accordance with Article 20 of the Leniency Regulations. After the disposition
was issued, TSSTK found the decision to be unacceptable and filed for an administrative remedy on
October 18™, 2012; the procedures for administrative remedies are currently ongoing.
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5. Conclusion

18. The FTC adopted a leniency program to correspond with the international trend, and put the
marker system down in writing. This leniency program, however, has only been in effect for a short
amount of time, and there is currently only 1 case where an enterprise applied for a marker under it. Still,
the FTC has ongoing consultations and applications.

19. In order to let the public fully understand the relationship between the leniency programs and the
marker system, the FTC not only provides relevant laws and information on its website, but also actively
provides details of the leniency program and marker system to enterprises. The FTC thus hopes to encourage
enterprises to apply for leniency, and also deter enterprises from participating in concerted actions, thereby
preventing hard-core cartels from forming, while maintaining trading order throughout the market.
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1.

11

1.

CHINESE TAIPEI

Changes to competition laws and policies, proposed or adopted
Summary of new legal provisions of competition law and related legislation

The latest amendment to the Fair Trade Act (FTA) came into effect on November 25,

2011. There has been no change in the FTA since then.

12

2.

13

3.

Other relevant measures including amended guidelines
The Fair Trade Commission (FTC) amended the following guidelines in 2013:

“Disposal Directions (Policy Statements) on the Business Practices of Digital Convergence
Related Enterprises”;

“Regulations on the Confidentiality and Disclosure of Commissioners’ Meetings’
Documents”;

“Disposal Directions (Guidelines) on Investigations in Multi-Level Sales Cases”;

“Disposal Directions (Policy Statements) on the Use of Endorsements and Testimonials in
Advertising”; and

“Disposal Directions (Guidelines) on Handling Cases Governed by Article 21 of the FTA.”
Government proposals for new legislation

The FTC’s proposed amendment was approved by the Cabinet on Dec. 13, 2012, and it is

currently pending in the Congress. The key points of this proposed amendment include:

Revising the pre-merger notification threshold and review period,;
Introducing the procedure of commitment;

Increasing the expiration length of power to impose administrative penalties;
Differentiating administrative penalties for various violations; and

Applying the rule-of-reason standard to RPM.
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2. Enforcement of competition laws and policies

2.1 Action against anti-competitive practices, including agreements and abuses of dominant
market positions

211 Summary of Activities

4. The Act permits the existence of monopolies as long as they do not abuse their market
power. Concerted actions are strictly forbidden by the Act. However, while some exceptions are
allowed for, these do require the FTC’s prior approval and its decision is based on the public interest.
The Act also bans resale price maintenance but requires the FTC to apply the rule-of-reason standard
to other types of vertical restraints.

5. In 2013, the FTC processed 2,213 cases, including 1,973 cases received in 2013 and 240
cases carried over from the preceding year. By the end of 2013, 1,987 cases had been closed, and
226 cases were pending. A total of 379 complaint cases applicable to the Act were concluded in
2013 and, of these, 80 concerned anti-competitive practices.

6. Decision rulings on complaints and FTC self-initiated investigations were undertaken in
relation to 214 cases in 2013, and only 29 of these fell into the category of anti-competitive
practices. The FTC also initiated investigations into 6 anti-competitive cases.

Decision Rulings by the FTC in 2011 (Unit: Number of cases)

Anti-

Year competitive Abuse of Meraers Concerted  Resale Price Vertical
pe Monopoly 9 Actions Maintenance  Restraints
Practices
2013 29 3 6 7 10 3

Note: The number of illegal actions may exceed the number of cases involving decision rulings because a case may involve
more than one illegal action.

2.1.2 Description of significant Anti-competitive cases (including those with international
implications)

2.1.2.1 Case 1: Cartel

7. The FTC decided on March 13, 2013 to impose the largest fine on 9 independent power
producers (IPPs) of a single cartel, which is a total of NT$6.32 billion (US$213.08 million) for
colluding to jointly refuse to adjust the prices of power they sold to TPC, a state-owned power
company which is the main supplier in the retail electricity market in Chinese Taipei, during the
period from August 2008 to October 2012.

8. In response to the increases in the natural gas price between December 2003 and July 2007,
the TPC held several negotiation meetings with IPPs between August and October 2007 and
eventually reached a conclusion to revise the contract provision concerning the adjustment of fuel
cost in order to reflect the price change of natural gas in time. Furthermore, the TPC and IPPs also
agreed to continue discussions on other factors affecting the purchased price, such as interest rate.

0. Following the aforesaid agreement, from September 4, 2008 to September 26, 2012, in 19
negotiation meetings, of which 13 were held by TPC and 6 were convened by the Bureau of Energy
(BOE), MOEA, no conclusions could be reached. The Legislative Yuan suspected the existence of
cartels and then the FTC decided to initiate an investigation on October 2, 2012.
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10. Based on the FTC’s investigation, it was found that for the TPC, the 9 IPPs were a few of
private power suppliers that were charted by the government. All of these 9 IPPs supplied electricity
with thermal power plants, and the power generated by them was only able to be sold to the TPC. In
this sense, the IPPS could be treated as competitors in the domestic market of electricity generation.
The collusion among IPPs may violate the FTA although each IPP signed the power purchase
agreement (PPA).

11. The FTC’s investigation showed that the 9 IPPs reached a consensus through the IPP
Association on their refusal of the TPC’s proposal for the capacity rate adjustment. From August
2008 to October 2012, the 9 IPPs met at least 20 times through the IPP Association to discuss how to
respond to the TPC’s requests for negotiating a lower capital rate. Moreover, each IPP Association
member, who represented each IPP, also took the opportunity to attend the negotiation meetings to
exchange ideas for achieving the goal of refusing to lower the purchase prices.

12. The FTC concluded that the IPPs had established a mutual understanding to restrain the
freedom of each IPP from negotiating with TPC over price adjustment, and such conduct distorted
competition in the power generation market, which violated Article 14 of the FTA. Considering
seriousness of the case and the critical impact of the unlawful act in the market, the FTC decided to
impose fines which didn’t exceed 10% of the total sales of the offenders in accordance to Paragraph
2, Article 41 of the FTA that has been effective since November 25, 2011.

13. However, the Petitions and Appeals Committee of the Executive Yuan determined that the
FTC failed to justify the amount of the administrative fine and revoked the original sanction. The
FTC re-issued the sanction by imposing a total of 6.05 billion fines on the 9 IPPs, ranging from
NT$1.82 billion to NT$100 million, respectively, on November 13, 2013. The decision on penalty
was revoked again by the Petition and Appellation Committee in May 2014 and the FTC issued a
new decision reducing the total fine from NT$6.05 billion to NT$6.007 billion on July 10, 2014,
Apart from the penalty decision, the IPPs appealed the decision on violation of the FTA to the Taipei
High Administrative Court. The Court disagreed with the FTC’s finding that a horizontal conspiracy
existed between 9 IPPs in this case so it revoked the FTC’s decision in October 2014.

2.1.2.2 Case 2: Resale Price Maintenance

14. In April 2013, the FTC received complaints that Apple Asia LLC (hereinafter referred to as
Apple Asia) required the telecommunication companies to sell iPhone at certain prices. The FTC
hence decided to initiate an investigation into the allegations of resale price maintenance.

15. The investigation of the FTC showed that Apple Asia is a subsidiary of the US’s Apple
Inc. (Apple) and is responsible for the sales of Apple’s products in Chinese Taipei. Currently, the
major distribution channels for iPhone products in the domestic market are the top 3
telecommunication companies: Chunghwa Telecom, Taiwan Mobile, and Far EasTone. Each of
them entered a distribution contract with Apple Asia respectively. In view of the transaction process
conducted under the contract in question, the ownership of the iPhone products would be transferred
to the telecommunication companies after full payment was made. Moreover, each
telecommunication operator would take the responsibility on its own risk for storage and overstock
following the transfer of ownership.

16. The FTC discovered that, under the terms and conditions of the contract between Apple
Asia and the three domestic telecommunication operators, each telecommunication company was
obligated to submit the initial rate for its iPhone plan (bundled packages of handset prices associated
with various telecom rates) to Apple Asia for approval. The FTC further found that each of the three
telecommunication companies did submit their respective rate packages to Apple (emails were sent
to apple.com) for review, and received “approval” or “confirmation” prior to going to the market.
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Furthermore, the emails between Apple and domestic telecommunication operators showed that
Apple had requested all three operators to amend and adjust the handset prices, handset subsidies,
and the price differences between old and new contracted phones. Ultimately, it was through the
contract between Apple Asia and domestic telecommunication operators, Apple could grant its
approval to such price adjustments, which were duly followed by the telecommunication operators.

17. The FTC concluded that the conduct of Apple Asia has clearly deprived
telecommunication operators of the freedom to determine prices of iPhone in accordance with their
cost structure and market competition conditions, to the extent of restricting intra-brand and inter-
brand competition, thereby violating Article 18 of the FTA. In addition to a cease order issued, the
FTC also imposed an NT$2 million administrative fine on December 25, 2013.

2.2 Merger and acquisitions

2.2.1 Statistics on the number, size and type of mergers notified and/or controlled under
competition laws

18. Mergers involving parties reaching a certain sales volume or a particular level of market
share require the giving of notification to and obtaining no objection from the FTC. The FTC makes
its decision based on whether the benefits to the economy as a whole will exceed the anti-
competitive effects of the proposal.

Notifications for Mergers (Unit: Number of cases)

Year  Cases under Processing Results of Processing
. Cases
. Mergers Combine ;
Carried . N . Pending
Over from Received not Mergers  Termination dinto at Year-
in 2012 Prohibite  Prohibited  of Review other
2011 end
Total d Case
2013 7 51 50 30 - 19 1 8
Statistics on Enterprise Mergers (Unit: Number of cases)
Cases Type of Merger (Article 6, Paragraph 1 of the Fair Trade Act)
Year not. Subparagraph  Subparagrap  Subparagraph Subparagraph  Subparagraph
Prohibite
d 1 h2 3 4 5
2013 30 5 21 2 9 18

Note: More than one type of merger may be applicable to some cases. Therefore, the total number of cases under different
types of mergers exceeds the total number of approved cases.

2.2.2 Summary of significant cases
2.2.2.1 Case 1. Mobile Payments Joint Venture

19. The FTC decided on Jan. 23, 2013 not to prohibit the joint venture which will be set up by
Chunghwa Telecom Co., Ltd., Taiwan Mobile Co., Ltd., Asia Pacific Telecom Co., Ltd., VIBO
Telecom Inc., EasyCard Investment Holding Co., Ltd., and Far EasTone Telecommunications Co.,
Ltd. to operate a Trust Service Management (TSM) platform. However, the FTC attached 11
conditions to ensure that the overall economic benefits would outweigh the disadvantages from the
competition restrictions thereof incurred.

20. After measuring the market power of merging parties and co-ordinated effect as well as
entry barriers in the telecommunication market, the FTC was of the view that this merger would not
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result in substantial lessening of competition within this market. And furthermore, mobile number
portability allows consumers to switch to a new service provider without difficulty.

21. However, the joint venture would also relate to vertical integration associated with the
secure element market, the micropayment tool market, the smartcard ticketing market and the mobile
payment platform market. Some competition concerns remained, such as differentiated treatment
between the new business and the merging enterprises, boycotts against specific businesses,
obstructions to prevent other mobile payment platform operators from entering the mobile payment
market, which is likely to result in market foreclosure.

22, The FTC concluded that it was necessary to attach conditions to the implementation of this
joint venture in order to eliminate the likelihood of disadvantages derived from competition
restrictions and protect the overall economic benefits. The conditions included:

1. Four years after the new business is set up, the total shares held by or the capital
contributions from the merging parties (and their subsidiaries and affiliates) may not
exceed one half of the voting shares or total capital of the new business.

2. Four years after the new business is set up, the shares held by or the capital contributions
from EasyCard Investment Holding Co., Ltd. (and its subsidiaries and affiliates) may not
exceed one tenth of the voting shares or total capital of the new business.

3. Without justification, the new business and the merging enterprises may not prevent
competitors (including mobile communications service providers and smartcard ticketing
businesses) from entering or exing from (through share holding, acquisition or disposal)
the new business. The new business and the merging enterprises shall make a public
offering according to law and based on the principle of open and free capital investment,
and the investors recruited shall include but not limit to the competitors of the merging
enterprises.

4. The new business may not engage in any business or services related to exclusive financial
service. However, such an operation is excluded when its overall economic benefit
outweighs the disadvantages from competition restrictions with the FTC’s approval in
writing.

5. To ensure that other payment platforms could take part in the competition, the new
business and the merging enterprises may not refuse, without justification, requests from
other mobile payment platforms for connection directly or through an interface or obstruct
other mobile payment platforms from entering the market.

6. Without justification, the new business may not treat the merging enterprises (and their
subsidiaries and affiliates) preferentially on the terms for service providers or secure
element suppliers.

7. Without justification, the new business may not treat any service provider or secure
element supplier differentially.

8. The new business and the merging enterprises may not engage in any practices to restrict
competition or impede fair competition, such as boycotting, against any specific
enterprises.

9. Two months before the TSM platform begins operation, the new business is required to
provide the FTC with the management regulations for the TSM platform (including but not
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limited to details of co-operation between service providers and secure element suppliers)
and publicly announce the regulations before they take effect.

10. Two months before the TSM platform begins operation, the new business is required to
provide the FTC with a set of regulations regarding the protection of personal and
transaction information and publicly announce the regulations before they take effect.

11. Five years after it is set up, the new business is required to provide the FTC with the
following information before the end of March each year: a list of shareholders, total sales
in the previous year, the number of names of service providers worked with, the
regulations for the operation of the TSM platform, and new business items not registered in
the declaration.

3. The role of competition authorities in the formulation and implementation of other
policies, e.g. regulatory reform, trade and industrial policies

23. In its first amendment in 1999, the new provision of the Act required that the Act not be
applied to acts performed in accordance with other laws only if such other laws do not conflict with
the legislative purpose of the Act. This amendment thereby affirms that the spirit and contents of the
Act be the core of economic policy.

24. The FTC has completed a comprehensive review of all relevant laws and regulations since
2001 to minimise potential conflicts among laws, to advocate free and fair competition, and to
ensure the presence of a healthy operating environment in which all businesses are able to compete
fairly. As a result, the FTC will continue to be aware of developments in various markets, perform
reviews of other laws to determine whether they are in compliance with the Act and consult with
relevant industry competent authorities to prevent related laws and regulations from impeding
competition.

25. In 2013, the FTC organised and participated in various consultation meetings with other
government authorities related to competition issues, as summarised in the following:

e Organised a meeting inviting the Council of Agriculture, Ministry of Welfare and Health,
Ministry of Economic affairs, Ministry of Justice, and the Department of Consumer
Protection of the Executive Yuan for the “Application of Relevant Laws and Regulations
to False Labeling and Advertising on Seedlings, Fertilizers, Ranch Products, Packaged
Rice, and Organic Foods” to co-ordinate the divisions of applicable laws and competent
authorities.

e Participated in the meeting organised by the National Communication Commission and
Executive Yuan for the “Prevention of Broadcasting and Television Monopoly and the
Maintenance of Diversity Act” (draft) meetings and provided the Commission’s opinions
on the draft. The draft is now pending in the Legislative Yuan for review.

e Participated in the pricing meetings of junior-high and elementary schools’ text books
collective procurement for the 2013 school year and provided opinions on the prices of
papers.

e Organised two meetings to discuss the “Procedures for Fighting Illegal Stocking and Price
Gauging of Vegetables” with Council of Agriculture, Council of Economic Planning and
Development, Department of Consumer Protection of the Executive Yuan, Ministry of
Economic Affairs, Ministry of Justice and National Police Agency of the Ministry of
Interior.
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4. Resources of competition authorities
4.1 Resources overall
4.1.1 Annual budget

26. NT$341.146 million in 2013 (approximately equivalent to US$11.46 million in Dec.
2013).

4.1.2 Number of employees (person-years)

217. There were 212 employees at the end of the year 2013, including all staff in the operations
and administrative departments and 7 full-time Commissioners. The operations departments include
the Department of Service Industry Competition, Department of Manufacturing Industry
Competition, Department of Fair Competition, Department of Planning and the Department of Legal
Affairs. Over 91% of employees have bachelor degrees with majors in different subjects at the
university level.

28. In terms of the educational background percentages, 28%, 21%, 7%, 5% and 39% of the
employees majored in law, economics, business administration, accounting and other related fields
(including information management, statistics, and public administration), respectively.

29. As a result, the structure of the human resources of the FTC is as follows:
Category No. of employees
Lawyers 60
Economists 45
Other professionals & support staff 107
All staff combined 212
4.2 Human resources (person-years) applied to:

4.2.1 Enforcement against anti-competitive practices and merger review

30. Apart from the Department of Fair Competition, which has 32 staff and is responsible for
unfair competition practices, such as false and misleading advertisements, counterfeiting and multi-
level sales cases, the Departments of Service Industry Competition and Manufacturing Industry
Competition of the FTC handle all kinds of anti-competitive cases, including the abuse of dominant
market positions, merger reviews, cartels and various vertical restraints.

31. The Department of Service Industry Competition is responsible for cases related to the
services and agricultural sectors, and the Department of Manufacturing Industry Competition is
responsible for cases related to the manufacturing sectors. There are 30 staff members in the
Department of Service Industry Competition and 27 in the Department of Manufacturing Industry
Competition.

4.2.2 Advocacy efforts
32. In 2013, 9 of the 26 staff members in the Department of Planning of the FTC were

primarily in charge of public outreach programs. However, since most of the outreach programs for
competition advocacy were case-oriented, almost every department staff member played an active
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role in outreach activities. The FTC organised 95 seminars in 2013 for the public, students, and local
governments to introduce the regulations of the FTA.

33. Furthermore, in 2013, the FTC held 3 seminars for the various business sectors to introduce
the leniency program and administrative fines to ensure acquaintance with the new provisions of the
FTA. The FTC also held 5 seminars for business sectors to introduce the “Code of Conduct for the
Antitrust Compliance of Enterprises.”

4.3 Period covered by the above information
34. January through December 2013
5. Summaries of or references to new reports and studies on competition policy issues

e The FTC studied and published reports on competition policy issues in 2013 with the
following titles. All of them are only available in Chinese.

e A Study of Cross-Border Cooperation on Anti-trust Enforcement from the Extraterritorial
Application of Competition Law.

e A Study on Regulations on the Business Conducts of Franchise Enterprises.

e A Study and Analysis of Competition Cases in the Tobacco and Wine Markets after
Deregulations of the two Markets.

e A Study on Article 21 of the FTA on Regulations of Advertisement and its Interactions
with other Related Acts.

e A Study on the Interface between of Professional Personnel Laws and the Fair Trade Act.

35. The FTC also engaged in outsourced research, and published the following research reports
in 2013. A short English abstract is available for both reports.

e A Study on Factors to Be Considered in the Application of “Rule of Reason” in the Non-
Price Vertical Restraints.

e A Study on the Application of Economic Analysis on Competition Law Issues.
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CHINESE TAIPEI

1. The competition authority in Chinese Taipei, Fair Trade Commission, Executive Yuan, was
established on January 27, 1992. In harmony with the reform of government organisation, the “Organic
Act of the Fair Trade Commission” was promulgated on November 14, 2011 and went into effect on
February 6, 2012. It was renamed the Fair Trade Commission (FTC) accordingly. This paper will illustrate
the history of the institutional change of the FTC, independent status, as well as the debates while several
proposals relating to consolidation of the FTC with other agencies were submitted during the
organisational reform period.

1. Institutional Design of the FTC before 2012
1.1 The Structure of the Fair Trade Commission
2. The competition law of Chinese Taipei, the Fair Trade Act (FTA), was promulgated on February

4, 1991 and entered into force on February 4, 1992. The Act covers two areas: anti-competition and unfair
competition. As a matter of fact, the FTA was part of the economic liberalisation policy planned in the
1980s so that the FTC was originally designed to be a law enforcement unit within the Ministry of
Economic Affairs (MOEA) when drafting the FTA. However, as the legislative process took several years
to come into force, the status of the FTA was elevated to that of a ministry-level agency to accommodate
changes in the socioeconomic environment. Eventually the “Fair Trade Commission Organic Statute”
(Organic Statute) that was promulgated on January 13, 1992.

3. According to the FTA (1992) and the Organic Statute (1992), the FTC was a second-level
agency under the Executive Yuan; i.e., a ministerial-level agency that is responsible for policy and
legislation as well as enforcement. There were nine full-time commissioners, including the chairperson and
the vice-chairperson. Commissioners were to be nominated by the Premier and appointed by the President
to serve a 3-year term and could be reappointed after the expiration of his/her term. Each commissioner
was required to have an academic background and experience in law, economics, finance, accounting or
management. Meanwhile, because the terms of all the commissioners began and expired at the same time,
the Commission was referred to as the “First-term”, “Second-term” Commission, and so forth. There were
seven terms before the FTC was reformed in 2012.

4. FTC staff is organised by sector and by function: five departments and five supporting offices to
be respectively responsible for anti-competition and unfair competition in service and manufacturing
industries, policy planning, legal affairs and administrative support.

1.2 The Organisational Features of the FTC

5. Article 28 of the FTA stated, “the Fair Trade Commission shall carry out its duties independently
in accordance with the law and may dispose of the cases in respect of fair trade in the name of the
Commission.” Article 13 of the Organic Statute (1992) also specified, “the commissioners may not take
part in any political party activities during their service in the Fair Trade Commission and shall exercise
their duties independently according to law.” These two provisions served as double protection for the
independence of the commissioners and the agency.
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6. According to the Organic Statute (1992), the FTC was a collegial agency. The commissioners
meet once a week and decisions were made by majority vote of a quorum of the membership which was
more than half of the total. All meeting records, except confidential matters, should be open to the public.
The number of commissioners with the same political party could not exceed one half of the total number
of commissioners. Commissioners were required to be beyond party affiliations and exercise their duties
independently so that unnecessary interference in the Commission’s policies and law enforcement from
political parties or other agencies could be prevented.

7. Although the FTC was subordinated to the Executive Yuan, its independence was well guarded
due to the following institutional design: 1) the Commission operated under a collegial system in which
meeting decisions were achieved with the approval of the majority of the commissioners; and 2) the
commissioners were political appointees protected by a fixed term tenure and therefore not placed under
supervision in the administrative system. Besides, there were comments from scholars that when the
chairperson of the FTC, a ministerial-level decision-making body, attended Executive Yuan Council
meetings to present the standpoint of the Commission toward a policy, the role of the FTC changed from
an independent law enforcer into a participant in policy making. It was unique in its institutional design®.

2. Government Reform and Restructuring of the FTC

8. The government of Chinese Taipei started to plan the reorganisation of administrative agencies in
the 1990s. The objective was to build a “streamlined, flexible and effective government” to boost national
competitiveness. After years of study and review, related legislation was finally completed in 2010. The
most important pieces of legislation included the “Basic Code Governing Central Administrative Agencies
Organizations” (the Basic Code), promulgated and enacted on June 23, 2004, and the “Organic Act of the
Executive Yuan” promulgated on February 3, 2010 to take effect on January 6, 2012.

9. Article 3 of the Basic Code defines “independent agency” as “a commission-type collegial
organisation that exercises its powers and functions independently without the supervision of other
agencies, and operates autonomously unless otherwise stipulated.” Article 4 provides that the organisation
of independent agencies is to be governed by law. And moreover, Article 21 prescribes that “the term of
office, and proceedings for the appointment, suspension and discharge of commission members of
independent agencies shall be clearly stipulated. Nominations for full-time commission members of
second-level independent agencies must be submitted to the Legislative Yuan for approval. For other
independent agencies, commission members shall be appointed by the head of the first-level agency. When
making appointments mentioned in the preceding paragraph, the head of the first-level agency shall
designate one of the members as head of the agency and another member as deputy head. The number of
commission members referred to in Paragraph 1 shall be five to eleven in principle unless otherwise
required. The number of members belonging to the same political party shall not exceed a certain
proportion.”

10. Furthermore, Article 9 of the “Organic Act of the Executive Yuan,” the Executive Yuan
enumerates three independent agencies, which are equivalent to second-level agencies in the central
government, the Central Election Commission, the National Communications Commission and the Fair
Trade Commission. On the basis of the aforementioned regulations in the Basic Code, the FTC drew up the
draft “Organic Act of the Fair Trade Commission” (Organic Act). It was passed by the Legislative Yuan on
October 28, 2011 and officially took effect on Feb. 6, 2012. The main changes made to the FTC as a result
of the organisational reform include: 1) reinforcement of the FTC’s independent status; 2) reduction in the
number of commissioners from nine to seven; 3) the appointment of commissioners subject toconsent by
the Legislative Yuan; 4) extension of the commissioner’s term and the adoption of staggered terms.

! Su, Yeong-Chin: “Between Self-governance and Regulation,” Wu-Nan Book Inc., p. 9.
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2.1 The Institutional Changes of the FTC

11. According to the Organic Act, the seven commissioners hold full-time positions for a 4-year term
and the term is renewable. They are nominated by the Premier and the appointment is subject to consent by
the Legislative Yuan. When nominating commissioners, the Premier is to designate one of the
commissioners to be the chairperson and another the vice-chairperson. As result of the staggered terms, 3
of the 7 commissioners under the Organic Act, excluding the chair and vice chair, were appointed to serve
for a term of 2 years and in 2015 the 3 positions will be appointed to serve for a 4-year term.

12. Besides the changes in the appointment of commissioners, the Organic Act stipulates that the
Premier may dismiss commissioners under one of the following situations: 1) too ill to perform their
duties; 2) committing illegal acts, reckless disregard of duties, or other misconducts; and 3) held in
detention or indicted for criminal commitments.

13. Another important change in the organisation is to set up the Information and Economic Analysis
Office to strengthen the capacity of the Commission in economic analysis and the collection of economic
and industrial data. In addition, the five Departments, i.e., the First, Second, Third, Planning and Legal
Affairs, were renamed the Department of Service Industry Competition, Department of Manufacturing
Industry Competition, Department of Fair Competition, Department of Planning and Department of Legal
Affairs to highlight their functions. These units have continued to work on cases involving violations of the
FTA as well as draw up fair trade policies and regulations.

2.2 Reinforcement of Independent Status

14. As mentioned above, while the FTC may remain a subordinate agency of the Executive Yuan, the
name “Executive Yuan” has been removed from its title so that the independence of the agency is
emphasised.

15. To further reinforce the independence of the FTC, the proposed amendment to the FTA states
that appeals against decisions made by the FTC would be taken directly to the Administrative Court. The
reason for this amendment is that, under current administrative system, the FTC is considered as a
subordinate agency of the Executive Yuan, so the FTC’s sanctions and decisions would be appealed to the
Appeal and Petition Committee of the Executive Yuan first as set forth in Subparagraph 7 of Article 4 of
the Administrative Appeal Act. Considering the purpose of the regulations regarding independent agencies
stipulated in the Basic Code, intervention and supervision from superior agencies on the decisions made by
independent agencies should, within the boundaries of the law, be eliminated so that the professionalism
and credibility of independent agencies can be maintained. Therefore, the proposed amendment specifies
that appeals are to be made to Administrative Court to minimise inappropriate administrative intervention.
Currently, the drafted amendment is being reviewed by the Legislative Yuan.

3. Debates on Consolidation of the FTC with other Agencies

16. During the government organisational reform, a number of proposals with regard to the
consolidation of the FTC with other agencies were put forward, including its annexation with the
Consumer Protection Commission to become the “Fair Trade and Consumer Protection Commission,” the
International Trade Commission (ITC) of the MOEA to be merged with the to-be-established “Fair Trade
and Consumer Protection Commission,” and the placement of government procurement complaint review
work under the FTC as suggested by the Public Construction Commission (PCC) in 2009. However, after
meetings and consultations, none of the above-mentioned proposals were adopted.
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3.1 Discussion on Consolidation with the Consumer Protection Commission

17. The Consumer Protection Commission (CPC) of Chinese Taipei was set up on Jul. 1, 1994 to be
responsible for formulating and supervising the implementation of consumer protection policies. It was
also a collegial organisation with 11-19 members to serve a 3-year term. The Vice-Premier would be
assigned by the President as the Chair of the CPC and the members included heads of related ministries,
representatives from consumer protection organisations, corporate managers, and scholars as well as
relevant field experts.

18. The main consideration behind the idea to consolidate the two commissions was that the
legislative purposes of the FTA and the Consumer Protection Law were overlapping to some extent® In
addition to this, the duties of the two agencies were complementary to each other and the consolidation
could effectively maintain market functions and protect consumer interests while the goal of streamlining
government organisation would also be achieved. Moreover, the proposal had been encouraged by the fact
that the competition authorities in several countries back then also concurrently served as a consumer
protection agency, such as the US Federal Trade Commission and the Australian Competition and
Consumer Commission. Therefore, the consolidation of the two commissions into an independent agency
was deemed positive for government efficiency and the allocation of resources.

19. During the government reorganisation period, the two agencies met several times to discuss how
they could be consolidated. The focus was set on how the two agencies with systemic and functional
dissimilarities could be combined to create a new agency. As a competition authority, the FTC had the
power to investigate and sanction enterprises that violate the FTA, and the FTC was a quasi-judicial body
in terms of its function and independence. By contrast, the CPC was a co-ordination agency mainly to co-
ordinate and oversee various competent authorities. In terms of functionality, it was not an independent
agency. Consolidation of the two into an independent agency was bound to have an impact on the
consumer protection operations and weaken the original functions of the CPC.

20. After several meetings and discussions, the Vice Premier decided at a meeting held in Apr. 2005
that the two agencies would not be consolidated. The organisation and functions of the CPC remained the
same. Later, on Jan. 1, 2012, the CPC was restructured and annexed into the Executive Yuan as the
Consumer Protection Committee and its operative units became the Department of Consumer Protection,
Executive Yuan as the staff unit of the Consumer Protection Committee.

3.2 Discussion on Consolidation with the ITC

21. During 2004 when the consolidation between the FTC and the CPC was being discussed, the
MOEA also suggested that its subordinate the ITC could be included as part of the new “Fair Trade and
Consumer Protection Commission” to be created. The main reasons were 1) to be in line with major WTO
members that have an independent and unprejudiced quasi-judicial agency to carry out trade remedy

Article 1 of the FTA provides that, “this Act is enacted for the purposes of maintaining trading order,
protecting consumers’ interests, ensuring fair competition, and promoting economic stability and
prosperity,” while Article 1 of the Consumer Protection Law stipulates that, “the Consumer Protection
Law is enacted for the purposes of protecting the interests of consumers, facilitating the safety of the
consumer life of nationals, and improving the quality of the consumer life of nationals.”
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measures® and 2) to conform to the requirements of objectivity and neutrality that would demonstrate the
significance of investigations on trade injury.

22. The viewpoint of the FTC toward the proposal was that, despite both agencies’ being collegial
organisations and having the quasi-judicial authority to investigate businesses and industries, the
consolidation was still debatable when the objectives in the protection of legal interests, the operations of
the duties and the structure of independent agencies were taken into consideration®. As for the CPC, on the
other hand, the ITC’s “import relief” measures were to cope with dumping at low prices and the imposition
of “countervailing duty” would be responses to unjustified subsidisation by foreign governments.
However, when businesses engaged in dumping at low prices or received subsidies, the results could be
advantageous to consumers. Hence, the operations of the ITC were entirely different from consumer
protection work and the merger with the ITC would result in conflict with the spirit of consumer
protection.

23. The three agencies met to review and discuss the proposal and the meeting minutes were
presented to the Government Reform Committee of the Executive Yuan for evaluation. As mentioned
above, after the CPC confirmed that it would not be consolidated with the FTC, and thus the proposal no
longer needed any further consideration.

3.3 The Proposal to Place Government Procurement Complaint Review Work under the FTC

24, In 2009, the Public Construction Commission (PCC) put forth the suggestion that its government
procurement complaint review work be placed under the responsibility of the FTC. The main reason was
that the review and mediation of complaints with regard to government procurement required
independence, objectivity and fairness. In order to accelerate the handling of disputes, experts had already
suggested that the Complaint Review Board for Government Procurement should be made an independent

According to the Foreign Trade Act and the Organic Regulation of the International Trade Commission,
Ministry of Economic Affairs, the duties of the ITC include 1) Conduct investigation under paragraph of
Article 18 of the Foreign Trade Act. 2) Deliberate an institution. Make injury determination, and draft
trade remedy recommendation of the investigation prescribed in the preceding paragraph. 3) Conduct
injury investigation under Article 19 of the Foreign Trade Act. 4) Provide advisory comments on
improper relief issues. 5) Conduct research regarding import relief issues.

4 The reasons behind the objection of the FTC included:

1) In the legal interests of protection, anti-dumping and anti-subsidy measures and the imposition of
countervailing duty in cases involving import relief were mainly to prevent the dumping of foreign goods
in the domestic market. The purpose was to protect domestic industries as industrial and trade policies were
involved. The objectives of competition law, however, were to maintain market order and ensure that price
advantages, quantity, quality, better service or other conditions were adopted to seek trading opportunities.
Competition policies were a concern and the purpose was to promote competition and protect consumers.

2) Recommendations made by the ITC regarding behavioral remedy measures in import relief cases could
not all be realised without the supervision of the MOEA and the co-operation of related competent
authorities. This was inconsistent with the definition of an independent agency.

3) In practice, competition authorities in other jurisdictions may investigate whether there is a violation of
competition law with regard to those abusing anti-dumping measures in cases that would lead to anti-
competition or unfair competition. If the responsibility of the ITC were to be placed under the new agency,
it would, on one hand, have to investigate trade injury based on the application from concerned parties and,
on the other hand, initiate an investigation on the applicant should the trade injury application was
considered as a conduct against the competition law. Under such circumstances, contradictions could occur
as competition authority seldom dealt with anti-dumping cases.
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agency. As the FTC is an independent agency with full-time commissioners to review cases under a
collegial system, placing the complaint review work within the jurisdiction of the FTC would not increase
the number of central government agencies and it would be consistent with the principle of organisational
reform.

25. The FTC responded by stating that: 1) the Government Procurement Act (GPA) was governed by
the PCC and the issues involved in the GPA were different from the functions of the FTC; 2) disputes over
contract performance between procurement agencies and suppliers should be settled in accordance with the
GPA or Civil Code. For these reasons, it would be inappropriate to place the work under the FTC and, as a
consequence, the suggestion was not taken into consideration.
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