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Draft 8.13.2012
QUESTIONNAIRE
Dealing with Parties at Fault for Bank Failures

The RGC Subcommittee on Dealing with parties at fault for bank failures and insurance fraud has
been developing a discussion paper on the topic. As part of this work it intends to compile relevant
information about the role and practical experience of deposit insurers in this area.

The Subcommittee has developed this questionnaire and would highly appreciate it if your
organization could provide responses to it by September 28, 2012.

The main objectives of this questionnaire are:
a) To understand the role of the Deposit Insurers (Dls) in prevention, investigation and
prosecution of misconduct of persons at fault for bank failures.
b) To identify best practices in this area.
c) To identify different institutional arrangements among DlIs and other financial safety players
and/or law enforcement agencies in this area.

KEY CONCEPTS:

Civil administrative actions - actions that a regulatory authority or a deposit insurer (when acting in
its supervisory/regulatory capacity) can take against a problem institution in order to reverse
negative trends or operational results. Available actions could include 1) removal of culpable
financial institution officials from the industry or 2) an order to the financial institution that it cease
and desist from the conduct in question 3) an assessment of civil money penalties against the
institution or individual concerned. Civil administrative powers in some countries can include the
power to issue subpoenas during the investigative and/or formal hearing stages of the action. Civil
administrative actions can also be commenced against culpable individuals after a financial
institution’s failure.

A criminal prosecution occurs when the appropriate government authority brings charges against
an individual (or corporation) because they stand accused of committing an act that is classified as a
crime by statute. If convicted, the individual may be incarcerated and ordered to make restitution
to the victim, or simply ordered to | pay a fine and/or complete some sort of community service or
any combination thereof. The threshold of proof is higher in criminal cases than in civil cases. A civil
case may be pursued along with a criminal case for the same wrongdoing, although in some
countries problematic legal issues may arise (called parallel proceedings issues) when both criminal
and civil are pursued at the same time instead of consecutively.

Civil lawsuits are legal actions between two or more parties where compensation and/or injunctive
relief is sought for the alleged damages caused.



Country:

Contact person:

Please mark with “v” or highlight (by colour) the right answer or provide your response to the
question.

Investigation and Legal Authority

1. What entity(s) is responsible for investigating causes of bank failures? (multiple
select)

a) Deposit insurer.

b) Central Bank

c) Bank supervisor.

d) Receiver/conservator/liquidator/bankruptcy trustee.

e) Law enforcement agencies (including administrative agencies, prosecutors,
courts). (please specify).

f) Other (please indicate).

2. Which law(s) or regulation(s) govern(s) the necessity of and procedures for
investigating causes of a bank failure and entities authorized to investigate
causes of bank failures? (Please specify the name or codification of such law(s)
or regulation(s) and, if possible, attach copies/references/abstracts from such
documents in English). Please provide an URL to the laws or regulations if
available.

3. s there a statutory (required by law or regulation) or internally imposed time
period in which transactions/actions/omissions/negligence that contributed to a
bank failure must be identified?

If so, please specify. (If based on law(s)/regulation(s), please specify the name
or codification of such law(s) and/or regulation(s) and, if possible, attach
copies/references/abstracts from such documents).



Information Sharing

4.

Does the Deposit Insurer have formal or informal cooperation with law
enforcement/other investigating agencies (including administrative agencies,
prosecutors and courts). If yes, what is the basis for such cooperation? (Multiple
Select)

a. Law(s).

b. Regulation(s).

c. Memorandum of Understanding (MOU).
d. Custom and practice.

e. Other (please specify).

Investigation Timing/Methods/Results

5.

How are investigations funded? (e.g., investigative entity is loaned funds from
the estate or some other entity)

How long does a typical investigation last?

When does an investigation into the cause of a bank failure typically begin? (e.g.,
prior to resolution, during resolution, or after the resolution)

Does the entity responsible for investigating have internal rules/ specialized
handbook for conducting such investigations?(please describe) Yes No

Is there a standardized format/process for presenting/summarizing results of
such investigations? (please describe) Yes No



10. If the answer to 9 was yes, does the standard format include a general overview
of the bank in question? (please describe) Yes No

If possible, please enclose copies of such internal rules/handbooks and/or an
example of a standardized presentation/summary of investigation results (in
English).

11. If the deposit insurer is not primarily responsible for investigating causes of bank
failure, please briefly describe the role of the deposit insurer, if any, in
investigations conducted by third parties.

Aspects regarding legal pursuit

12. Who is empowered to bring civil, administrative, or criminal actions against
persons/entities contributing to losses of failed banks for either: the recovery of
damages, civil or criminal restitution, or other actions/penalties? (multiple select)

Entity Name Civil Litigation | Administrative | Criminal

a. Depositinsurer.

b. Receiver/Liquidator/Trustee

c. Central Bank

d. Bank supervisor.

e. Law enforcement agency.

f. Bank shareholder (s),
creditor(s).

g. Other (please, specify).

13. Are civil suits, administrative proceedings or criminal prosecutions publicized?
(please describe) Yes No

14. Do the laws in your country define fiduciary duties that directors and officers of
banks in your country owe to the bank?  (please describe) Yes No



Grounds for initiating legal actions.

15. Please describe the five most common actions/omissions that can constitute
grounds for bringing civil court proceedings against a person/entity.

16. Please describe the five most common actions that can constitute grounds for
bringing civil administrative or enforcement proceedings (e.g., prohibition from
further banking employment, civil money penalty) against a person/entity:

17. Please describe the five most common actions that can constitute grounds for
bringing criminal enforcement proceedings against a person/entity):

18. Against what persons/entities can civil liability or administrative proceedings be
brought in connection with losses sustained by a failed bank? (multiple select)

a. Member(s) of the bank’s board of directors.

b. The bank’s Chief Executive Officer, Chief Financial Officer, Chief Lending
Officer and/or Chief Credit Officer.

c. The bank’s other senior executive officers.

d. The bank’s employees.

e. The bank’s internal and/or external auditors.

f. Attorneys and/or law firms that provided services to the bank.

g. Appraisers and/or appraisal firms that provided services to the banK.
h. Securities underwriters, issuers, brokers, and/or advisors.

i. Brokers and other professional intermediaries/advisors responsible for
purchasing/placing products/services in connection with the bank’s
insurance coverage and/or investment or loan portfolios.

j.  Fidelity bond insurers, title insurers, or other guarantors of liabilities
associated with the bank.

k. Borrowers of the bank not included in categories above.

|.  Other (please specify).



19. What are some actions that culpable or potentially culpable persons/entities
involved in failed banks have undertaken in the past to defend and/or avoid
responsibility for their actions? (multiple select)

a. Removing and/or destroying bank documents and/or electronic
database(s)/other evidence.

b. Falsifying the bank’s financial statements/other bank records.

c. Providing misleading or incorrect information to supervisory/regulatory
bodies/other relevant parties.

d. Deflecting responsibility for actions/omissions by raising allegations of
contributory or comparative negligence of supervisors/regulators/other
governing bodies or third parties in connection with such
actions/omissions.

e. Concealing damages/losses through off-balance sheet transactions/
other refinancing mechanisms that replace bad assets with other bad
assets.

f. Using legal entities such as offshore companies that have organizational
structure(s), financial statement(s)/condition, and/or business
operations that cannot be easily examined/verified.

g. Relying on laws/regulations that insulate them from liability and
claiming actions/omissions were within the bounds of business
discretion/judgment that absolves them from liability.

h. Asset transfers to trusts, family members, others?

i. Other (please, specify).

20. What are the criteria that are used for making decisions on initiating civil and/or
criminal actions against persons /entities for causing/contributing to losses of a
failed bank:

a. Size of damages/degree of harm to failed bank.
b. Cost-effectiveness.

c. Social/political/legal significance of wrong-doing/offence.

6



21.

Legal Recoveries

22.

23.

24,

25.

26.

d. Other (please, specify)

In a civil proceeding, who has the burden of proof? (multiple select)

a. The entity that has commenced the civil action (e.g., prosecutor) against
those contributing to losses at a failed bank, must prove that wrong-
doing doing occurred.

b. The entity against whom the civil action has been commenced (e.g.,
defendant), must prove that no wrong-doing occurred.

c. The burden of proof can change (please explain).

d. Other (please, specify).

How are damages caused by a person’s/entity’s actions/omissions typically
evaluated in determining whether civil actions will be cost effective or to
support civil and/or criminal restitution orders?

How are recovery sources identified?

Does the nature and/or amount of the recovery source influence whether or not
a claim against a person/entity will be asserted/pursued? (please describe)

Yes No

Do your insured depository institutions typically carry Directors and Officers
insurance which provides malpractice insurance for the bank’s directors and
officers?  (please describe) Yes No

Do your institutions typically carry fidelity bond insurance? (please describe)
Yes No



Parties at Fault Statistics (as at 01.01.2012)

If available, please provide statistics for the following questions. If statistics are not available,
please skip to question 32 (Changes to Existing Laws). If possible separate crisis and non crisis
periods and indicate the period for when the financial crisis occurred in your jurisdiction. If charts
and graphs supporting the statistics are available, please provide.

27. How many bank failures have occurred since inception?

28. The total number of legal actions in connection with failed banks commenced
over the last 10 years divided into the following categories (or the period in
which such statistics have been maintained, if less):

a. Civil actions:
b. Criminal actions:

c. Administrative or enforcement actions (e.g., prohibition from further
banking employment, civil money penalty) :

d. Other actions (please, specify)

29. The percentage of legal actions in connection with failed banks dismissed and/or
resolved in favor of the persons/entities against whom the action was
commenced over the last 10 years (or the period in which such statistics have
been maintained, if less).

a. Civil actions:
b. Criminal actions:
c. Administrative or enforcement actions:

d. Other (please, specify)

30. If previous statistics can be separated by accused party, please provide (e.g.,
bank officer, director, shareholder, auditor, attorney, appraiser, broker,
borrower, etc.).

31. The total amount recovered as a result of legal actions commenced in
connection with failed banks over the last 10 years divided into the following
8



categories (or the period in which such statistics have been maintained, if less).

a. Type of action (i.e., civil liability/civil enforcement/criminal, etc.).

b. Responsible party (i.e., bank officer, director, shareholder, auditor,
attorney, appraiser, broker, borrower, etc.).

c. Source of the recovery (i.e., liability insurance, personal assets, wage
garnishment, asset seizure, etc.).

Changes to Existing Laws/Regulations/Processes

32. Are there any recent changes to laws/regulations and/or processes that
enhanced the investigation, civil litigation, administrative proceedings or
criminal prosecution of persons/entities responsible for the losses of failed
banks? (Please briefly describe).

33. What changes are being contemplated to improve the investigation and or
civil/criminal prosecution of persons/entities responsible for the losses of failed
banks? (Please briefly describe).

34. What public policy/social/economic/political or other barriers exist that may
pose obstacles to advocating for and/or implementing such additional
powers/amendments or enhancements?
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Draft 8.13.2012
QUESTIONNAIRE
Dealing with Parties at Fault for Insurance Fraud

The RGC Subcommittee on Dealing with parties at fault for bank failures and insurance fraud has
been developing a discussion paper on the topic. As part of this work it intends to compile relevant
information about the role and practical experience of deposit insurers in this area.

The Subcommittee has developed this questionnaire and would highly appreciate it if your
organization could provide responses to it by September 28, 2012.

The main objectives of this questionnaire are:
a) To understand the role of the Deposit Insurers (Dls) in prevention, investigation and
prosecution of deposit insurance fraud.
b) To identify best practices in this area.
c) To identify different institutional arrangements among DlIs and other financial safety players
and/or law enforcement agencies in this area.

Country:

Contact person:

Please mark with “v” or highlight (by colour) the right answer or provide your response to the
question.

Deposit Insurance Fraud - Investigation of Causes

1. How do you understand/define the term “insurance fraud”? (For example, an
insurance fraud in deposit insurance is the action/actions that cause or can
cause illegitimate payment of insurance to a person that is not covered by the
deposit insurance protection or in excess of the established coverage limit).

2. Are there laws or regulations in place to facilitate the prevention of and/or
prosecute deposit insurance fraud? (If yes, please specify the name or
codification of such law(s) and/or regulation(s) and, if possible, attach
copies/references/abstracts from such documents).



3. Has deposit insurance fraud in connection with bank failures been a historical
problem or concern? If not, what do you attribute this non-occurrence to?

If your answer to question 3 was yes, continue with this survey. If the answer to question 3 is no,
you have finished the survey.

4. Please indicate typical methods/scenarios of deposit insurance fraud (Multiple
Select)

a. Substitution of a deposit owner (replacement of an uninsured depositor
by an insured one).

b. Splitting the amounts/deposits in excess of the established coverage
limit and transferring them to insured accounts of other persons just
prior to bank failure.

c. Inclusion of fake depositor/deposits into the register of insured deposit
liabilities.

d. Other (please, indicate).
5. Who conducts the investigation of deposit insurance fraud?
a. Depositinsurer.
b. Receiver/conservator/liquidator/bankruptcy trustee.
c. Authorized individual.
d. Specialized firm.
e. Law enforcement agencies. (If yes, please specify).
f. Other (please specify).
Statistics (as at 01.01.2012)

If statistics are available for deposit insurance fraud, please attempt to answer questions 38 - 40. If
not, please skip to question 41.

6. Are statistics maintained on the number of deposit insurance fraud cases and/or
the amount of damages/restitution/penalties recovered as a result of legal
actions commenced and/or resolved in connection with deposit insurance fraud?

Yes No



7. Are those statistics are maintained per bank, peryear. Yes No
8. If yes, please provide statistics for the last ten years for the following items:

a. The number of banks in which deposit insurance fraud was
identified.

b. The number of individual deposit insurance fraud cases.

c. The total amount of payouts to depositors on claims that resulted
from deposit insurance fraud.

d. The total number of deposit insurance fraud actions commenced
against individuals/entities.

e. The total number of deposit insurance fraud actions resolved in
favor of the deposit insurer or claimant.

f.  The total value of recoveries associated with deposit insurance fraud
actions.

If there are there graphs or other charts that track deposit insurance fraud cases, claims, losses
and/or recoveries, please provide.

Changes to existing laws/regulations/processes

9. What additional powers and/or amendments to the existing laws/regulations
and/or processes would enhance and/or increase the efficiency and/or
effectiveness of the prevention and prosecution of deposit insurance fraud?
(Please, briefly describe).

10. What public policy/social/economic/political or other barriers exist that may
pose obstacles to advocating for and/or implementing such additional
powers/amendments or enhancements?
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Technical Seminar “"Dealing with Parties at Fault of Bank

Failures and Fraud in Deposit Insurance”
IADI European Regional Committee

Ararat Park Hyatt Hotel, Moscow, Russia, May 27- 29, 2013

Monday, May 27", 2013

19.00 - 22.00 Welcome Reception (Ararat Park Hyatt Hotel, Bibliotheque room)

Tuesday, May 28", 2013 (Day 1)

Registration outside the Sargsyan Room of the Ararat Park

9.30 - 10.00 Hyatt Hotel(2™ floor), Tea, Coffee

Welcoming Remarks

Mr Anton Siluanov, Finance Minister of the Russian
Federation

10.00 - 10.30 Mr Yury Isaev, General Director, Deposit Insurance
Agency, Russia

Mr Jerzy Pruski, Chair of the Executive Council and
President of IADI and President of the Bank Guarantee
Fund of Poland

Keynote Speech

Mr Richard Heis, Board Member, INSOL International,
Partner, KPMG, London

10.30 - 11.00

Session 1: General Aspects of Investigation and

Prosecution of Illegal Actions that Contributed to Bank
Failures

Moderator:
. Prof. Riccardo de Lisa, Interbank Deposit Protection
11:10- 12.20 Fund, Italy

Speakers:

Mr Nikolay Evstratenko, Deputy Director, Planning and
Strategic Development Department, Deposit Insurance
Agency, Russia
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Mr Michael Krimminger, Partner, Clearly Gottlieb Steen
and Hamilton LLP

12.20 - 12.40 Break (Group Photograph, Tee, Coffee)

Session 2: Investigation of Causes of Bank Failures

Moderator: Mr Eugen Dijmarescu, CEO,Bank Deposit
Guarantee Fund, Romania and Chair of IADI European
Regional Committee

Speakers:

Mr Roberto Moretti, Secretary General, Interbank Deposit
12.40-13:50 Protection Fund, Italy

Mr Seok-Jae Kim, Managing Director, Insolvency
Investigation Division,Korea Deposit Insurance Corporation

Mr Valeriy Miroshnikov, First Deputy General Director,
Deposit Insurance Agency, Russia

13.20 - 14.40 Lunch

Session 3: Civil and Criminal Actions against Persons at
Fault of Bank Failures

Moderator:
Mr Tom Murray, Senior Policy Analyst, International
Association of Deposit Insurers

Speakers:

14.40-15:50 Ms Ayla Kiiciikoglu Keles, Acting Head of Strategy
Department, Savings Deposit Insurance Fund, Turkey

Mr John Dorsey, Legal Councel, Federal Deposit Insurance
Corporation

Ms Yulia Medvedeva, Director, Expert Analysis Department)
Deposit Insurance Agency, Russia

19.00 - 21.00 Dinner
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Wednesday, May 29%", 2013 (Day 2)

Session 4: Administrative Sanctions against Parties at Fault
of Bank Failures
Moderator: Mr Andrey Pehterev, Director, Planning and
Strategic Development Department, Deposit Insurance
Agency, Russia
Speakers:
10.00-11:00 Mr Jan Philipp Nolte, Division Manager, Financial Stability,

Association of German Banks
Mr John Dorsey, Legal Councel, Federal Deposit Insurance
Corporation
Mr Alheri Bulus Nyako, Director of Legal Department,
Nigeria Deposit Insurance Corporation

LU = o Break (Tea, Coffee)
Session 5: Prevention and Combating Fraud in Deposit
Insurance
Moderator:
Mr Nikolay Remchukov, Director, International Affairs
, Deposit Insurance Agency, Russia
Speakers:
Mr Andrey Melnikov, Deputy General Director, Deposit

11.15-12.35 Insurance Agency, Russia

Mr Romeo M. Mendoza, General Counsel and Senior Vice
President, Philippine Deposit Insurance Corporation
Ms. Jelena Zlatovié, Expert Associate of the Deposit
Insurance Department, Deposit Insurance Agency, Serbia
Mr Salustra Satria,Director of Insurance and Risk
Management, Indonesia Deposit Insurance Corporation

12.35-12.40 Closing Remarks

13.00 - 15.00 Lunch
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