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>> Context (1)

 Increased attention of mainstream media
to corporate tax affairs

e Spreading perception that MNEs dodge
taxes all around the world and In

particular in developing countries

e Businesses consider reducing taxes a duty
towards shareholders




Context (2)

B | oom be rg Our Company | Prafessional | Anywhere Ehe New Hork Times | International Herald Eribune ‘EDCB ; ;kéll';ilf;'

HOME  QUICK NEWS 'OPINION MARKET DATA PERSONAL FINANCE  TECH POLITICS

Armstrong to Be Strippec BUT MOBODY FAYS THAT

3¢ Tour Titles, Banned i+ - .
U.S. Business Has High Tax Rates but Pays Less

By DAVID KOCIENIEWSKI

ublished: May 2, 2011

g Fuel Costs Plus U.S. Drought
| Equals Higher Food Prices [+

U.S. Companies Dodge $60 Billion In Tax

With Global Odyssey The United States mayv soon wind up with a distinetion that makes El recommenD
et o 15 2010800 P 00 business leaders eringe — the highest corporate tax rate in the world. o TWITTER
—— . . LINKEDIN
(4 . Enlarge This Image  1opping out at 35 percent, America’s -
matl O n | | n e g = e official corporate income tax rate trails ¥ commeEnTs (91)
_ ' that of only Japan, at 39.5 percent, B SIGNINTOE
Home Ne;ns .S. | Spo | TV&Sowhlz | emall | Health | Science | Money | RightMindS The New ﬂﬂfk Times | International Herald Eribune GLOBAL EDITION
News Home | Arts | Headlines | Pictures | Most read | News Board
Economy

F———1 A third of UK's 700 biggest
businesses pay no corporation
tax

By GWYNETH R th cguardian

Lastupdated at

BUT NOBODY PAYS THAT

G.E.’s Strategies Let It Avoid Taxes Altogether

AVID KOCIENIEWSKI

=2 comments  News | Paralympics | Sport | Comment | Culture | Business | Money
MNearly a third of
businesses pal Y \
P C I News ; Technology ; Amazon.com
has revealed. o —

Nos prix pour Afurther 30 per

tondresvous | """ Amazon: £7bn sales, no UK corporation

d And ofthe tax pz
surprendront... two-thirds came

- banking, insur ta}{

while the alcoht

;ﬁ}ﬁfﬂﬁc&ﬂnf;sr Online retailer's British operation owned by company in
Luxembourg which receives all payments for books, DVDs and
other goods

General Flectric, the nation’s largest corporation, had a very good

wvear in 2010.

@, Enlargs This Image L he company reported worldwide
profits of $14.2 billion, and said $5.1
billion of the total came from 1ts
operations in the United States.

Tts American tax bill? None. In fact,
G.E. claimed a tax benefit of $3.2

lan Griffiths
guardian.co.uk, Wednesday 4 April 2012 2116 BST




» What is BEPS? (1)

BASE EROSION and PROFIT SHIFTING

 There are a number of structures, technically legal,
which take advantage of asymmetries in domestic and
International tax rules

o Several studies and data indicate there Is increased
segregation between the location where actual business
activities take place and the location where profits are
reported for tax purposes




» What is BEPS (2)

Key pressure areas:
* hybrid mismatch arrangements and arbitrage
e digital economy
* related party debt-financing
* transfer pricing
e anti-avoidance measures
 the avalilability of preferential regimes




>> Why is BEPS a problem?

|t distorts competition

e |t distorts iInvestment decisions

e |tiIs an issue of fairness




Key Tax Principles and Opportunities for
BEPS (1)

In practice any structure aimed at BEPS will need to incorporate a

number of coordinated strategies, which often can be broken down into

four elements:

1.

minimisation of taxation in a foreign operating or source country
either by shifting gross profits via trading structures or reducing
net profit by maximising deductions at the level of the payer

low or no withholding tax at source

low or no taxation at the level of the recipient (via low-tax
jurisdictions, preferential regimes, hybrid mismatch arrangements)
with entitlement to substantial non-routine profits via intra-group

arrangements

no current taxation of the low taxed profits at level of ultimate
parent.




Key Tax Principles and Opportunities for
BEPS (2)

Elements with a direct relevance in the context of
treaty anti-abuse clauses:
* low or no withholding tax at source (the 2"d
element)
— e.g. through conduit companies

* |low or no taxation at the level of the recipient of
the income (the 3 element)

— notably through the use of preferential tax regimes




>> Anti-Abuse Clauses in the OECD MC (1)

Commentary on Article 1, par. 9.5:

— “A guiding principle is that the benefits of a double
taxation convention should not be available where a
main purpose for entering into certain transactions
or arrangements was to secure a more favourable
tax position and obtaining that more favourable
treatment in these circumstances would be contrary
to the object and purpose of the relevant provisions.”




Anti-Abuse Clauses in the OECD MC (2)

Concept of “beneficial owner” in Articles 10 (dividends), 11 (interest) and 12
(royalties)

— proposals to change the Commentary dealing with the meaning of
“beneficial owner”- revised discussion draft published Oct. 2012

Capital gains derived from the alienation of shares in immovable property-
companies (Art. 13, par. 4)

— right to tax allocated to the Contracting State where the immovable property
Is situated

Rent-a-star-companies (Art. 17, par. 2)

— where income derived by artistes and sportsmen accrues to others persons:
right to tax allocated to the Contracting State in which the activities are
exercised

Switch from exemption to credit (Art. 23A, par. 4)

- To avoid double non taxation the exemption method is not applied in certain
cases where Contracting States disagree on the facts of a case or on the
interpretation of the treaty




Anti-Abuse Clauses in the OECD MC (3)

Commentary on Article 1, par. 7-26.2:

e Conduit company cases (par. 13-20), inter alia:

— example of subject-to-tax clause (par. 15) to be aimed at conduit
situations, e.g. by adding a “bona fide” provision (par. 19)

— example of limitations-of-benefits provision (par. 20)
» Preferential tax regimes for entities (par. 21-21.2)

— examples of provisions denying treaty benefits to (nearly) tax-
exempt companies benefiting from a preferential regime

* Preferential tax regimes for particular types of income (par.
21.3)

— example of provision denying treaty benefits with respect to income
subject to low or no tax under a preferential regime

» Dealing with source taxation of certain types of income:
— example of a main purpose test (par. 21.4)




>> Anti-Abuse Clauses in the OECD MC (4)

Commentary on Article 4, par. 24.1:

 Example of provision as alternative for “regular”
tie-breaker (place of effective management):

— the competent authorities determine the residence by
mutual agreement;

— In the absence of such agreement, in principle no
relief or exemption from tax under the tax treaty

» Dual resident companies: opportunities for
double non-taxation




>> Treaty abuse and BEPS

o Taxpayers urge cooperation to eliminate double taxation,
but at the same time exploit opportunities to achieve
double non-taxation

e Sustaining the elimination of double taxation
will not be possible unless we also deal with
double non-taxation — more effective treaty
anti-abuse clauses are part of this




>> BEPS Next steps

* Addressing Base Erosion and Profit Shifting published
In February 2013

e Endorsed at Moscow G20 Finance Ministers’ meeting:
— Strong support for the work done

— Urged the development of a comprehensive action plan to be
presented at the G20 meeting in July.
e The action plan will provide a sense of direction for
actions to be undertaken

* Objective: Comprehensive, coordinated strategies to
tackle BEPS, while at the same time ensuring a certain
and predictable environment for business.




Questions?

For more information and updates on BEPS please visit

http://www.oecd.org/ctp/beps.htm
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G20 Finance Ministers (February
2013)

... we welcome the OECD report on
addressing base erosion and profit shifting
and acknowledge that an important part of
fiscal sustainability is securing our revenue
bases. We are determined to develop
measures to address base erosion and profit
shifting, take necessary collective actions
and look forward to the comprehensive
action plan the OECD will present to us in
July...




