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PANEL COMPOSITION

Establish clear
and managable

criteria

Competence

Convenience
(“suitable
profile”)

Availability?

Third party
nationals?

Objective: select individuals who are likely to
conduct an “objective assessment” of the matter



 Review proposed candidates in the light of:
• Your criteria

• Likelihood of any potential bias that may affect the “objective
assessment of the matter” sought.

 Accept/reject/keep “on hold” cautiously.

 If necessary, do not hesitate to request DG
appointment promptly.

 Make sure DG knows your preferences and the
acceptances/rejections you have made.

PANEL COMPOSITION
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 Objective: prompt resolution of legal dispute

 Define position re: urgency, evidentiary activity.

 Are draft timetable / WPs acceptable?

 Timetable: realistic counterproposals.

 Back up counterproposals.

 Try to accommodate panel’s/secretariat’s needs.

 WPs: pay attention to rules on filing of
documentation, language & translation issues,
submission of business confidential information if
applicable.

TIMETABLE & WORKING PROCEDURES
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 First submission:

• Elaborates claims in the panel request.

• Develops arguments.

• Provides evidentiary base for all factual assertions.

SUBMISSIONS (1)



 First submission:

• Objective: present prima facie case of WTO-inconsistency
of challenged measure(s)

• Objective: present case clearly and as “objective” as
possible:

• clarity,

• simplicity,

• persuasiveness,

• conciseness

SUBMISSIONS (2)



 Structuring the first submission:

SUBMISSIONS (5)

I. Introduction

II. Procedural Background

III. Factual Background

IV. Legal Argument

V. Request for rulings, recommendations
(suggestions)

VI. Exhibits



SUBMISSIONS (6)

Preparation
stage
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relevant
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 Structuring the first submission:

SUBMISSIONS (7)

I. Introduction

II. Procedural Background

III. Factual Background

IV. Legal Argument

V. Request for rulings, recommendations
(suggestions)

VI. Exhibits



 Drafting the first submission:
• Follow the structure/format of AB/panel reports (and now also the

Style Guide).

• Note systemic implications of case.

• Explain the measure at issue:

− Objective: an independent reader would think “in the light of
these facts, a violation must have occurred”.

− Clear, thorough and detailed, looking as “objective” and “neutral”
as possible.

− Thoroughly but only pertinent facts (avoid overloading panel).

This MUST be 
a violation of 
WTO law!

SUBMISSIONS (3)



 Drafting the first submission:

• Present well-founded legal argument:

• Present the relevant obligation

• Rely on WTO jurisprudence

• Follow the Vienna Convention approach.

• Avoid overloading the panel.

• Avoid unnecessary adjectives, adverbs, qualifications

• Anticipate the respondent’s defense/arguments?

• State clearly what you want: rulings, recommendations,
suggestions for implementation?

SUBMISSIONS (4)



 Structuring the legal argument: which (and how many) claims
should the complainant make?

• How many claims to make? All claims in panel request?

• Think about compliance – will the findings of violation you are
seeking ensure the desired commercial or systemic objective?

• Too many claims complicate the procedure? Judicial economy.

• Special considerations in trade remedy cases.

• Should you designate claims as alternative? Advantages and
disadvantages?

SUBMISSIONS (8)



SUBMISSIONS (9)

Legal argument

Claim 1

Legal standard

Relevant
provision

Relevant case 
law

Interpretation
based on VCLT

Explanation of 
situation

Application of 
standard to facts

Conclusion on
WTO-

inconsistency

Claim …

Claim N



SUBMISSIONS (10)

 1st premise: legal standard
 2nd premise: the measure at issue
 Characterisation of 2nd premise in light of 2nd premise
 Conclusion: the measure is WTO-inconsistent

Example:
 1st premise: Art. XI:1 prohibits import restrictions.
 2nd premise: Country X allows the importation of a limited

quantity of a given product.
 Characterisation: the requirement to import only certain

quantities of a given product is an “import restriction”.
 Conclusion: The requirement to import only certain quantities of a 

given product is prohibited under Art. XI:1 of GATT 1994



SUBMISSIONS (11)
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 First opportunity to "personalise" the case to the panel.

 Also, first opportunity for the complainant to respond to
the defendant's first submission.

 Complainants' oral statements might become in some
cases a full reply to the respondent's first written
submission.

 This changes the process outlined above, in effect giving
the complainant an additional written statement.

ORAL STATEMENT



 After the oral statements, the panel questions the parties.
This can develop into a back and forth discussion.

 Attempt to identify the Panel's reasons for asking the
questions at issue.

 All answers will subsequently be submitted in writing,
parties do not have to respond if they do not want to.

 If you have no answer, note that you prefer to answer in
writing.

 However, answering on the spot gives a good impression.

PANEL MEETINGS / ORAL ARGUMENT (1)



 In responding to questions:

• Try to respond to the question the panel asked before
making any additional points.

• Highlight the weakness of the other side's case.

• Reiterate points you feel the panel should not forget.

• Think carefully who on your delegation will be responding
to the panel's questions:

− Division of labour.

− Allow experts to speak?

PANEL MEETINGS / ORAL ARGUMENT (2)



Should parties ask questions to the other party? 

 It may be preferable to ask the panel to exercise its authority
under DSU Article 13.1.

 Should not ask questions to which you do not know the answer!

 Ensure that your question to the other party has "value-added" –
do not use the opportunity to ask questions simply to repeat the
arguments that you have previously made to the panel.

 Focus on specific factual issues or gaps in the evidence.

PANEL MEETINGS / ORAL ARGUMENT (3)
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 Panel's questions after first meeting are very important
– must be answered clearly and completely.

 Answer the question the panel actually asked before
answering the question the panel should have asked.

 Depending on timing, there may be some overlap
between the answers to the panel's questions and the
second submission – where possible, avoid duplication.

WRITTEN ANSWERS TO QUESTIONS/SECOND 
SUBMISSION (1)



Drafting the second submission:

 Second submission is essentially a rebuttal submission.

• Address the arguments and defences in the respondent's first
submission and in the oral arguments at first meeting.

• Do not ignore jurisprudence to which the other side has
referred.

 Keep the panel on track.

• New arguments may be presented, but new claims cannot be
submitted.

• Try to refine the issues – may need to respond to new material
from the other side.

• Avoid needless repetition of material in second submission.

WRITTEN ANSWERS TO QUESTIONS/SECOND 
SUBMISSION (3)
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 Observe panel's working procedures on evidence – the sooner it
is submitted the better.

 Build a complete and accurate record in the exhibits:

• Label exhibits carefully.

• Provide accurate translation.

 Arrange and present evidence clearly – make sure panel knows
what each document is and why it is important to the case.

 Examples of evidence:

• Documentary evidence is the most significant type of evidence.

• Testimony of witnesses is much less common.

EVIDENCE (1)



 Note existence of some express rules on
evidence:

• Anti-Dumping Agreement:

− "Positive evidence" (Article 3.1).

− Sets out degree of evidence required (Articles 3.1 and
17.6(i)).

− Factors that have to be proved (e.g. Article 3.4).

• SCM Agreement:

−Article 4.2 - statement of available evidence.

−Article 12 – evidence and confidentiality.

• Customs Valuation Agreement:

−Article 8.3 "objective and quantifiable data".

EVIDENCE (2)
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 Interim review is not "appeal":
• Panels generally do not change their minds after interim review

– but see Korea – Paper.

• Do not use interim review to restate your position on all your
points.

 Think ahead to a possible appeal / cross-appeal.
• If you believe a panel got something wrong, think carefully

which mistakes you want to point out to the panel and which
you should "save" for the appeal.

INTERIM REVIEW


