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Report to Plurilateral Meeting on March 23, 2011

FRIENDS OF THE CHAIR (Guilherme bayer):  Exclusion of producers who are related to exporters or who are themselves importers 

1.
As a Friend of Chair on the issue of “Exclusion of producers who are related to exporters or are themselves importers” I consulted with - Brazil - and the following delegations: Australia, Canada, China, European Union,  Egypt, Korea, New Zealand, USA and the FANS (collectively).  I also received from the delegation of Norway a copy of a proposal previously tabled by this delegation.
2.
I will divide my intervention in two parts. First, I will outline the views expressed to me during the consultations. After, I will share some inputs and reflections that I hope may contribute to the debate.

3.
As a preliminary note, it should be underlined that consultations focused only on the issue of exclusion of producers who are themselves importers of the product under consideration. The issue of exclusion of producers who are related to exporters was not mentioned in any of the consultations held. 

4.
According to the demandeurs on the issue at hand, the objective of the amendments pursued is to provide guidance to Investigating Authorities (IAs) on how to treat domestic producers of the like product that also import the product under consideration (PUC). For these delegations, the reason for seeking greater clarity is to ensure that authorities properly accounted for the domestic industry in their standing and injury determinations. Two guidelines, inter alia, were proposed: the assessment by the IA of the total value and range of models of imports of the PUC in relation to domestic total sales. This would help to ensure the representativeness of the petitioners and a uniform application of the rules. The intent is to provide as clear guidance as possible, by making use of numerical benchmarks.

5.
Although the demandeurs still ask for guidance that is as clear as possible for the exclusion, some of them pointed out that although numerical benchmarks would be desirable, they recognised the difficulties of some Members in using such benchmarks and highlighted that they are open to work on language that is not so prescriptive.  Others, however, keep their initial demand for numerical benchmarks. 

6.
On the other side of the spectrum, an important number of delegations stated that Footnote 18 of the Chair’s Text 2007 (unbracketed Footnote 14 of the Chair’s Text 2008) would increase transparency and would be sufficient to address the concerns of the demandeurs on this issue. 

7.
These delegations stressed that the problem at hand is more of a conceptual than of a practical nature. It was highlighted that as both exporters and importers they are not experiencing situations in which the exclusion of producers who are themselves importers of the product under consideration is made in a way they would consider inappropriate.

8.
These same delegations stated that, in case some provision outlining guidelines for the exclusion is drafted, they would not favour a prescriptive discipline on the issue. They would rather prefer an approach that would leave a degree of flexibility and discretion in the hands of investigating authorities.

9.
Regarding Footnote 17 of the Chair’s Text 2007, these delegations expressed two main concerns. The first concern is the use of “shall” in the first sentence of Footnote 17, which would make mandatory the considerations, inter alia, of the extent and range of the imports of the product under consideration relative to the domestic production and sales of the like product in the importing country. The second concern was the establishment of a presumption in the second sentence, with the use of language that, in their view, was not sufficiently defined, such as “small” and “limited”. In their view, besides going too far, such open terms, combined with a presumption, would open room for litigation in the DSB. The authority would also not have enough clarity in how comprehensive the explanation provided must be in order to exclude a producer from the domestic industry. 

10.
One delegation mentioned that such a discipline should cover not only a consideration of the actual extent and range of imports, but also the potential of such imports in the future. For example, the Investigating Authority may be in possession of information that the producer concerned is investing overseas and will significantly increase its imports of the product under consideration. This may as well be a reason for excluding a producer form the domestic industry. 

11.
One delegation made the point that the discipline should address the particular situation of multinational enterprises. For this delegation, multinationals that import the product under consideration from subsidiaries in the investigated country, might, sometimes, support the application to initiate the investigation only for competition purposes, as these multinational enterprises would, in some situations, have latitude to achieve an individual margin of dumping that is inferior to the rest of its competitors.  This delegation, however, did not propose any specific text language to curb the perceived problem.

12.
Some delegations explained that currently they do not exclude from the domestic industry producers that are themselves importers of the product under consideration. These delegations expressed the concern that the Chair’s Text 2007 might limit their current practice. 

13.
To make it clear that the investigating authority is not obliged to exclude producers from the domestic industry, one delegation suggested that Footnote 17 of the Chair’s Text 2007 be amended to make it clear that the decision not to exclude is discretionary.   

14.
One delegation raised concerns about whether would necessarily be implications for conducting a standing analysis. In particular, standing is normally determined prior to initiation, whereas the type of assessment suggested by Footnote 17 would normally require more time to complete.
15.
One delegation believes that the exclusion of producers from the domestic industry may only seem reasonable in respect of standing. It should not apply to injury determinations.
16.
It is important to note that an important number of delegations also expressed support to the Chair’s Text 2007, as drafted.

17.
Some technical drafting improvements for Footnote 17 in Chair’s Text 2007 were also provided. Some delegations stated that the references to “alleged dumped products” on Footnote 17 should be changed for product under consideration. This would make the footnote consistent with the changes made in Article 4.1. 

18.
Other delegation suggested that the consideration of the extent of imports of the product under consideration should be made in relation to production and sales of the like product, and not only in relation to sales, as drafted in the Chair’s Text 2007.  It was highlighted that the terms “production and sales” appear together in Footnote 17 only regarding the consideration of the range of the imports of the PUC, and not regarding the consideration of the extent of such imports. This should be harmonised. 

19.
Finally, although outside the scope of my work, some delegation did mention possible changes in the unbraceketed language of Footnote 14 of Chair’s Text 2008. One delegation mentioned that the reasons for both, exclusion and non-exclusion, should be explained by Investigating Authorities. Other delegation mentioned that the reference to Article 12, should be changed to Article 6.9.     

20.
Mr. Chairman, let me now share some inputs and reflections that might contribute to the debate. Those are ideas only. These emerged after confronting Members, on a “what if” basis, with the positions of other delegations. 

21.
After carefully listening to the delegations, is my view that the centre gravity of the positions of the Members does not favour prescriptive provisions on the issue.

22.
Having noted that, it seems to me that Footnote 17 of the Chair’s text 2007 constitutes a good basis for discussions. 

23.
Although some delegations expressed concerns with the use of the verb “shall consider” in the first sentence of Footnote 17, most of the Members that I consulted with stated that the guidelines indicated in the first sentence are aligned with their practice.

24.
Problems appear to be greater in relation to the presumption of the second sentence. However, delegations that expressed concerns with Footnote 17, indicated they could live with the first sentence (guidelines) if the second sentence (presumption) was deleted.  

25.
If this were case, maybe, a certain sense of direction in the way the Investigating Authority would have to assess the factors considered pursuant to the first sentence of Footnote 17 would be lost. By sense of direction, I mean the indication that the more limited the imports of the product under consideration are when compared to the domestic production of a given producer, the lesser may be the need for excluding the producer. It can be argued, however, that this sense of direction would be implicit anyway, since, in accordance to the amended Footnote 17 and Footnote 18, authorities will be obliged to consider the extent and range of the imports and provide the reasons for a possible exclusion.

26.
A possible way to make this sense of direction more explicit would be to provide a stronger textual link between the factors considered by the authorities, according to the guidelines of the first sentence of Footnote 17, and the justification to be provided pursuant to Footnote 18 of Chair’s Text 2007 (unbracketed Footnote 14 of Chair’s Text 2008). 

27.
This link would underline that, in light of the factors considered, the authorities shall explain how it has determined that the imports of the product under consideration represent a justifiable reason for the exclusion. 

28. 
This, of course, is only food for thought. 

29.
Regarding changes to capture potential developments to the imports of a given producer, maybe, the term, inter alia, in the first sentence of Chair’s Text 2007, already makes it possible some exclusion based on such evidence.

30.
On the issue of multinational enterprises, I tried to check with the membership how open they were to amend Footnote 17 in order to address the expressed concern. I must say that a few Members declared interest in such a provision. Some, however, do not see the need. Nonetheless, it was pointed out that it was difficult for the delegations to make a proper assessment of the issue without a written proposal at hand.

31.
Regarding the addition of a phrase that makes it clear that authorities may but are not obliged to exclude some producers that are themselves importers of the product under consideration, I should point out that the demandeurs indicated to me that they believe that the obligations set in Footnote 17 and 18 of the Chair’s text 2007 should only kick in when producers are excluded. However, delegations that would like to address the issue of multinational enterprises may have a different view, since they are asking for a discipline that would provide for the exclusion of some producers from the domestic industry. If this issue is addressed, the obligation to exclude could kick in, however, only in this particular context. 
