附件3

18 March 2011

Lesser Duty Rule Contact Group

The members of the Contact Group are Australia, Canada, the EU, India, Japan, and the United States.  The Group met internally on 22 February and 14, 15, 17 and 18 March and with other delegations on 24 February and 15 March.  The Group met with China, Egypt, New Zealand, South Africa, Turkey and the FANs (Hong Kong China, Japan, Korea, Mexico, Chinese Taipei and Thailand participated) and received written comments from Peru.

In broad terms, there remain clear differences of view over whether there should be a mandatory LDR.  

Among those supporting a mandatory LDR, arguments included that a mandatory LDR was in line with the objective of the Anti-Dumping Agreement to remedy injury, not dumping; and that it is economically efficient and fosters fair competition.

Among those opposed to a mandatory LDR the arguments included that it potentially calls into question the injury standard in the Anti-Dumping Agreement; it is unclear how it would be calculated and is necessarily subjective and burdensome to investigating authorities.  LDR also created inequity in the system by providing the greatest benefits to the greatest dumpers and thereby putting companies dumping to a lesser degree at a disadvantage.
More specifically, the Group’s internal discussions and discussions with other WTO Members raised the following range of views.  This is not an exhaustive list nor is there any weighting given to these issues.

· Regardless of whether the LDR is mandatory or permissive, whether there should be more guidance on how a lesser duty sufficient to remove the injury is determined.
· Whether there should be a strict rule or provide guidance on a range of possible methodologies.
· Irrespective of whether the LDR is made mandatory or remains a desirability, whether there must be guidance on the methodology used by a Member.

· Whether a methodology could be considered on a case-by-case basis.

· If the desirability clause in the current text of Article 9.1 was retained, and guidance added on specific methodologies, whether the ‘desirability’ clause was effectively moving closer to a mandatory provision.

· Whether there should be disclosure provisions and the ability by interested parties to comment.

· Whether there should be guidance or rules on procedural aspects relating to determining a lesser duty.

· A mandatory LDR would require a definition for the determination of an injury margin.

· In the absence of a definition of an injury margin, LDR would be difficult to calculate and would have procedural consequences which might be substantive.

· The LDR could impact on the standard for the determination of injury.

· The LDR could have implications for, or redefine, injury as currently provided in Article 3.
· Would a suggestion that one could quantify injury for LDR purposes have consequences for the demands to quantify other factors and injury?

· Would price be the only element in determining injury?

· Would it raise other aspects such as public interest considerations?

· How would LDR address the determination of injury in relation to the volume of dumped imports?

· Whether there would be difficulty in counteracting future injury.

· Would an LDR mean something other than a determination of injury, for example, ‘possible’ injury?

· Whether there are practical difficulties in determining a non-injurious price, for example, where there may be several models and categories of products.

· Whether there should be a hierarchy of approaches in terms of possible methodologies for calculating an injury margin.

· Whether there needed to be a sequencing of determining injury under Article 3 followed by a qualitative analysis for LDR purposes under Article 9.1.

· Whether there should be reciprocity between Members using LDR, either from a multilateral perspective or in the context of bilateral trade agreements.  For example, if a Member applies the LDR, its exporters should also expect to have LDR applied in anti-dumping cases involving their exports.

· Among the issues raised in this context was the consistency with Article 9.2 which provides that anti-dumping duties and price undertakings shall be imposed on a non-discriminatory basis; whether this would require the use of the same methodology or mutual recognition of methodologies where Members may not have the same methodology for determining a lesser duty.

· An alternative concept was only using LDR for exporters (and/or importers) that cooperated during an investigation as a mechanism for encouraging cooperation.  Among the issues raised in this context was 

· whether such an approach would be permissive or discretionary; 

· on what basis would determination of cooperation be made;
· whether this would blur the broader rules relating to cooperation and non-cooperation;
· how this would work if an exporter exported to many importers (and not all importers cooperated).
· The issue of whether there should be a transparency requirement, as even where a LDR was not mandatory, it could be subject to dispute settlement and could discourage the uptake of LDR.

· Whether or not a particular methodology is used, it should be explained if there is a change in practice.  
