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摘要

本出國進修計畫之目的在於前往英國倫敦大學國王學院法學院「醫學倫理與法律」研究所進修，研習醫學倫理的相關理論與臨床議題。進修期間自98年9月14日至99年9月20日，歷經三個學期含醫學倫理與醫學法律兩大科目的課程，已通過畢業審查，預計100年1月正式獲得碩士學位。本報告詳述進修的目的、進修學位的準備與過程、學習的心得以及建議。建議分為對「行政院衛生署及所屬醫院醫事人員出國進修計畫」的兩點建議:1.建議修業期間可以延長至兩年或兩年以上，並且不限碩士，也開放博士學位進修。2.建議設專人或委託專業機構協助出國申請。以及對國內醫學倫理的參點建議：1. 籌設醫學倫理研究所。2. 研議臨床倫理諮商制度(Clinical Ethics Consultation)。3. 研議有關病患「心智能力(Capacity or Competence)」的相關法案。
目的

行政院衛生署醫院管理委員會依據「行政院衛生署及所屬醫院醫事人員出國進修計畫」，自民國96年起甄選行政院衛生署行政院醫院管理委員會暨所屬醫院現職醫事人員，每年2-8名，薦送出國專題研究進修有關醫院管理、公共衛生、及國際醫療衛生及組織等相關領域的學位。
醫學倫理近年來在台灣醫界受到相當的重視，成為醫學教育評鑑、醫院評鑑、住院醫師訓練、醫師繼續教育等的重點項目，各大醫院亦紛紛成立倫理委員會。然而實際運作以來，仍屢屢出現經驗不足、人力及資源有限等困難。醫學倫理是每位醫療人員必備的智能，也是一項專門的學問，尤其在現代醫療技能日新月異與醫病關係錯綜複雜的醫療環境中，醫學倫理更形重要。

作者長年來抱持著學習醫學倫理的熱忱，參與多次有關醫學倫理的研討會，從95年起持續出席由衛生署醫學倫理委員會主辦之每季臨床倫理工作坊，收穫良多，然而亦體會到倫理議題的多樣性與複雜度，實在需要投入更多鑽研的心力；而倫理教育的普及與推展，更值得成為一種志業。醫學倫理著重醫療關係與人際溝通，作者為精神科專科醫師，專長為心理治療，相信精神醫學訓練的背景會是研習醫學倫理的另一個優勢。

歐美國家在醫學倫理的研究與實踐上有值得國內醫療人員取經學習之處，作者有幸於96年8月以研習醫學倫理為為主題，經醫院推薦通過「行政院衛生署及所屬醫院醫事人員出國進修計劃」甄選，得以接受公費補助出國進修。並獲得英國倫敦大學國王學院法學院「醫學倫理與法律」研究所碩士課程 (Master of Arts, Medical Ethics and Law, School of Law, King’s College, University of London, UK)之入學許可於98年9月14日至99年9月20日赴英進修。
本次出國進修，主要目的為：

1. 進入英國倫敦大學國王學院之法學研究所的「醫學倫理與法律」碩士課程，並獲得碩士學位。

2. 研習醫學倫理的相關理論與臨床議題。

3. 研習醫學倫理的教學方法。

4. 探討「臨床倫理諮商」制度的實務。

5. 返國後，可以貢獻於提升國內醫學倫理的臨床探討與教學研究。
過程

準備期

作者一直有再進修醫學倫理的計劃，於96年8月以研習醫學倫理為為主題，經醫院推薦通過「行政院衛生署及所屬醫院醫事人員出國進修計劃」甄選後，因本院孫效儒副院長(延後一年執行)及本科謝迪忱醫師亦獲得該計劃補助，預計於97年9月出國進修，為免影響科務故申請延後一年執行，並獲得衛生署核准。於準備期間作者於97年9月開始於台北醫學大學醫學人文研究所進修，希望能早一點接觸並熟悉醫學倫理的相關議題。

「行政院衛生署及所屬醫院醫事人員出國進修計劃」最長的補助期間為19個月，經作者調查美國大學醫學倫理研究所碩士課程皆至少為2年，而英國大學的相關課程則為1年，因此作者即以申請英國大學的相關課程為目標。自97年11月起針對英國留學的英語能力測驗 （IELTS雅思, International English Language Testing System）準備，且於97年5月達到7分 (聽力7.5、閱讀6.5、寫作6.0、說力7.5)。
經查訪後作者以英國倫敦大學國王學院法學院「醫學倫理與法律」研究所碩士課程 (Master of Arts, Medical Ethics and Law, School of Law, King’s College, University of London, UK) 為申請之首要標的。英國倫敦大學國王學院成立於1829年，名列全世界大學排名前25名（2008 Times Higher league table的排名為22名）。而其法學院成立於1834年，目前在全英國法學院的排名第四（2009 Times-Good University Guide，僅次於劍橋大學、牛津大學與倫敦政經學院，但這三所大學均無醫學倫理的課程）。在最近一次的英國研究機構評鑑（Research Assessment Exercise）中，該學院被評為5A的最高等級。國王學院的「醫學倫理與法律」碩士課程開始於1978年，是全英國最早成立相關課程的系所，該課程附屬於其「醫學法律與倫理中心」（Center of Medical Law and Ethics）。因國王學院本身即設有醫學院、精神醫學研究所及附設醫院，該課程不只著重學術與理論，更與醫療臨床服務密切結合，提供完整的訓練。
作者於98年初開始著手於申請學校，感謝陳快樂院長與宋維村教授 (他們都從作者住院醫師訓練期間就是指導老師) 的推薦信，得於97年6月收到入學許可。然而，該課程的語言要求不僅為IELTS平均7分，而是聽說讀寫四項能力均需達7分，因此作者被要求必須接受8週的入學前語言課程(Pre-sessional language program ，並通過考評後才能入學。作者於97年7月13日至9月4日接受8週的入學前語言課程，並以7.5分通過考評。
課程內容
倫敦國王學院（King’s College, London, KCL）是整個倫敦大學（University of London, LU）系統中的一個學院，其法學院位於河岸校區 (Strand Campus)，鄰近泰悟士河 (Thames River) ， 位處市中心，附近區域重要機構（如：國會、司法院、大英博物館、大英圖書館、聖保羅大教堂）林立，治安不錯，文風鼎盛，到處可見歷史建築、公園、與大樹。

在英國倫敦大學國王學院法學院「醫學倫理與法律」研究所的課程共有三學期。第一個學期課程從98年9月28日至12月18日為期12週，第二學期從99年1月11日至4月2日亦為期12週，這兩個學期以課堂上課為主，每學期均有醫學倫理課程與醫學法律課程，都是必修課程。上課方式除了課堂講座(Lectures) 之外，也有小組討論(Tutorials)與小組報告(Presentation)。
醫學倫理課程包括：

醫學倫理的思考架構與理論發展－Foundations of deontology, The Doctrine of double effect/ Act-Omission distinction, The concept of right, What it is to be a person, Consequentialism and Utilitarianism, Virtue theory, Conscientious objection, Intuition in moral theory and decision making, Morality and the emotions。
醫學倫理的重要概念－自主性(Autonomy)、知情同意(Informed Consent)、父權主義(Paternalism)、隱私權(Confidentiality)等。
醫療倫理的議題－生殖科技倫理(Reproductive Ethics)、基因科技倫理(Genetic Ethics)、安樂死與醫助自殺( Euthanasia and Physician-assisted Suicide)、臨終醫療倫理Ethics of End of Life)、研究倫理(Research Ethics)、醫療資源分配(Ethics of Resources Allocation)、精神醫學倫理(Psychiatric Ethics)等。

醫學法律課程包括：

法律的思考架構與角色－有效的知情同意(Valid Consent應包括Information、Voluntariness、Capacity)、行為能力(Capacity or Competence應以下列四種能力來判斷-Understanding、Retaining、Weighing、Communication)
醫療法律議題－醫療疏失(Medical Negligence)、預立醫囑(Advance Directive)、拒絕權(Contemporaneous and Advance Refusal)、器官移植(Organ Donation)、精神衛生法(Mental Health Act)等。
基本上，課程內容多元且專業。然而一開始的倫理哲學理論與法律摡念等主題都不是作者所熟悉的科目，加上語言的障礙與老師們及同學們的南腔北調，實在吃足苦頭，花了一段時間來適應。再者，雖然每週只有12小時的課程，但課前讀物多到既使不眠不休亦不可能竟讀。壓力雖大，然而每天可以悠游於有興趣的課目的浩瀚學海之中，仍感樂趣十足。

除了完成醫學倫理與醫學法律的課堂課程外，每學期必須於期限內各繳交3000字的作業(Essays)，作業的題目必須從老師所指定的考題擇一申論(醫學倫理10擇1、醫學法律2擇1)，這種課程作業也是一大挑戰，雖然過程波折，所幸均能於期限內完成，雖然成績不如人意，但均已順利及格（在英國，70分以上就算A，60分以上算B，50分以上算C，50分及格，以下就算需要重修）。見附錄一、二、三、四。
度過復活節春假，第三學期從99年4月26日至6月4日為期6週，除了課程複習外，首先要面對的就是「期末大考」，考的就是第一及第二學期的內容。醫學倫理與醫學法律考試分別於5月14日與6月2日舉行。目前考試成績己公佈，作者已順利通。

考完試後，就是緊鑼密鼓準備於9月底前完成12000至15000字的畢業論文（Dissertation）。雖然，作者對安樂死與醫助自殺的題目甚感興趣，但是迫於現實考量，經與老師討論後，仍決定選擇作者較熟悉的社區精神醫療為論文的題目，題目為「強制社區治療的倫理與法律議題 (Compulsory Treatment in Community Mental Health Care: Ethical and Legal Issues of Community Treatment Orders)」。幾經修改後論文終於如期完成，見附錄五。目前作者已以Pass with Merit通過論文審查。由於在英國的研究所多半以每年一月為畢業季節，倫敦大學國王學院也不例外，所以，作者仍在等候最後的結果，必須等到100年1月以後才可領到正式的畢業證書。
觀摩實習與課外學習

在英國倫敦大學國王學院法學院「醫學倫理與法律」研究所進修的好處除了課程多元且專業外，學挍有一個網站(http://kclmedicalethicsandlaw.wordpress.com/)收集了全英國、甚至是全世界有關醫學倫理與法律的訊息，內容包括研討會、專題演講、媒體報導、社會輿論、電視、電影、廣播… 等，作者幾乎每日流覽該網站，並儘可能參予課外學術活動及觀摩實習。下表為作者於進修期間利用課餘時間所參予的課外學術活動及觀摩實習。
	時間
	主題
	地點
	備註

	98-10-21
	The Medical Humanity: Three concepts and three narratives
	Centre for the Humanity and Health, London
	

	98-10-31
	Evolutionary Theory
	Conway Hall, London
	

	99-01-11
	Marked for Life: Are genetic markers helpful in understanding psychological disorders?
	The Royal Society of Medicine, London
	

	99-01-13
	Eating Disorders
	Museum of London
	

	99-02-01
	Is the Principle of Double Effect Still Relevant in the End of Life Care? 
	The Royal Society of Medicine, London
	

	99-02-03
	Ethical Dilemma of a Public Interest Lawyer
	Safra Lecture Theater, King’s College, London
	

	99-02-04
	To Know Where We Are Gone Must We Know Where We Came from: Milestones in Assisted Reproduction Using IVF
	King’s College, London
	

	99-02-24
	The Ethics of Reproduction
	Museum of London
	

	99-02-25
	Abortion Tourism: Governing Reproduction in Transnational Times
	King’s College, London
	

	99-02-09
	Biomedical Enhancement and the Ethics of Development
	Hong Kong Lecture Theatre, SLE, London
	

	99-03-11
	No Father Required? Rewriting the Family Through the Welfare Clause of the HFE Act 2008
	King’s College, London
	

	99-03-24
	Mental Health Clinical Ethics Committee
	National Health System, London
	

	99-03-25
	Savior Siblings and organ Donation 
	King’s College, London
	

	99-05-20
	From Bench to Bedside? Translational Ethics in Health
	Percy Robert Lecture Room, Guy’s Campus
	

	99-07-08~

99-07-09
	Best Interest in Clinical Ethics Consultation
	Southbank University, London
	

	99-07-28~

99-07-31
	10th World Congress of Bioethics
	Sun-tech Conventional Center, Singapore
	

	99-09-07~

99-09-08
	Mental Health Policy
	Summer School, Institute of Psychiatry
	

	99-09-15
	Reducing Coercive Intervention in Mental Health
	Summer School, Institute of Psychiatry
	


心得與建議

心得
作者有幸在進入職場二十二年後，得以完全放下工作成為一個專職學生，出國進修，實在是一大恩典，心中充滿感激。
在英國倫敦大學國王學院法學院「醫學倫理與法律」研究所進修能夠親炙受教於大師級的人物，如Jonathan Glover、Rosamund Scott是多本醫學倫理與法律教科書的作者，Genevra Richardson則是英國精神衛生法專家諮詢委員會的主席。老師們學養豐富、理論基礎雄厚，帶領我們以各種哲學理論為思考架構來探索倫理困境，過程真如抽絲剝繭、柳暗花明。往往看似找到答案，但面對另一觀點的質疑，又陷入迷惑之中。這種不斷的辯證歷程、思考一個最適合的方案，就是醫學倫理的精神。作者修習課程的老師之一Genevra Richardson以她的清楚理論論述，不斷評論政府精神衛生法的缺失，進而影響衛生部門與議會對精神衛生法的態度，可以看到一個致力於研究的學者如何將他的研究成果做為國家健康政策的指引，實在是一個典範。

國王學院有一座古色古香的大圖書館(Maughan Library), 不只是藏書豐富，更是一座歷史古蹟，置身其中更能體會知識的尊嚴。此外，整個國王學院支援的網路資料查詢系統，真可說是一座寶庫，往往在家就能透過網路系統悠游於浩瀚的學海之中。還有英國傳統的導師制度，在第一學期中，導師以帶小組的方式每週討論當週的課程，實際解決學習的困難之處，也值得我們學習。
作者已於99年12月3日以「精神科醫師與醫學倫理(Psychiatrists and Medical Ethics)」為題，在院內公開演講，與同仁進行知識分享。其中有一部分探討精神科醫師在醫學倫理領域可以扮演的角色(The Roles of Psychiatrists in Medical Ethics)，在這個議題上作者的心得有四：一、精神科醫師本身較具醫學人文的素養與專業訓練很適合投入醫學倫理這個領域。二、精神醫療本身就有很多倫理議題(Psychiatric Ethics)值得精神科醫療人員探討研究。三、臨床倫理諮商(Clinical Ethics Consultation) 制度是將來的驅勢，精神科醫師的專業能力(包括會談技巧、心理治療…) 是其擔任臨床倫理諮商師(Clinical Ethics Consultants) 的一大優勢。四、在處理倫理困境時，判斷病人的心智能力(Mental Capacity) 是重要的一環，精神科醫師的專業訓練亦會在這一部份有其優勢。
此外，對於96年國內「精神衛生法」修訂中，參考歐美國家所引進強制社區治療的制度，作者在出國進修前是持贊成態度，但經過這一年後，則有下列存疑：一、歐美國家的精神醫療在1960年代歷經去機構化後，產生諸多問題，但也促進了社區精神醫療的發展，在投入資源在社區精神醫療後仍感不足的情況下，才有強制社區治療的引進。反觀國內，社區精神醫療仍在發展的起步，資源普偏不足，我們要先做的是投入資源發展社區精神醫療，而不是先引進「強制」的概念。二、許多研究指出，強制社區治療有效的機轉，是在於病人接受強制社區治療後，其治療的強度(Intensity) 增加 (例如門診的頻率或居家治療的頻率增加)，而不是在於其強制性(Compulsory interventions)，這一項發現呼應上一個觀點。三、強制社區治療剝奪了病人的某些自由權，基於相互原則(Principle of reciprocity, which means the right to adequate resourced care is in exchange for the infringement of civil liberty)，病人應該得到足夠好的治療來補償他們被剝奪的自由權。有品質的社區精神醫療其實是需要相當大的資源投入，而這一點，我們的醫療服務似乎還沒有準備好。總之，強制應該是最後的手段(Compulsory intervention is the last resort. )，才能符合倫理準則。
最近得知，100年的醫院評鑑已將clinical ethics consultation列入必要項目，在醫學倫理逐漸受重視的發展驅勢下，希望自己能持續對醫學倫理的熱枕，發揮所學。
建議
經過這一年的國外進修後，作者有幾項建議：
1、 對「行政院衛生署及所屬醫院醫事人員出國進修計畫」的建議:
1. 建議修業期間可以延長至兩年或兩年以上，並且不限碩士，也開放博士學位進修。計劃中最長補助19個月的規定，限制了學習的主題只能是在醫院管理與公共衛生、或是學習的國家只能是在英國這種碩士課程僅需一年的範圍。在多元的醫療環境下，可以考慮讓出國進修的主題與國度更為寬廣，增加多樣性。此外，碩士學程大多還是在紙上談兵，雖然學得理論、研究方法或技術，但是時間轉眼即過，扣除適應期後，真正的學習期仍短，不容易對研究主題有深入的涵養。若是有機會一鼓作氣延長進修期限，則可在優良的學術機構中深化涵養，對國內的醫學進步能有更實質的效益。
2. 建議設專人或委託專業機構協助出國申請。畢竟出國進修不是一件易事，從準備語言測驗到申請學校都有許多技巧，作者歷經摸索期，最後能幸運順利完成，但是如果能有專業協助，應該更能事半功倍。
2、 對國內醫學倫理的建議：
1. 籌設醫學倫理研究所。醫學倫理是每位醫療人員必備的智能，但也是一項專門的學問，尤其在現代醫療技術日新月異與醫病關係錯綜複雜的醫療環境中，醫學倫理更形重要。而其有需要設立專門的課程來研究相關議題，並培植教育人材。
2. 研議臨床倫理諮商制度。在美國各大醫院已紛紛成立臨床倫理諮商制度，其理由是：正如前述，醫療倫理的複雜度與專業性已需要接受過專業訓練的臨床倫理諮商師來協助醫療人員處理臨床困境。英國目前正在研議設立臨床倫理諮商制度，國內則已有台大醫院的試辨計劃，這應該是將來的驅勢。
3. 研議有關病患「心智能力(Capacity or Competence)」的相關法案。在處理醫學倫理因境時，病人心智能力的程度是一重要的參考依據，對於具心智能力的病人的選擇(Competent Decision) 應該予以尊重；對不具心智能力的病人(Incompetent Patients) 應依其最佳利益(Best Interest) 原則進行處置。英國於2005年通過「心智能力法案(Mental Capacity Act 2005) 」，對判斷病人「心智能力」與「最佳利益」的依據與方法均有規範，值得國內參考。
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附件一「醫學倫理」課程報告一
Does it sometimes make a difference to the permissibility of an action involving harm to others that this harm, although foreseen, is not what the agent intends?

Introduction

Although it may be less evil, an action involving ‘only harm’ to others, although this harm is not what the agent intends, is not morally permissible. An agent’s unintentional harm to others, whether foreseen or not, amounts to a moral, or even a legal, duty on the grounds of negligence. However, the agent’s intention will play a significant role when the agent’s action not only causes harm to others, but also produces a good effect. A single action having two effects, one good and the other harmful, is a so-called ‘Double Effect’. It is always wrong to perform a bad action. However, performing a good action is sometimes morally permissible, even when the agent foresees that it may also have a bad outcome. In such circumstances, the agent’s intention will make a difference to the permissibility. However, not all ‘double effect’ actions are morally permissible. This article will discuss the role of an agent’s intention in judging his or her action by firstly explaining and evaluating the Doctrine of Double Effect. Secondly, it will explore the distinction of intention and foreseeing, thirdly, demonstrate the importance of an agent’s intention, and finally, illustrate its application in medical practices.

Doctrine of Double Effect

The Doctrine of Double Effect originated in mediaeval Catholic theology, and is mentioned in Tomas Aquinas’s justification of homicidal self-defense.
 According to the doctrine, an action which involves a good effect and a bad effect will only be permissible in four conditions.

“Each is a necessary condition, and together they form sufficient condition of morally permissible action:

1. The nature of the act. The act must be good, or at least morally neutral, independent of its consequences.

2. The agent’s intention. The agent intends only the good effect, not the bad effect. The bad effect can be foreseen, tolerated, and permitted, but it must not be intended.

3. The distinction between means and effect. The bad effect must not be a means to the good effect. If the good effect were the causal result of the bad effect, the agent would intend the bad effect in pursuit of the good effect.

4. Proportionality between the good effect and the bad effect. The good effect must outweigh the bad effect. That is, the bad effect is permissible only if a proportionate reason compensates for permitting the foreseen bad effect.”

It is always wrong to perform a bad action and it is also usually morally impermissible to conduct a bad action in order to bring about a good consequence. However, performing a good action which the agent foresees will cause a bad consequence, may sometimes be right.
 The Doctrine of Double Effect justifies the fact that good actions may be permissible, even when it is known to produce a bad result. The doctrine argues that there is moral difference between an intended effect and a merely foreseen effect.

“At the core of the Doctrine of Double Effect is the claim that there is a moral distinction between foreseeing a result and intending a result. Thus, it may be forbidden on moral grounds to bring about a bad result if that result is intended, but not forbidden to bring about the same result if the result is foreseen but not intended.”

The Doctrine of Double Effect may be the most obvious case to demonstrate how an agent’s intention makes a difference to his or her action which may harm others, since the agent’s intention is the major factor to evaluate the moral permissibility in double effect. However, some misinterpretations of the doctrine need to be clarified,
 and by means of those clarifications, the implications of other conditions of the doctrine will be restated. Three significant clarifications will be explored in the following paragraphs.

The first clarification is that double effect is permissible only when the good effect outweighs the harmful side effect. “The doctrine does not justify an intended good action if the unintended foreseeable result is worse than the good achieved.”
 A harmful effect is justified, not merely by the fact that the agent does not intend it, but by that proportionality condition has been satisfied. For example, a physician is permitted to apply a potentially lethal dose of drugs to relieve pain for a terminally ill patient, while foreseeing the hastening of his or her death, but is not permitted to utilize the same drugs to relieve the pain of childbirth. Furthermore, the physician is required to minimize the foreseeing harmful effect even in the former situation, in terms of carefully titrating the dose of drugs or applying newer, safer alternatives. The gravity of the proportionality is supported by Joseph Boyle by reducing the Doctrine of Double Effect to two conditions, namely intention and proportionality.
 However, this claim may be questioned about its ambiguity with the values of consequentialism, which evaluates an action by the consequence.
Secondly, the permissibility of an unintentional harm relies upon the fact that the harm is not a means to achieve a good end, or is not the primary end of the agent’s action. For example, it is morally permissible for a physician to prescribe a potentially lethal dose of drugs to alleviate pain with the consequence of hastening a patient’s death, while it is not permissible for a physician to prescribe the same drug to hasten the patient’s death in order to relieve his or her suffering. Intention and proportionality only are not sufficient for the permissibility of harmful effect. The harmful effect should be neither the means for a good end nor the ultimate purpose of the action. However, considering the pair cases referring the death of fetus in order to save a pregnant woman, it is morally permissible to perform a hysterectomy to save a pregnant woman who has uterus cancer. On the other hand, it is not morally permissible to perform a craniotomy to save a pregnant woman in difficult labor on the grounds that the harmful effect is the means for the good end. Some critics argue the plausibility to distinguish the moral permissibility between hysterectomy and craniotomy of the two cases. The main claim of the critics is that “the fetus’s death is a means to saving a woman’s life in the unacceptable case, but merely a side effect in the acceptable case. That is, an agent intends a means, but does not intend a side effect.”
  
These two clarifications concern the third and the fourth conditions of the Doctrine of Double Effect. Thirdly, in terms of the first condition, the nature of the action, it originates from the basic value of deontological moral theory. According to the first condition, the doctrine considers some actions, which nature are wrong, are always morally impermissible. Killing is the cardinal example to represent such an action. However, some may argue that the doctrine is problematic when applied to some situations. For example,

“A driver is trapped in a blazing lorry. There is no way in which he can be saved. He will soon burn to death. A friend of the driver is standing by the lorry. This friend has a gun and is a good shot. The driver asks this friend to shoot him death. It will be less painful for him to be shot than to burn to death.”
 

In this example, although shooting the trapped driver can relieve his suffering, it is morally impermissible on the grounds of its nature. “In the case the doctrine seems to give priority to the purity of the intention of the bystander at the expense of the suffering of the lorry driver.”
 Is it sometimes that a naturally wrong action can be justified by the intention and effect of the action? Any moral action which an agent makes is through his or her intention and also induces effects, so in order to evaluate the moral permissibility of an action not only should the action itself be considered, but also the intention of the action.

Doubt of the ‘Distinction of Intention and Foreseeing’
The primary claim of the doctrine is the distinction of intention and foreseeing. Advocates of double effect argue that intention differs from foresight in the use of the distinction between intention and foresight without intention. They assume that the opponents of the doctrine devalue the agent’s intention from the perspective of consequentialism. The basic belief of consequentialists, that the moral permissibility of an action only relies upon its consequences, indicates that the grounds of double effect do not have a moral significance.

“Yet many criticisms of double effect do not proceed from consequentialist assumptions or skepticism about the distinction between intended and merely foreseen consequences but instead ask whether the principle adequately codifies the moral intuitions at play in the cases that are taken to be illustrations of double effect. Doubts about the explanatory value of double effect have often focused on the difficulty of distinguishing between harmful effects that are regretfully intended as part of the agent’s means and harmful effects that are regretfully foreseen as side effects of the agent’s means. Since double effect deems the former to be impermissibly brought about, while the latter may be permissible, those who wish to apply double effect must provide principled grounds for drawing this distinction.”

For example; it is permissible to divert a runaway trolley onto a track to save five people, while the agent foresees the death of one as an unintentional side effect. Since the agent has recognized that a person is on that track when he or she pulls the lever, both ‘saving the five’ and ‘killing the one’ are foreseen and intended. In such a case, the harm in killing the one is a ‘regretful foreseeing’, but also a ‘regretful intention. It may more precisely be said that ‘saving the five’ is a ‘desirable intention’, while ‘killing the one’ is an ‘undesirable intention’. The distinction between foreseeing and intention is obscure.

The criticism is associated with the worry “that we are inclined to describe harm as a merely foreseen side effect if we believe that it is permissibly brought about in the course of pursuing a good end, and, similarly, we tend to describe harm as one that is intended as part of the agent’s means if we believe that it is not permissibly brought about in the course of pursuing a good end.”
 In terms of the example of trolley, those who support it will state that ‘killing the one’ is merely a foreseen side effect. However, those who oppose it will tend to say ‘killing one’ is intentional harm. This distinction is the product of a presumption, not a guide to moral evaluation.

Intention Still Makes a Difference

Although the distinction of intention of foreseeing is not convincing in some situations, a moral evaluation may not allow the role of intentions to be ignored. Intentions matter in the moral evaluation of human actions. Utilitarians and consequentialists deny this perspective because they focus the moral significance only on consequences. Other critics, who worry about the verification of intentions, prefer to limit the evaluation by an agent’s observable act itself. In addition, some may argue that it invokes ambiguity into medical decision-making to allow evaluating the moral permissibility of the action by what the real intentions of the physician were for administering medical approaches.
 However intention is the root of the agent’s act,
 and affects the interaction between human beings in society. Every sensible person will agree that it is much easier to forgive unintentional misbehavior than an insult intended by another. Moreover, intention plays a role in legal practice ‘Mens rea’, a guilty mind, is a major element in evaluating a defendant’s conduct for judges and juries in criminal law. Intention also involves the liability of health practitioners in the case of medical malpractice. For example, a tort of battery will occur when doctors deliberately withhold information to obtain a patient’s consent, but it is rare for an inadequately informed patient to lead to battery, since the court is reluctant to use battery in such a case, because of the assumption that battery involves deliberate injury.
 Therefore, an agent’s intention of harmful action to others, although foreseen, will account for its permeability to a significant degree.

Some consequentialists claim that “the intention is not relevant to deciding whether the act is right or wrong, but instead is relevant to assessing the character of the person who does it, which is another thing entirely.”
 However, moral actions do not just happen. Any moral action made by an agent is intended. How can an action be evaluated only from an external perspective while neglecting its intrinsic intention? Consider the examples: A kills X in a self-defense situation, and B kills Y for Y’s property. These actions are different on the grounds of the different intentions behind them. Thus, intention does make a difference.

Application in Medical Practice

The Doctrine of Double Effect has been applied as a guideline in a broad dimension, such as a terror bomber aiming to bring about noncombatant’s deaths for weakening the enemy’s will, an agent killing an aggressor in self-defense, and diverting a runaway trolley in order to save five people while foreseeing the death of an innocent bystander. In addition, the Doctrine of Double Effect is adopted in medical practice.

One standard application of the Doctrine of Double Effect is to a pregnant woman with a diseased uterus. Surgically removing the uterus is a necessary procedure. Although some may oppose abortion, they may agree that the harmful effect to the fetus is morally permissible on the grounds that the intention of the action is to save the woman’s life, while leading to an undesired, but foreseen, side effect. Another obvious application of the Doctrine of Double Effect in that medical field is administrating a potentially lethal dose of a drug to alleviate the suffering of a terminally ill patient. A physician who intends to prescribe medicine to hasten a patient’s death is morally impermissible. However, a physician who intends to relieve a patient’s suffering, while foreseeing the hastening of the patient’s death, is permissible.

In the above two examples, the Doctrine of Double Effect provides a principle to deal with the moral issues in medical dilemmas. Furthermore, these examples indicate that the intention of the action accounts for its permissibility to a significant degree. A pregnant woman with a diseased uterus and end of life decision-making may not be common situations in clinical practice. However, the concept of the distinction between intention and foreseeing may extend to every side effect of medical procedures. The side effects may offend the nonmaleficence principle, or ‘primum non nocere’ in Latin, which means ‘first do no harm’, and which is fundamental in medical practice.
 Although side effects, in terms of a harmful effect, may violate the nonmaleficence principle, the Doctrine of Double Effect provides a rationale to make it morally permissible. Double effect is silent about a case in which the harm is small. For example, a dentist is permitted to probe, causing pain, to diagnose diseased teeth.
 For example, in terms of a situation of memory loss in electroconvulsive therapy for a severe depressive patient, the unintentional nature of the harm, memory loss, attributes to the moral permissibility of the action, electroconvulsive therapy. There are a number of such cases in clinical practice, as side effects are referred to as an unavoidable part of medical procedures.

Conclusion

Without doubt, any action which only leads to harm is morally impermissible. However, the permissibility of the harmful effect of a single action with another good effect, the double effect, is debatable in its nature. The Doctrine of Double Effect confines the moral permissibility of ‘double effect’ to four conditions, namely the nature of the action, the agent’s intention, the distinction between the means and effect, and the proportionality between the good effect and the bad effect. Although, the Doctrine of Double Effect has its weaknesses and strengths, it provides a rationale to deal with the dilemma, not only in the medical field but in other situations, such as war and self-defense. The core of the Doctrine of Double Effect is to claim that there is a moral distinction between foreseeing an effect and intending a result. The distinction of foreseeing and intention may be obscene in some situations. However the agent’s intention plays a significant role when making a moral evaluation of his or her behavior. Actions originate from intentions, and to ignore the intention of an action is like observing the sky through a narrow window. It is impossible to see the whole picture.
In summary, it makes a difference to the permissibility of an action involving harm to others that this harm, although foreseen, is not what the agent intends.
附件二「醫學倫理」課程報告二
“Evidence-based medicine can tell us which treatments are most effective so evidence-based medicine can tell us the treatments to which we should devote maximum resources.”  Discuss this as a solution to resource allocation problems in health care.
Introduction

The advancement of medical innovation, including medicine, instruments and techniques has transformed health care, which has prolonged life expectancy, enhanced safety, reduced sufferings, and minimised disability. However, these innovations of health care have proved to be very expensive.
 A limit of financial budget, although expanding, and increasing demand account for a scarcity of resources in health care, which has been, and probably will always be, a serious issue. Therefore, an operative strategy of medical resource allocation is essential for every society in every era, and any strategy of medical resource allocation, which is operative and morally acceptable, should consider both justice and efficiency.
Evidence-based medicine (EBM) is a modern medical practice, which applies the best available evidence resulting from scientific investigations to medical decision making. This article will argue that EBM can be an optimal solution to resource allocation problems in health care on the grounds that it enhances efficiency and contributes to just allocation. However, in practice, it has its limitations, which include a query about the validity of evidence, neglect of individual differences, and challenges of distributive justice. This article will firstly explain the nature of EBM, after which it will illustrate why EBM is an optimal solution for medical resource allocation. Finally, EBM’s limitations will be discussed.
The Nature of Evidence-based Medicine?
EBM is defined as “the conscientious, explicit, and judicious use of current best evidence in making decision about the care of individual patients.”
 EBM aims to apply the best available evidence gained from scientific methods to medical decision making.
“EBM categorises different types of clinical evidence and ranks them according to the strength of their freedom from the various biases that beset medical research. For example, the strongest evidence for therapeutic interventions is provided by systemic review of randomises, double-blind, placebo-controlled trials involving a homogeneous patient population and medical condition. In contrast, patient testimonials, case reports, and even expert opinion have little value as proof because of the placebo effect, the biases inherent in observation and reporting of cases, difficulties in ascertain who is an expert, and more.”

The common implementation of EBM is to develop clinical guidelines to encourage effective care in a specific clinical situation.
 This allows the clinical practice to be performed under scientific evidence, rather than personal preference. EBM enables clinical practitioners to apply the more objective experiences of researchers, instead of personal experiences, to health care judgment, which could promote the patient’s best interest. EBM also provides collectively agreed information for patients to evaluate different treatment options, and thus patients are able to make a suitable choice in an autonomous manner.
Justification of Evidence-based Medicine as an Approach to Resource Allocation in Health Care
Any strategy of medical resource allocation which is morally acceptable should consider both justice and efficiency. There are some strategies have been applied to allocate medical resources, one of which is QALY. “The QALY combines the expectancy after treatment with measures of the expected quality of life.”
 However, the justice of QALY has been criticized as it is ageist. The other strategies, for example, patient’s age or patient’ responsibility for his or her illness, also have their material weaknesses. The EBM is justified as a solution to resource allocation problems in health care on the grounds that it may both enhance efficiency and contribute to justice allocation.
EBM enhances efficiency
Under the Hippocratic Oath, doctors promise to “follow that system of regimen which, according to my ability and judgement. I consider for the benefit of my patient…Into whatever house I enter, I will go into them for the benefit of the sick.” Furthermore, the declaration of Geneva, published by the World Health Organization, indicates that “the health of my patient will be my first consideration.” Traditionally, a doctor’s duty is to his patient, not to someone else. He is neither the agent of society nor the interest of medical science.
 This is the noble principle of “clinical freedom”. However, some argue that “clinical freedom”, in other words “clinical instinct”, has been used as a cloak to hide doctors from justifying the rationing of his decision. This maintains health care in a stage of trial and error, which may account for some adverse consequences and inefficiency. According to the Audit Commission’s estimation, about 3 percent to 5 percent of patients admitted in the UK, are suffering from the side effects of drugs.
EBM indicates that clinical practice should be performed according to scientific evidence, not personal preference. EBM enables clinical practitioners to apply the more objective experiences of researchers, instead of personal experiences, to health care judgment. These evidence-based practices, from diagnosis, treatments, to follow up, could reduce the process of trial and error. Consequently, it could not only promote patients’ best interests but also enhance medical efficiency. For example, the advancement of the domain of pharmacogenetics promises evidence-based personalised medicine in clinical practice. Based on the evidence of pharmacogenetic studies, doctors and patients can select a medical prescription which indicates more effective outcome and carries less risks of adverse effects.
Moreover, EBM ties clinical practices to scientific standards of evidence. When applied as recommendation for clinical services, evidence can be classified by the level of validity on which this information is based. As the standard of medical research is always developing, the ambiguous, incomplete, or inconsistent evidence can be replaced by those results from more advanced research. Some investigations even consider individual factors and social aspects in their research to generate more comprehensive and objective findings, which provide clinical practices with more valuable evidence.
EMB may contribute to justice allocation
Why EMB may contribute to justice allocation can be explained from two aspects, one of which is that EMB can prevent the waste of medical resources. The other is that EMB provide objective data, which helps to build a policy of medical resource allocation on a more impartial basis.
Under their Hippocratic duty to do the best for patients, doctors have to make a commitment to every individual patient. However, absolute clinical freedom is an impossible myth, and in practice, the finite resources of health care are the reality. Moreover, doctors are responsible for groups of patients. These facts accounts for the importance of the economic principle in health care. The General Medical Council mentions that doctors should not only “make the care of your patient your first concern” but also “make efficient use of the resources available to you”.
 Furthermore, health economists claim that the clinical benefit should be to whole communities, rather than to individuals.
 In 1993, the British Medical Association announced that “wastage of resources is unethical because it diminishes society’s capacity to relieve suffering through the other uses that could be made of the wasted resources. Doctors working within the NHS need to be aware of cost-effectiveness as well as clinical effectiveness in the care provided for the patients.”

Medical practices which lack adequate support from evidence may account for the waste of resources because of inefficiency. Although this may not be good practice, it is not evil. However, the waste of resources may be attributed to by some unacceptable reasons,
 the first of which is medical fashion. For example, fashion is responsible for the high performance rate of caesarean sections. Secondly, fear of litigation may make clinical practitioners arrange procedures and treatments more for their peace of mind than out of clinical need. Thirdly, the payment system of health care providers may influence clinical practice. Previous research indicates that some medical intervention may be performed much more in a “fee for service” system than a “capitation fee” system. For example, an age-standardised sample of hysterectomies demonstrates that 700 hysterectomies were performed per 100,000 women in the US and 250 in the UK.
 EBM is regarded as providing a solution to these problems, since it can be applied as a clinical guideline, or even a regulation. Practitioners who perform any intervention which is not compliant with the guidelines will need to justify their actions explicitly and rationally.
Furthermore, EBM provides an objective base to build up a public policy instead of counting on the opinions of interested parties.
 Since the scarcity of health care resources is probably a permanent situation, any health care activity needs to be assigned a value, and there are many methods to evaluate health care activities. EBM enables practitioners and hospitals to “filter scarce resources away from ineffective clinical practices and toward practices whose effectiveness has been conclusively shown.”
 EBM may be regarded as a tool to assess the cost and benefit of a specific plan of health care in order to decide its implementation. EBM is devoted to providing objective grounds for making a policy which is fair, persuasive, and consensual.
Limitation of Evidence-based Medicine Approaches
Although EBM has its strength as a solution to resource allocation problems in health care, when practiced, it has some limitations. These can be further illustrated from three dimensions, which are a query about the validity of evidence, neglect of individual differences, and the challenge of distributive justice.
A query about the validity of evidence
The strength of EBM is that it provides evidence for practitioners to perform medical interventions, which enhances efficiency, reduces waste, and contributes to fair allocation. However, the validity of the evidence concluded by scientific research has been challenged for decades. This invalidity may induce even more prejudice and injustice on the grounds that it is covered with a so-called scientific objectivity.
Firstly, the methodology of a research is one of the major factors which accounts for the validity of its results. Research designed as systemic review of randomized, double-blind, placebo-controlled trials involving a homogeneous population will produce a result with high-ranking quality. However, evidence which comes from lower-ranking research may even provide the wrong information. For example, the consensus of some experts demonstrates the benefits of a tonsillectomy, and yet, thousands of tonsillectomies performed between 1920 and 1950 were later proved to be unnecessary.

Secondly, the validity of the research result may be affected by interested parties which are mainly, but not all, industries. A survey conducted by Todd in 1997 indicated that only 20 percent of clinical studies submitted to Anesthesiology (an academic journal) were funded by the government,
 and the lack of government-funded research has not diminished a decade later.  To make the matters worse, high-quality investigations, such as large, prospective randomised, multiple centered designs, are even more costly, and the more persuasive evidence is generated by a well-designed study, the more likely it is to be funded by a wealthy industry. “Research can be manipulated in numerous ways, many of which are subtle, and most of which are legal.”
 Obviously, without industry-funded research, the advancement of medicine will decelerate. However, the distorted evidence applied as a solution to resource allocation in health care may not only be an injustice, but also a disaster.
Thirdly, the distribution of research is uneven. Most research is supported by pharmaceutical companies, therefore the effect of non-drug alternatives, even they may have better outcome, will be overlooked. Also, some investigators prefer conducting research on acute diseases or young populations to conducting research on chronic diseases or old populations, since this may produce obvious outcome. However, bias and discriminations will exist when the evidence is used to allocate medical resources.
Lastly, not all studies, even those conducted by the same level of methodology, can generate evidence with the same level of validity. Research into a homogeneous patient population and medical condition will produce strong evidence. However, some patient populations or medical conditions, such as psychiatric disorders, are heterogeneous and have multiple causes. It is almost impossible for the results of research conducted in the psychiatric field to reach the same strength of validity as those from a homogeneously populated research. The lack of valid evidence of medical intervention in these populations or medical conditions does not mean that they do not deserve to be implemented.

Neglect of individual difference
Evidence-based practice is a primary portion of modern medicine. However, this may generate failure on the part of doctors to respond to the need for individual differences. Many authorities trend to recommend, or even ask, doctors to follow the standard of care published by the National Institute for Clinical Excellence (NICE). However, NICE has issued a declaration to illustrate the limitation of implementation on the grounds that clinical guidelines serve aggregates of populations rather than individuals:
“NICE has always indicated that health professionals, when exercising their clinical judgment, should take its guideline fully into account, but that it does not override their responsibility for making appropriate decisions in the circumstances of the individual patient. This principle is important because even the best clinical guideline is unlikely to able to accommodate more than around 80% of patients for whom it has been developed.”

Obedience to clinical guideline may make a doctor practice like a chef cooks, by following a recipe in a cookery book. The cuisine may be of some standard, but never excellent and personalised. EBM may cause a uniform-style of health care. However, a good doctor should take note of the differences in every individual patient and prudently consider whether or not his or her patient falls with the recommendation of the guidelines. Besides, respecting the autonomy of patients is core value of good medical practice.
Challenge of distributive justice
The most fundamental objection to evidence-based medicine being applied as a solution to resource allocation in health care is that this may result in distributive injustice. Like John Harris’s illustration of QALY
, EBM can be used in two ways. It may be used to determine which of the treatment options is the most effective for a particular patient in a particular situation. This cost effective analysis is good for the patient and good for society. EBM is also used to determine which group of patients deserves to be treated, or which conditions to prioritise when allocating medical resources. This evidence, which originates from research, can be provided as a tool to restrict the supply of medical care and regulate payment policies.
 The latter usage of EBM may produce inequity, as John Harris argues in his serial debates with NICE:
“..it is not the drugs that have been judged not to be cost effective when compared to rival treatments, it is the patient who are being condemned as not cost effective to society. Why are these patients not cost effective to treat? The only answer must be they are not worth helping.”

In fact, medical care depends on many aspects of individual factors, such as judgments about quality and the value of life, which are only a little subjected to scientific methods. However, the evidence-based approach may indicate that individual needs or preferences are less important. As John Harris argues, his objection to QALYs is “because the injunction to maximize QALYs encourages health care providers to choose not the treatments, but the patients who will generate the most QALYs”.
 Similarly, EBM may face same problem of cost effective analysis to allocate medical resources. Health care providers select their patients, instead of treatments, on the grounds of scientific evidence. If evidence-based medicine is applied to regulate resource allocation without a comprehensive inspection, it may induce the same kind of risks. After all, what the futile or ineffective treatments are is not yet a consensus in the society.
Conclusions
That resource in health care will be permanently scarce is not just an assumption. Therefore, an operative strategy of medical resource allocation is essential for every society in every era. Any strategy of medical resource allocation which is operative and morally acceptable should consider both justice and efficiency. Evidence-based medicine aims to apply the best available evidence gained from scientific methods to medical decision making. Evidence-based medicine could be justified as being a solution to resource allocation problems in health care on the grounds that it may both enhance efficiency and contribute to a just allocation. However, in practice, it has limitations, which include a query about the validity of evidence, neglect of the individual differences, and the challenge of distributive justice.
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附件三「醫學法律」課程報告一
Polly is 13 years old and has been diagnosed by Dr Caldwell, at the Queen’s NHS Hospital Trust, with a serious heart condition.  She and her parents, Eric and Sophie, are shocked at this news. Dr Caldwell advises them that there are two medical approaches that could be taken.

First, Dr Caldwell could operate on Polly in the next few days. The operation is successful in 95% of cases but carries a 2% risk of death. Polly is an optimist and tells Dr Caldwell “Yes, I want to have this operation.” She thinks a 2% risk is very small. Her mother, also an optimist, agrees with Polly but her father is terrified by the thought of the 2% risk of her death. 

In the alternative, Polly could be prescribed drugs that may help to alleviate the condition. This is successful in 60% of cases and it would take some weeks to establish if this approach was going to work in her case. If it doesn’t work, her condition will deteriorate and reduce the chances of the alternative of the surgery being successful from 95% to 75%. Her father thinks they should try the drug regime first.

To add to the family’s stress, Polly’s uncle, Simon, aged 47, has been diagnosed by Dr Andrews, also of the Queen’s NHS Hospital Trust, with early-onset Alzheimer’s. He is suffering from intermittent bouts of memory loss and confusion and these are becoming more frequent. After he complained of bad stomach pains Dr Parke, of the same hospital, advises him that he needs an operation to remove a stomach ulcer. When this is explained to him he becomes very upset and angry. However, his wife Maria is keen for the operation to go ahead, so that his stomach ulcer does not get worse. Two weeks later he refuses to be examined further by Dr Parke.

Discuss the legal issues that arise.  Do not consider any possible criminal charges.  Do not consider any issues relating to the Mental Health Act 1983 or the Mental Health Act 2007. Do not consider any claims arising out of negligence.
INTRODUCTION
Polly is 13 years old and has been diagnosed with a serious heart condition. Her doctor, Dr. Caldwell, suggests two medical approaches, one of which is an operation, which has 95% success rate but carries a 2% mortality rate. The other is treatment by drugs, which has a lower than 60% success rate. However, failure of the drugs treatment indicates a diminished success rate from 95% to 75% for any consecutive surgery. Polly and her mother, Sophie, prefer the operation, while her father, Eric, considers trying the drugs regime first.

Simon, Polly’s 47 year-old uncle, has been diagnosed with early-onset Alzheimer’s disorder by Dr. Andrews. When he complains of an abdominal pain, Dr. Parke diagnoses a stomach ulcer and advises him to have an operation to remove the ulcer. Simon is angry with these explanations and refuses to allow Dr. Parke to exam him further. However Maia, his wife, agrees with Dr. Parke’s suggestion.

This article will discuss the legal issues of these two cases, Polly and Simon, by firstly defining whether or not the medical procedures are battery. Secondly, it will evaluate the nature of valid consent from the three aspects of capacity, information, and voluntariness, and finally the issues of best interest and authority of decision-making of an incompetent patient. Any considerations of the Mental Health Act and medical negligence are outside the scope of this article.
BATTERY

“Medical treatment can only amount to battery if there has been some sort of physical contact between doctor and patient.”
 

It is absolute that a competent adult patient has the right to be free of non-consensual touching, and only patients’ real consent can protect medical practitioners from liability of battery. Intention plays a role in such liability. Battery occurs when doctors deliberately withhold information in order to obtain a patient’s consent. However, it is rare for an inadequately informed patient to lead to battery, since the court is reluctant to use battery in such a case, because of the assumption that battery involves deliberate injury. From the criminal aspect, unreasonable and improper medical treatment, even if patients consent to it, is regarded as being an offence in criminal law.

In Polly’s case, a heart operation is referred to as physical contact, as touching, and although this is a reasonable and proper form of medical treatment to cure a serious heart condition, and as such, is not involved in criminal law, if Dr. Caldwell performs heart surgery on Polly without valid consent, he will be liable for the tort of battery on the grounds of unlawful touching. On the other hand, if Dr. Caldwell prescribes medicine to relieve Polly’s heart symptoms, he will not be liable for the tort of battery, even without valid consent, because drug treatment cannot be said to be touching.

In Simon’s case, an operation to remove his stomach ulcer definitely involving touching, and therefore, Dr. Parke will be only prevented from being liable for the tort of battery if he performs abdominal surgery on Simon by valid consent.

CONSENT

The primary principle of medical law is informed consent, which protects both the patient’s autonomy and bodily integrity. In terms of competent adult patients, respecting their self-determination is the first priority, which even overrides respect for their best interests.
,
 A patient’s free choice is also protected by the Human Rights Act.
 Furthermore, the British Medical Association advises doctors that: ‘It is well established in law and ethics that competent adults have the right to refuse any medical treatment, even if that refusal results in their death.’

“For consent to be valid, first the patient must have the capacity to consent; secondly, her consent must be given voluntarily; and thirdly she must understand, in broad terms, the nature of the treatment to which she has consented.”

Valid consent consists of three components, namely patient’s capacity, adequate information, and voluntariness.
Capacity
Evaluating the decision-making capacity of a patient is crucial to medical consent, and capacity is not a question of all-or-nothing, but of degrees. There are two possible approaches to assessing a patient’s capacity, namely function-based and status-based. The functional approach is more suitable in respecting a patient’s autonomy. In legal practice, a patient’s capacity is guided by different age groups as follows:

· Mental Capacity Act 2005 (MCA) for over 18s

· Family Law Reform Act 1969 for those aged 16-18

· Gillick competence for under16s

Since Polly is 13 years old, Gillick competence is applied to evaluate her capacity. The capacity of a child relies upon age, the nature of the medical treatment, and the individual child’s ability to decide.
 A greater capacity would be required to make a more serious decision. Since the heart operation, which Polly prefers, carries a 2% mortality rate, it is considered as being as a major medical procedure, or even life-threatening treatment. Polly may be asked to have a higher standard to make the decision.

If Polly reaches Gillick competence, as she has consented to the operation, Dr. Caldwell will not be liable for battery in spite of Polly’s father disagreeing.

“Because doctors need only one effective consent, once a child is Gillick-competent (or 16 or 17 years old), there are three possible sources of this consent: the parents, the courts, and the mature minor. Consent from any one of these source will suffice to protect the doctor from prosecution or liability in tort”
 

Moreover, Dr. Caldwell’s opinion plays a role in this case. Since Dr Caldwell has advised two medical procedures, he may not have a strong preference for either If he has a strong preference, which disagrees with Polly’s choice, Dr. Caldwell can apply for a court’s decision even though Polly has Gillick competence Several cases indicate that a child with Gillick competence can consent to treatment but does not have the right to have her refusal respected.
,
,
 On the other hand, the legal issues which arise when Polly does not have Gillick competence will be discussed in subsequent paragraphs.

In terms of Simon, since he is an adult, the MCA is applied to evaluate his capacity. According to the MCA s. 3-1, people are unable to make a decision for themselves if they are incapable of understanding the information relevant to the decision, retaining that information, using or weighing that information as part of the process of making the decision, or communicating the decision.
 In clinical practice, a doctor will suspect a patient’s capacity if the patient belongs to a group of victims who are normally incompetent, or if the patient’s decision is seriously unreasonable or irrational. Since Simon has been diagnosed with early-onset Alzheimer’s, he is in a group whose members often lack capacity. Moreover, his anger with regard to Dr. Parke’s explanation and his refusal of a further examination seem difficult to understand, and thus this evidence implies a possibility of Simon’s incapacity. However, 

“a person is not to be regarded as unable to understand the information relevant to a decision if he is able to understand an explanation of it given to him in a way that is appropriate to his circumstances (using simple language, visual aids or any other means).”

The MCA Code of Practice gives more details of how to assist patients’ comprehension and maximize their decision-making ability.
 Simon manifests intermittent bouts of memory loss and confusion, and according to the guidelines, such medical conditions, if there are any, which will aggravate Simon’s competency should be treated forward. Therefore, Dr. Parke can also invite Maria, Simon’s wife, or Dr. Andrew, Simon’s doctor, who know him well, to help in communicating with Simon. Furthermore, Dr, Parke can apply appropriate language to explain the situation to Simon. Besides, the time, location, and other elements of holding an interview with Simon need to be considered by Dr. Parke.

If Simon is judged to be competent, Dr. Park has to respect his refusal.

“Every competent adult patient has the right to refuse medical treatment, even if her reasons are bizarre, irrational, or non-existent, and even if her refusal will result in her death.”

Otherwise, he will be liable for tort of battery because of unlawful touching. If Simon lacks capacity, the best interest principle and proxy decision-making should be applied, and this will be discussed in later paragraphs.

Information
The question of how much information is adequate to prevent liability is difficult, but there are two guidelines, namely the Bolam test and the ‘reasonable patient’ test.
 However, the medical practitioner should inform the patient in the broadest sense of the nature and purpose of the proposed medical treatment.
If Polly and Simon are competent, Dr. Caldwell and Dr. Parke should provide them with adequate information about the operations, including the nature and purpose of the procedure. In spite of the fact that they are competent, considering Polly’s age and Simon’s dementia, according to MCA Code of Practice
 their doctors had better use appropriate skills to communicate with them.

Voluntariness
Coercion may violate a patient’s consent to treatment, although there is little ‘real coercion’ in the medical field. Also worthy of note is undue influence, such as persuasion by the patient’s significant others.
 Two dimensions are applied when judging undue external influence on patients, namely their strength of will and their relationship with the persuader.

Dr. Caldwell needs to particularly consider the level of Polly’s strength of will, since she is a child, and also her relationship with her parents, since any involuntariness will diminish the validity of her consent. Dr. Parke also has to take into account Simon’s strength of will and Maria’s influence on him.
INCOMPETENT CHILD

In the case of a child, anyone with parental responsibility has the right to consent to medical treatment in terms of a proxy decision. Moreover, the best interest principle is important to review any disagreement or make a proxy decision. Best interest will firstly be discussed, followed by proxy decision.

Best Interest
According to General Medical Council guidance, the best interest of treatment of under18’s is not only confined clinical matters.
 It is clear that best interest also takes into account of emotional and psychological interests. Moreover, developmental interest is crucial to determine a medical treatment for a child.
 

“On the other hand, the ‘least restrictive alternative’ principle, would mean that the least invasive way to achieve one’s ends should always be preferred.”

It may be difficult to judge which of the two medical procedures advised by Dr Caldwell is in Polly’s best interest. The operation has a high success rate, but carries a 2% mortality rate. It may be questioned from the perspective of the ‘least restrictive alternative’ principle. On the contrary, the drugs treatment, although without immediate death risk, has a lower response rate and may decrease the success rate of the replacement operation. It may be argued that the drugs treatment is not in Polly’s long-term and developmental interests.

Proxy decision

Each parent can give valid consent to his or her child’s medical treatment without consulting the other, and parental responsibility is not restricted to parents. Nonparents, who have a residence order, teachers, or child-minders, may also have parental responsibility to consent to the medical treatment of a child. Both parents’ consent is required in ‘a small group of important decisions’.
 In addition, the court’s power, derived from wardship or inherent jurisdiction, may be involved if there is any disagreement.

If Polly doesn’t have Gillick competence, any medical treatment will need her parent’s consent. Since heart surgery is referred to as ‘a small group of important decisions’,
 both parents’ consent is necessary. Since Polly’s parents do not have a consensus of the treatment, the decision may go to court, and the court will make a decision according to Polly’s best interest. On the same grounds, if Dr. Caldwell does not agree with her parent’s choice, he can also apply for the court’s decision. Even another concerned individual can apply for the court’s wardship if he or she disagrees with the proposed treatment of a child.

INCOMPETENT ADULT

“The statutory principles confirm the common law position that treatment of people who lack capacity is governed by a best interest, and the ‘least restrictive alternative’ principle applies.”

Moreover, the MAC 2005 introduces a formal proxy medical decision for incompetent adults and rules the priority of different authorities in terms of decision-making. The following paragraphs will first explore the best interest principle, followed by the authorities of decision-making.
Best Interest

According to the MAC 2005 s.4, many factors should be assessed to determine a patient’s best interest.
 The patient’s own views and values are one of the major concerns when judging their best interest, and only if it is impossible to understand the patient’s views, can a doctor judge by observation. However, according to the consultative model, the doctor should consult patients’ significant others to ascertain their best interest. In the case of patients who do not have significant others, the MCA s. 35-37 rules for the appointment of an Independent Mental Capacity Advocate to represent them.
 In addition, not only is their medical best interest considered, but a decision maker can also contemplate patients’ emotional and welfare interests, or even in some cases, the interest of others.
,
 On the authority of the MCA s. 5, to avoid liability, a doctor has to take ‘reasonable steps’ to evaluate a patient’s capacity hold a ‘reasonable belief’ that the patient is incapacitated and process any medical treatment ‘reasonably’ in the patient’s best interest.

What is in Simon’s best interest? Dr. Parke can consult Maria, Dr. Andrew, and his friends to determine this. In addition, Dr. Parke has to believe that an operation to remove Simon’s stomach ulcer is the most necessary and least intrusive treatment for Simon. Apart from the clinical interest, the appropriate treatment may affect Simon’s emotional and welfare interest, since Maria is his primary care-taker and fewer burdens will promote the quality of her care of Simon.

Proxy Decision

There are several authorities of decision-making for an incompetent patient. According to the MCA 2005 s. 24 the decision has to be subordinated to patients’ valid and applicable advance directive. Furthermore, it is unusual for the court to be involved in deciding the medical treatment of a patient who lacks capacity.
 However, according to the MCA Code of Practice para 8.18, “cases involving any of the following decisions should therefore be brought before a court”
, such as withdrawing life-maintaining treatment, organ donation and others. Furthermore, under the MCA s. 9-11, the donees have the lasting power of attorney (LPA) and are able to decide the medical treatment for a patient (doner) in his or her best interest when he or she is incompetent. According to the authority of the MCA, the ranking of priority is: 1. patient’s advance decision, 2. court, 3. donee of LPA, 4. deputy, and 5. person acting under the MCA s. 5 (general authority).

Dr Parke has to clarify any existence of a valid advance decision by Simon and any donee appointed by Simon when he is competent, and his decision should be secondary to those directives. Since the operation to remove the stomach ulcer is not included in the cases defined by the MCA Code of Practice para 8.18, the court’s involvement may not be relevant.

CONCLUSION

In summary, an operation is referred to as touching. If Dr. Caldwell and Dr. Parke perform operations on their patients, Polly and Simon, without valid consent, they will be liable for the tort of battery on the grounds of unlawful touching. Valid consent consists of three components, namely patient’s capacity, voluntariness, and adequate information. Since Polly is only 13 years old, Gillick competence is applied to evaluate her capacity, and since Simon is an adult, the MCA is applied. If Polly and Simon are competent, Dr. Caldwell and Dr. Parke have to respect their decisions, including their rights to refuse treatment. However, a refusal of a competent minor is less respected in real practice. If Polly and Simon are incompetent, the best interest principle is administrated to make the medical decision for patients. Moreover, a proxy decision is also an important legislation to protect the incompetent patients.

附件四「醫學法律」課程報告二
“The concept of ‘best interests’ in end of life decision-making in English law is, appropriately, very open-ended, allowing room for broad discretion in relation to the circumstances of the case.”

Discuss, excluding consideration of PVS patients.

Introduction
The advancement of medical innovation has transformed health care, which has prolonged life expectancy. On the other hand, innovations in health care have improved the survival rate of infants who would have died in the delivery room from prematurity or congenital abnormality, but are now treated in neonatal intensive care units. However, medicine has to face its limitations, and the end of life decision-making of patients may be delayed but cannot be avoided. In some circumstances, life-sustaining treatments may not benefit patients, and may even infringe the principle of nonmaleficence. “There is a wide spreading concern that medicine has become overly interventionist and expending great efforts to keep alive those whose lives will be short and full of pain is an example of inappropriately aggressive medicine.”

According to the Mental Capacity Act 2005 (MCA)
, if adult patients lack capacity, the best interest principle and proxy decision-making should be applied. Children and infants share a similar belief. Obviously, in terms of incompetent patients, it is usually that prolonging their lives will be in their best interests. However, in practice, there is disagreement between the concerned parties. Therefore, “the courts have been faced the cases with the question of whether it could ever be in an incompetent patient’s best interests to withdraw or withhold life-prolonging treatment.”
 
This article demonstrates that the concept of ‘best interests’ in the end of life decision-making in English law is open-ended, however there are some contentions to confront its appropriateness. It will firstly illustrate the concept of the best interests test, and secondly discuss the appropriateness of this concept. Any considerations of PVS patients are outside the scope of this article.
Concepts of ‘best interest’ of end of life decision-making in English law

In children, the withdrawal of treatment accounts for the major cause of death in paediatric intensive care wards, and only few cases come before the courts. In Re C, Sir Stephen Brown P assents to the withdrawal of a ventilator and to the withholding of resuscitation which are proposed by the Hospital Trust. He says: “the objective of their profession is to save and to preserve life but as has been said in earlier cases that whilst the sanctity of life is vitally important, it is not the paramount consideration. The paramount consideration is the best interests of little C….and what has to be considered is her best interests to prevent her from suffering…”
 In adults, according to the MCA 2005, every medical treatment should be performed to incompetent patients in their best interests. The concept of ‘best interests test’ to evaluate the end of life decision for incompetent patents in English law can be illustrated by several dimensions, which are sanctity of life, intolerability, futility, and view of the family. 

Sanctity of life

As human life is sacred, from the view of sanctity of life ethics, it is always right to maintain a patient’s life in any condition. Patients should not be penalized just because they are not able to make decisions for themselves. However, death sometimes can be in a person’s best dignity. When judging the conflicting evidences in the end of life decision-making, English law shares the value of sanctity of life. In Re J, Taylor JL states “English law, as it stands as present, places a very heavy burden on those who are advocating a course which would lead inevitably to cessation of a human life”

Intolerability as the touchstone 

The gravity of the disease is a major consideration of the ‘best interests’ test. “But exactly how we tell whether a child’s condition meets the threshold level of gravity is a difficult question, and a number of different approaches are evident in the case law.”
 Templeman LJ in Re B proposes that the child’s life must be ‘demonstrably awful’ to withhold or withdraw treatments.
 In Re J, Taylor LJ raised intolerability as a criterion by which to judge whether or not the treatment to prolong a child’s life is in his best interests. He says: “I consider the correct approach is for the court to judge the quality of life the child would have to endure if given the treatment and decide whether in all the circumstances such a life would be so afflicted as to be intolerable to that child.”
 

The similar standard is applied to adult cases. In Re D, although D does not fulfil the criteria of PVS according to the guideline of the Royal College of Physicians, Sir Stephen B states: “this sad, tragic patient is suffering what is rightly termed ‘a living death’. Accordingly, I am driven to the conclusion…that it is not in this patient’s best interests artificially to keep her body alive and that the declaration sought should be granted.”
 

Holman J’s judgment in An NHS Trust v B is notable, which he observes that intolerability is a conclusion rather than a test. Holman J applies a ‘balance test’ to conclude that treatment should be continued, although MB would be suffering distress, because MB’s life did still contain benefits. “In applying the best interests, Holman J drew up a ‘balance sheet’ with the benefits or advantages of treatment on one side, and the burdens or advantages of continuing or discontinuing treatment on the other side.”
 

There are some factors to be considered in a balance test, the first of which is the cognitive development and awareness of the particular child. In Re K, Sir Mark Potter P states that: “In this case K is less than 6 months old and has a developmental age of only 3 months. She has not accumulated experiences and cognitive awareness comparable with that of MB, and with her short expectation of life, she is never likely to be in a position to derive pleasure from DVDs and CDs…In these circumstances, I have no doubt that it would not only be a mercy, but it is in her best interests to cease to provide TPN while she is still clinically stable…”
 A comparison between these two cases (MB and K) suggests that the court favour life-prolonging measures for a child who has a significant degree of cognitive development and awareness 
The second factor to be considered in a balance test is the nature of the treatment. One of the most remarkable achievements of Holman J’s judgment in An NHS Trust v B was to order that certain types of life-prolonging treatment should be provided to MB. He decided that treatment should continue while withholding some treatments, such as CPR which persecute patients with pain, would be in MB’s best interests.
 In Re R, an adult case, the nature of the intervention is also considered. Sir Stephen Brown P declares that the decision to withhold resuscitation is in the patient’s best interest, because resuscitation is much more invasive and traumatic, compared with the administration of antibiotics.

Futility
“If the treatment is not in the best interests of the patient, then it can be withdrawn, which is concerns the question of ‘is the medical treatment futile?
 There are different possible definitions of futility. To give a patient medicine which has not effect will be futile, for example, antibiotics to viral infection. But the concept of futility is also used where the medicine has an effect, but which to keep a patient alive in his situation is not in his benefit, for example, treatment to PVS. It is more controversial that some apply ‘net effect’ to evaluate the futility of treatment and some suggest that futility may be defined in terms of reaching a patient’s goal. To execute the concept of futility in the end of life decision-making, not only should the effect of the treatment be considered, but also the benefit of it.

Whether a patient has right to ask any treatment no matter what effect it brings? In Burke case, Lord Phillips in the Court of Appeal states: “Autonomy and the right of self determination do not entitle the patient to insist on receiving a particular medical treatment regardless of the nature of the treatment. Insofar, as a doctor has a legal obligation to provide treatment, this cannot be founded simply upon the fact that the patient demands it.”
 However, according to the MCA 2005, patient’s previous wishes and values are always on the ‘best interests’ checklist. In summary, this explains that “a patient’s desire… to have life prolonging measures continued at all costs, even when their doctors have decided that such treatment is futile, must be taken into account, although, unlike a valid and applicable advance refusal of treatment, it is not determinative.”

View of the family

The view of the family plays a role in ‘best interests’ test, but only when it is sensible and fits patient’s best interests. In the case of a child, the best interests of the particular child over-ride the family’s view. Taylor LJ in Re J suggests: “I say ‘to that child’ because the test should not be whether the life would be tolerable to the decider.”
 Therefore, the courts’ primary concern is the experience of the particular child, instead of that of the deciders or family. In reviewing the disagreement between doctors and parents, the courts mostly adopt the medical opinions. However, in Re T
, the Court of Appeal sided with parents and refused to authorise a liver transplant. The Court held the view that the parent’s refusal to give consent to the transplant operation was not based upon ‘scruple or dogma’, but was in the best interests of the child. In a most recent case, An NHS Trust v B, Holman J’s decision went against unanimous medical opinion. He applied the balance test to support MB’s parents on the grounds that continuing treatment was reasonable in MB’s best interests.

In terms of incompetent adults, the views of family or relatives play a small role in the ‘best interests’ test. In a pre-MCA case, An NHS Trust v A, 
 Waller LJ states that it is obvious that a patient’s best interests overcome the religious view and the view of his family.

Are these concepts appropriately, very open-ended, allowing room for broad discretion in relation to the circumstances of the case?
The concept of ‘best interests’ in the end of life decision-making in English law is regarded as being open-ended, which is on the grounds that it raises the principle of ‘intolerability’ and draws up the balance sheet of benefits and burdens which produce from the proposed treatment or non-treatment. Intolerability is the touchstone by which to judge the quality of life in end of life decision-making. It is a high standard, which is compatible with sanctity of life ethics, to assent a course which would lead inevitably to cessation of a human life. The balance test is a mechanism to conclude whether or not the particular patient’s life is intolerable. The concept of ‘intolerability’ allows room for broad discretion in relation to the circumstances of the case, which may include not only the gravity of the disease, but also the nature of the treatment, the cognitive state of the patient, and patient’s psychological and social welfare. Furthermore, a balance test, as a dynamic principle, can apply in different eras and different societies. For example, compared to R v Arthur in 1981, society today does not regard the life of a Down’s syndrome patient as being intolerable. The balance test can be executed in both situations to weigh both patients’ best interests.

However, the appropriateness of the concepts can be confronted by four contentions. Firstly, it is not clear how a patient’s condition meets the threshold level of ‘intolerability’. Down’s syndrome does not lead to a life which is ‘demonstrably awful’ or ‘intolerable’ (Re B), while profound brain damage accompanied by paralysis, blindness, and deafness does (Re J). However distinguishable it is between the both ends, where the cutting point is between these two ends is not evident.

Secondary, the present law can certainly be criticized for leaving too much to the judgment of parents and clinicians and not ensuring there is an objective assessment of the best treatment for the patient, especially for newborns.
 Only disagreement between parents and clinicians will come to the court. Although this direction may reduce litigation, it can induce inconsistence in clinical practice, which may violate the sanctity of life ethics. Furthermore, according to the MCA Code of Practice para 8.18, “cases involving any of the following decisions should therefore be brought before a court”
, such as withdrawing life-maintaining treatment for PVS cases, organ donation and other. Accordingly, withdrawing life-maintaining treatment for non-PVS incompetent cases may also need clear regulation.

Thirdly, the law’s attitude to patient’s autonomy, doctor’s duty, and futility may require a clearer figure. In R (on the application of Burke) v The General Medical Council, “the Court of Appeal view reiterates its fundamentally different attitude towards the relationship between law and medicine. Where Munby J. sought to invoke law, and especially Convention rights, to lay out the enforceability of patient wishes and medical duties, the Court of Appeal’s approach is to rely on the good faith and self-regulation of the medical profession.”
 Moreover, MCA Code of Practice para 5.32 indicates that: “Importantly, section 4(5) cannot be interpreted to mean that doctors are under an obligation to provide, or to continue to provide, life-sustaining treatment where the treatment is not in the best interests of the person, even where the person’s death is foreseen. Doctors must apply the best interests’ checklist and use their professional skills to decide whether life-sustaining treatment is in the person’s best interest.” Is this clear enough? Putting in the framework which includes patient’s autonomy, doctor’s duty, and futility, however, where is the place of a valid ‘advance request’, compared with a valid ‘advance refusal’, for an incompetent patient. .

Finally, it is worth mentioning that the law’s attitude is reducing involvement to medical judgment and allowing space for the concerned parties to reach a consensus. Although medical interest is only one factor of the best interests test, the court trends to respect the medical opinion. In Re Wyatt, it seems evident that the court will tend to be guided by medical evidence on whether life-prolonging treatment should be withdrawn or withheld from a child and will not order doctors to treatment contrary to their clinical judgment.
 Moreover, the courts accept that Bolam test “can be applied in considering whether it is right to withdraw or withhold life-prolonging treatment.
 In practice, the Nuffield Council on Bioethics suggests the disagreement should be reviewed by clinical ethics committees, and be mediated between concerned parties to reduce litigation. However, “the clear direction from the Court of Appeal that the court cannot tell doctors what to do within their clinical areas of expertise should not be translated into reluctance to override a ‘medical’ opinion where the dispute is about quality of life.”
 If a case comes to the court, the court has to evaluate all the expert evidences. Furthermore, Taylor LJ in Re J states that the court must be satisfied to a “high degree of possibility” as to what in the light of the conflicting evidence is in the best interests of the patient.

Conclusion

In summary, the core concept of ‘best interests’ in the end of life decision-making in English law is applying intolerability to evaluate the quality of life of the particular patient, and it also integrates the sanctity of life, futility, and view of the family. This concept is considered to be open-ended and allowing room for broad discretion in relation to the circumstances of the case, which is on the grounds that the balance test is quite conclusive. However, the appropriateness of this concept can be confronted by four contentions. As medical science continues to prolong human lives, society will face more dilemmas in the end of life decision-making, which deserves more prudent consideration. As the judge, Mars Jones J said in a famous judgment:

“However gravely ill a man may be…he is entitled in our law to every hour…that God has granted him. That hour or hours may be the most precious and most important hours of a man’s life. There may be business to transact, gift to be given, forgiveness to be made, 101 bits of unfinished business, which have to be conducted.”
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Compulsory Treatment in Community Mental Health Care:                        Ethical and Legal Issues of Community Treatment Orders

Abstract

Mental health services have turned attention to the community, which resulted in the need for compulsory treatment outside of the hospitals. Community Treatment Orders (CTOs), which permit forcing the mentally ill to receive treatment in community settings, was introduced in the Mental Health Act 2007. The promulgation of CTOs does not cease debates on its justification. This paper hence aimed to explore the ethical and legal issues of CTOs and to consider when the execution of such compulsory treatment can be justified.
The dilemma of CTOs is the tension between acting in patients’ well-being and respecting their possibly harmful decisions. This paper placed CTOs in the context of paternalism and justified the execution of CTOs which is ethically permissible in well-defined circumstances. These circumstances are firstly when patient is incompetent, secondly when the benefit of adopting CTOs outweighs non-adopting, and thirdly when CTOs is the least restrictive alternative. Furthermore, capacity-based criteria for CTOs appear to be more plausible than the use of dangerousness as the primary criterion for CTOs. However, the current law does not demand the requirement of incompetence to inform a CTO, which may indicate inconsistency with the medical law. Appreciation is a crucial indicator to predict the competency of a person with mental disorder. A function test should highlight appreciation in order to represent the real situation.

After the enactment of CTOs, the most pragmatic approach is to dedicate enough resources to enhance the effectiveness and at the same time to monitor any exploitation during the implementation.

Compulsory Treatment in Community Mental Health Care:                       Ethical and Legal Issues of Community Treatment Orders
1. Introduction
1.1. Why Does a Society Need Specific Mental Health Legislation?

The reason why a society needs specific mental health legislation is because the law grants the compulsory interventions to the mentally ill even though they are competent.
 Most well-developed legal systems have specific legislation of mental health. This legislation, traditionally, will provide compulsory treatment to people with mental disorders. Actually, mental health legislation includes several dimensions; however, the element of compulsory interventions has become dominant in the law on mental health. The popular image of mental disorder among the general public is still negative. The public may be more aware of the fact of mental disorders, while the mentally ill are still regarded, to many, as a group of insane and dangerous people. The fine line between ‘us’ (the sane) and ‘them’ (the mentally ill) makes the compulsory interventions for ‘the dangerously mentally ill’ highly valued in mental health legislation.

The execution of non-consensual powers can infringe upon individual rights. This is opposite to the golden rule of medical law that treatment can only be given to competent patients with their consent. What justifies the execution of such powers in the care for the mentally ill, when most legal systems are making significant effort to protect the autonomy of patients with physical disorder? 

Some claim that mental health legislation should be designed to promote one or more of three broad goals: the provision of access to health care, the protection of the patient, and the protection of others.
 Those goals may have different priority between jurisdictions and across time, but they all play some roles in most mental health laws. Since ‘the provision of access to health care’ is to provide a legal framework which ensures those incompetent patients are accessing the treatment, it does not directly involve compulsory interventions. The other two goals, protection of the patient and protection of others, are significant to be used in justification for the execution of such non-consensual powers.
In the past, the compulsory interventions to the mentally ill mostly implicated detention or compulsory hospitalisation, however this scope has changed since the modality of mental health care has shifted from hospital to community.
1.2. The Movement to Community Care- Why Compulsory Community Treatment? 
Till the early part of 20th century, large asylums were built in Europe and the USA to confine and treat the mentally ill, which reflected the society’s fear of ‘madness’ and the stigmatisation of them. The trend of deinstitutionalisation, a process under a number of factors together, has contributed to a rapid reduction in the number of psychiatric hospital beds since the early 1950s. In 1954 there were 150,000 psychiatric beds in the UK, however only 30,533 in 2009.
 This has not only promoted the less restrictive interventions for the mentally ill, but also yielded new problems, such as the so-called ‘phenomenon of the revolving door’. The aim of mental health care nowadays is to provide care and support for severely mentally ill patients outside of the hospital in order to empower them to achieve the highest level of functioning and reduce the frequency of readmission.

The trend of deinstitutionalisation results in gradual and general acceptance of the need for compulsory treatment outside of the hospital.
 In the past, compulsory treatment only occurred within an inpatient setting. Once the patients were discharged from psychiatric wards, they were legally free to make decisions on whether to receive treatment within the community. Only if their conditions met to the criteria of compulsory hospitalization, which usually manifested with significant potential of harm to self or others, were they forced to bring to hospital and receive treatment again. However, community mental health care has become the mainstream of psychiatric services for the severely mentally ill for decades. Not surprising Eastman indicated that ‘mental health services have already moved into the community to such an extent that it seems difficult now to continue to argue that compulsory treatment should occur only through detention in hospital.’

1.3. Defining Compulsory Community Treatment
1.3.1. Definition and classification

‘Coercion’ is used as a broad term to describe one person (or one organisation) that exerts pressures on another with the intention of making the latter act in accordance with the wishes of the former. Coercion is applied in mental health care across a range from persuasion, leverage, inducements, threat, to compulsory treatment,
 and generally the greater coercion needs the greater justification. ‘Compulsory treatment’, the measures at the most coercive end, means that the treatment is backed up by force supported by legal statute. Compulsory treatment in the community was first proposed approximately 20 years ago. There are several different names and different measures found in the literature, for example, Mandatory Community Treatment, Outpatient Commitment, Involuntary Outpatient Commitment, Assisted Outpatient Treatment, Compulsory Community Commitment, and so on. They are used to delineate that the jurisdiction permits forcing the mentally ill to receive mental health care in the community settings. In the following chapters, this paper adopts ‘Compulsory Community Treatment’ (CCT) to represent the institution of its kind. With regard to the discussion of its related ethical and legal issues, it is necessary to define which kind of CCT will be focused on.

In summary, by their intake criteria and goals, three major types of CCT have been applied:

1.) A substitute for hospital admission (a less restrictive alternative of compulsory hospitalisation),

2.) A form of conditional discharge (to facilitate earlier discharge from hospital),

3.) A preventive measure (to prevent a relapse presenting a potential for harm to self and others).

These three types of CCT carry varying powers.
 The first two types are closely connected to compulsory hospitalisation. In the ‘substitute for hospitalisation’, the approved mental health professionals could choose CCT instead of hospitalization, even though the patients meet the criteria for compulsory hospitalisation. In the ‘conditional discharge’, the compulsorily admitted patients could be discharged under the condition that he will continue to receive the further compulsory treatment in community. These two types are considered to be less restrictive than compulsory hospitalisation. As compulsory hospitalisation seems well accepted as an intervention of those patients with imminent dangers of causing harm to themselves and others, the first two types of compulsory community treatment should be less debatable.

The third type of compulsory community treatment intends to prevent the severely mentally ill from becoming seriously decompensated or posing a potential for harm to themselves and others. Usually, this preventive measure is executed for those patients whose current condition does not meet the criteria for compulsory hospitalisation, which promises to reduce the potential harm of the revolving door phenomenon by forcing the severely mentally ill into complying with the treatment in the community. This type is regarded as the state extending its coercive powers outside of the hospitals. Greater coercion seems to need the greater justification so this preventive measure has incurred an amount of debate. The Community Treatment Orders (CTOs) in England and Wales are mainly type 3. It is also the focus which this paper will address.

There are three groups of people with mental disorder who may be confronted with orders to compulsory treatment: forensic patients, mentally ill offenders, and civil patients.
 This paper confines its consideration to the last group, which are patients without any current justice system involvement. This group of patients are those with severe mental illness (i.e., schizophrenia spectrum, bipolar disorder, or major depressive disorder), who are likely to be reluctant to undergo treatment and appear to be unable to live successfully in their community without continuous treatment. Such patients are often referred to ‘the phenomenon of the revolving door’.

1.3.2. The effectiveness of Compulsory Community Treatment

Evaluating the effectiveness of CCT is more complex than first expected. Some quasi-experimental studies have been done in Australia, New-Zealand, the USA, and Canada in the early stages. These results showed that CCT induces better treatment compliance, reduced number of readmission, and shorter period of hospital stays, and so on.
 However, it is very difficult to 
ospitaliz these findings because of variations in methodology, differences of legal framework, and dissimilar context of introducing CCT. Only two 
ospitaliz control trials of CCT were conducted in the US. The first, the New York Trial, didn’t derive conclusions. The other, the North Carolina study, found no difference in its primary outcome between those on CCT and the control. A secondary analysis indicated the effectiveness of reduced number of readmission and shorter period of hospital stay, but only limited to those who spent extended period on CCT (more than six months) and regular clinical contact (about once a week).

It has been questioned whether it is ethical to introduce CCT without convincing evidence.
 Additionally, some may argue whether the outcomes resulted from the intensity of treatment or the compulsion itself.
 Further 
ospitaliz control trials are highly suggested to be conducted in the future. However, O’Reilly claimed that those findings of the North Carolina are sufficiently convincing and further persuasive results of randomized control trials are unlikely in the near future.
 The difficulties are not only from the fact that they require that one group of subjects to be excluded from the provisions of a legal stature but also there are too many factors to control, unlike a new medication trial, this will no doubt affect the results.

1.4. Community Treatment Orders (CTOs) in England and Wales

1.4.1. CTOs in the reform of Mental Health Act
The journey to reform the Mental Health Act (MHA) 1983 in England and Wales started from 1998. This was partly motivated by a growing consensus that the 1983 MHA was not compatible with the requirements of the European Convention on Human Rights. Furthermore, there was a perception that the law was insufficient to protect the public from the harm incurred by dangerously mentally ill people.
 The Government White Paper states:

‘The 1983 Act….fails to address the challenge posed by a minority of people with mental disorder who pose a significant risk to others as a result of their disorder. It has failed properly to protect the public, patients, or staff. Severely mentally ill patients have been allowed to lose contact with services once they have been discharged into the community.’

A new Act was enacted in 2007. According to the government’s statement, the purpose of the new Act was illustrated as a legislation ‘to protect patients and others from any harm that can arise from mental disorder.’
 However, a lot of critics have complained that the Act has put too much weight on the desire to protect the public.

One of the main changes of the 2007 Act was to introduce CTOs which was proposed 

‘…to provide a way to help prevent relapse and any harm- to the patient or others- that this might cause. It is intended to help patients to maintain stable mental health outside hospital and to promote recovery.’

On 3 November 2008, CTOs became available in England and Wales as a new legal regime for supervising people with severe mental disorders in community. Via the action of CTOs, the government could officially extend its coercive powers into the community where the mentally ill reside.

1.4.2. The features of CTOs

CTOs are legal institutions which permit forcing the mentally ill to receive mental health care in community settings. CTOs are intended to prevent relapse by requiring the patient to comply with treatment. Patients can be recalled to hospital should they not comply. In MHA 2007, the statutes related to CTOs could be 
ospitaliz as:

· A patient can be put on a CTO when he or she is well enough to leave hospital after a period of detention under Section 3 of MHA but considered in need of on-going supervision to remain stable. 

· The CTO requires the patient to comply with treatment under threat of recall to hospital without delay should he or she fail to comply and there is a risk of harm to themselves or others.

· A recall may last up for 72 hours, after which the CTO must either continue in the community or to be revoked, in which case the patient returns to involuntary hospital treatment.

· Each Order has two mandatory conditions for the patient to make themselves available for assessment for renewal of the CTO and assessment by the Second Opinion Appointed Doctor (SOAD) to confirm treatment.

· A CTO initially lasts 6 months.

· It can be renewed for another 6 months and then subsequently for a further 12 months at a time.

· Under MHA 2007, the Responsible Clinician (RC) who initiates the order, and an Approved Mental Health Professional (AMHP) who agrees with it, can add any number of conditions. Each CTO can be issued if a RC and AMHP think them necessary or appropriate for one or more of the following purposes: (a) Ensuring that the patient receives medical treatment; (b) Preventing risk of harm to the patient’s health or safety; (c) Protecting other persons from harm (e.g., requiring the patient to take medication, visiting his clinician at regular intervals, directing the place of residency, attending vocational schemes, etc.).
1.5. Aims of This Paper

There are numerous debates concerning CTOs. Its controversy is nicely demonstrated by position statements representing both sides in the US. The National Alliance for the Mentally Ill (NAMI) in its policy statement on CTOs declares: ‘Court ordered outpatient treatment should be considered as a less restrictive more beneficial and less costly alternative to involuntary inpatient treatment.’
 On the contrary, The Bazelon Centre, an 
ospitalizat advocating the civil rights of people with mental disability, states: ‘In addition to an unacceptable infringement of individuals’ constitutional rights, such laws (CTOs) are a simplistic response that cannot compensate for the lack of appropriate and effective services in the community.’

Justification for compulsory 
ospitalization generally is based on the evidence of substantial risk of harm to the patient’s health and to others that leaves no alternative to inpatient care. However, a much wider spectrum of risks of harm exists in community mental health care. ‘Criteria set down in mental health legislation governing compulsory 
ospitalization are insufficiently sensitive to the broader range of risk encountered in community settings.’
 Justifications for exercising CTOs thus demand a broader or different framework.

This paper hence has two aims:

1.) To explore the ethical and legal issues of CTOs.

2.) To consider when the execution of such a compulsory treatment can be justified.

The argument of this paper is that CTOs can be an ethical and legal intervention for individuals with severe mental disorders in well-defined circumstances only.

2. Ethical Issues of Community Treatment Orders

2.1. The Ethical Framework to Examine CTOs
The promulgation of CTOs statures does not cease debates on its ethical justification. It is important to sketch a framework for exploring these ethical debates on CTOs. It may direct the ethical reasoning and facilitate the construction of relevant arguments. Szukler and Appelbaum indicate that ‘If clinicians are to exercise their powers to intervene in patients’ lives in an ethical manner, an appropriate framework is required. Such a framework enables a fruitful moral discussion of a case, ensuring that morally relevant facts are ascertained and the right questions are asked.’
  

There are several frameworks that have been addressed to examine psychiatric compulsory treatment in the literature. Munetz, Galon, and Frese applied three dimensions to analyse the ethics of CTOs, which were right-based theory versus beneficence, utilitarianism, and communitarianism.
 They suggested that CTOs could be an ethically permissible intervention if either one of the following could be satisfied: 1.) the protection of human rights is balanced with the benefits of CTOs, 2.) the outcome of adopting CTOs (avoidance of harm or treatment benefit) outweighs non-adopting it (preserving autonomy), and 3.) the execution of CTOs could enhance the communal values.

In the modern era, ethical theories were generally divided between deontological ethics and utilitarianism. Utilitarianism claims for the greatest good for the greatest number, however, deontologists argue that the rightfulness of an action is before the greater good for the greater number. O’Reilly in his article demonstrates that deontologists propose that individual autonomy is absolute and must be respected in all circumstances, whereas utilitarians believe that the negative consequences of allowing the severely mentally ill freedom of choice should be limited in some situations.

From the perspective of principlism, Beauchamp and Childness proposed four principles to address medical ethics: respect for autonomy, non-maleficence, beneficence, and justice.
 Correspondingly, under the principle of respect for a patient’s autonomy, treatment should not be initiated without valid consent. By the principle of non-maleficence, physicians have obligation to perform treatment without causing any harm to their patients. Following the principle of beneficence, treatment should produce the best benefit to patients. Finally, the principle of justice will require the fair distribution of the benefits. In this perspective, CTOs mainly concern the conflict between the principle of respect for autonomy and the principle of beneficence. 

When the coercive intervention for the mentally ill comes from the state, police power and parens patriae which are used for justification. The state executes police power to protect the society from those dangers brought on by the patients with mental disorders. Parens patriae will be used to protect the welfare of the mentally ill if they generate harm to themselves or are seriously disabled.
 It may be a simplistic justification; thus more clarification of ethical issues in this area could be explored.

Integrating the above ethical frameworks, this paper will back to apply the goals of mental health legislation to examine the ethical debates on CTOs in the following aspects: justification based on protection of the patient and justification based on protection of others. In ‘justification based on protection of the patient’, the main conflict is the balance between respecting patient’s autonomy and promoting their well-being, which will be inspected by the context of ‘medical paternalism’. In ‘justification based on protection of others’, the main issue is whether the dangerousness test, compared to being applied to the alternative population, is equally applied to compulsory treatment for the mentally ill.

2.2. Justification Based on Protection of the Patient

2.2.1. Conflict between respect for autonomy and promoting the well-being

Traditionally, the primary obligation of a physician is the commitment to serve his patient’s well-being. In the Hippocratic work, Epidemic, he stated: ‘As to disease, make a habit of two things- to help, or at least to do no harm.’
 The similar discipline could also be found in the Declaration of Geneva: ‘The health of my patient will be my first consideration’.
 Conventionally, when assessing the well-being for the patients, physicians rely on their own judgment. However, the more recent medicine has increasingly asserted patients’ rights to make their own independent judgment. Under the doctrine of informed consent, physicians are required to respect the informed and voluntary choice of a competent patient. In contrast to the Hippocratic Oath, which advocates beneficence and non-maleficence, the doctrine of informed consent seems to confirm a patient’s autonomy as the primary principle of medical practice. Some may argue that the doctrine of informed consent is compatible with the tradition, since the spirit of the doctrine is primary to ensure the patient’s well-being and generally a competent patient is the better judge of his own good than are others. Nonetheless, in many cases the both hallowed principles, promoting the patient’s well-being and respecting for the patient’s autonomy, may conflict each other. Before further exploring this issue, what constructs the patient’s well-being and autonomy is at first necessary to be clarified.

There are three primary theories of well-being for a person in moral philosophy.
 Hedonist theory holds that only the conscious experiences of a person are his well-being, which are characterised as pleasure, happiness, or enjoyment. The second kind of theory is desire fulfillment theory. According to this theory, well-being exists in having one’s desires fulfilled. To maximise a person’s well-being is to give the person what he disires. The third kind of theory is called objective list theory. The fundamental difference between objective list theory and both hedonist and desire fulfillment theories is that a person’s well-being in objective list theory is independent of his conscious experience and his preference. On the contrary, ‘flourishing’ is the term used in objective list theory as a measurement of well-being. Unlike hedonist theory and desire fulfillment theory ‘the measurement of flourishing includes marked value judgments that are imposed by the experimenter on the participant.’
 There is not a plausible argument which denies that pleasure and desire fulfillment often contribute to a person’s well-being. Objective list theory denies is that pleasure and desire fulfillment are all there is to a person’s well-being.

Turn to personal autonomy. In philosophy, the concept of autonomy is closely related to the concept of self-determining which, no doubt, is highly valued in modern liberal society. ‘Autonomy (literally self-rule) is the capacity to think, decide, and act on the basis of such thought and decision, freely and independently.’
 The liberal tradition emphases that a person’s autonomy conceptually concerns freedom from interference by others. However, an autonomous person needs to meet three conditions.
 The first condition is that to be autonomous one must make an evaluation. Autonomy pertains to persons who govern themselves on the basis of their own reasons or desires (life plans) and can act on those reasons and desires. The second condition is that the evaluation should be rational. The third condition, according to Dworkin’s analysis
, an autonomous person can act according to his desires higher in the hierarchy. For example, a person with alcohol addiction who may simultaneously conflict in two desires: desire alcohol (a first-order desire) and desire not to have the desire for alcohol (a second-order desire). Dworkin has argued that, in this situation, respecting autonomy implies respecting the higher order desire on the grounds that this desire is rational and compatible with the life plan. In short, although there are philosophical debates on the nature of autonomy, many claim that an autonomous decision must be rational and the agent needs to meet certain requirements of rationality.
 Furthermore, some have concluded that an autonomous decision which is rational must based on three components: a correct understanding of relevant information, logic weighing the information, and the ability to imagine the alternatives and consequences.
 Based on these arguments, that explains ‘why respecting a person’s autonomy is not always the same as respecting their choices’.

Both patient’s well-being and autonomy are valuable, but both are not absolute. It is a central problem in medical ethics whether respect for autonomy of patients should be prioritised over the patients’ medical benefit. A competent adult patient has an ethical and legal right to refuse any treatment, even a life-saving. A conflict between respecting the patient’s autonomy and performing the best interest for the patient arises on those instances when a competent patient is refusing treatment which is objectively beneficial for him. The same value of patient’s autonomy sometimes also requires patients to be protected from the harmful consequences to them of their own choices. The action of reasoning a patient’s well-being as the primary goal may directly conflict with the principle of respect for autonomy, which escalates the significant problem of medical paternalism. ‘As assertions of autonomy rights increased, the problem of paternalism loomed larger.’

2.2.2. What is paternalism?

According to some definitions in the literature, paternalistic actions are to restrict autonomous choices, and thus restricting a non-autonomous choice is not paternalistic. Considering the neutrality and broadness, this paper will adopt Beauchamp and Childress’s definition: ‘Paternalism as the intentional overriding of one person’s preferences or actions by another person, where the person who overrides justifies this action by appeal to the good of benefiting or preventing or mitigating harm to the person whose preferences or actions are overridden.’
 Beauchamp and Childress further indicate an important distinction between soft and hard paternalism. In soft paternalism, it involves overriding non-autonomous choices, which include cases such as inadequately informed consent or refusal, illness that affects rational deliberation, and addiction that prevents free choice. Hard paternalism, by contrast, the paternalistic actions involve overriding an informed, voluntary, and autonomous choice. In general, justification for soft paternalism is easier than justification for hard paternalism.

2.2.3. Justification for paternalism

John Stewart Mill in his classic libertarian literature, On Liberty, stated that ‘the only purpose for which power can be rightfully exercised over any member of a civilised community, against his will, is to prevent harm to others. His own good, either physical or moral, is not sufficient warrant.’
 This argument has often been used to oppose medical paternalism. However, in the following paragraph, Mill went on to state ‘Those who are still in a state to require being taken care of by others must be protected against their own actions as well as against personal injury.’ Herein lies the origin of the contemporary controversy between those who incline to deontological philosophy and those who maintain a more utilitarian in outlook.
 Waithe in her article, Why Mill Was for Paternalism, indicated that ‘Mill argues the children and “barbarians” may be paternalised, that slavery contracts should be considered null and void, and that when we see someone about to cross a bridge that, unknown to him, is unsafe, we may yank him out of harm’s way if there is no opportunity to warn him.’
 Furthermore, Waithe adopted Mill’s philosophy, according to the four examples, to justify psychiatric paternalism by four preconditions:

· The prospective paternalised person must be morally non-responsible for his action.

· The prospective paternalised person must be causing, or about to cause, wrongful harm to those of his interest.

· This paternalistic action will ultimately enhance the individual’s competence or prevent further deterioration.

· This paternalistic action takes place in the least restrictive manner.
The first precondition indicates execution of paternalism could be justified with regard to incompetent patients. Soft paternalism is morally complicated only because of the difficulty of determining whether a person’s choice is autonomous and of determining appropriate actions to benefit that person.
 Some might argue that soft paternalism does not involve a real conflict between respecting patient’s autonomy and promoting his well-being. As a general rule, it is not a controversy that protecting a person from harm which incurs by conditions beyond their control.
On this account, when applied to medical practice, only if the patient is incompetent would treatment against a patient’s wishes be executed. Moreover, in such a situation, a further test must be applied to determine if treatment is in the patient’s best interest. Definition of patient’s best interest however may be difficult, but the British law (MCA 2005) has offered the guidance for deciding on the matter, which is mostly based on objective list theory of well-being. When patient is incompetent, the judgment of ‘best interest’ may carry a large burden in justifying a compulsory intervention.

Then, how to justify hard paternalism?

The rest three preconditions of Waithe’s analysis provide the context of justification for hard paternalism from quite a lot of utilitarian perspectives, which indicates that the benefit brought to a person by the paternalistic action outweighs the harm of invading his autonomy. Besides, Gert and his colleagues’ approach might be helpful to resolve this problem. They define paternalism as only the form of ‘hard paternalism’. According to Gert’s analysis., the definition of paternalistic actions is that a person is acting towards another if his action benefits the other; his action involves violating a moral rule with regard to the other; his action does not have the other’s past, present or immediately forthcoming consent, and the person believes the other can make his or her own decision on the matter.
 In this definition, a paternalistic action requires justification because it involves the invasion of a moral value, overriding the substantially autonomous choice of a person, but with the intention of preventing harm to the person. Under Gert’s approach to justify such paternalistic actions, the following series of questions will be addressed to elicit the morally relevant facts:
,

· What are the moral rules that are violated when the patient’s wish is overridden (e.g., deceit, limiting freedom of choice)? 

· What harms would be induced on the patient and for how long?

· What is the seriousness of the harms to be avoided by the paternalistic actions, and what is the possibility?

· What are the beliefs and desires of the paternalised person who is being violated (the action will not damage substantial autonomy interests. e.g., violating religious commitment)?

· Are there any alternative actions that would be preferable?

· How does the clinician’s ranking of harms compare with the patient’s?

· Is the patient’s preference irrational when comparing the harm to be avoided with the harm to be incurred by his preference?

· Would all or most impartial, rational people agree that this kind of moral violation should be universally allowed in such situations?

In summary, the limited rationality of a person is itself a limitation to make an autonomous choice and that therefore paternalistic actions are justified in arranging his choice in a way that likely will promote his well-being. ‘Consequently, when in a particular case others are demonstrably in a better position to decide for us than we ourselves…, our interest in deciding for ourselves is absent.’
 Limited autonomy is the core of the justification for soft paternalism. Prospective well-being (consequences), although could justify both types, is mostly applied to justify hard paternalism. Place both prospective well-being and autonomy interest on a scale. When the prospective well-being for a person increases and that person’s autonomy interest decreases, the justification of paternalistic interventions becomes more persuasive.

However, paternalism is easily abused if it lacks public scrutiny. Soft paternalistic interventions are welcome by increasing support of social value and norm. Paternalistic policies which appear based on the value of prospective well-being for the person without consideration of whether his autonomy is diminished may allow too much latitude of justification. It is no wonder that some have claimed that ‘in the light of human rights abuses perpetrated under the guise of psychiatric treatment, there is a need for a self-critical and chastened paternalism.’

2.2.4. Justify CTOs by paternalism
In the context of CTOs, the tension between acting on patients’ well-being and respecting their possibly harmful decisions is exactly the same as the dilemma of paternalism. Integrating the above analysis, this article will place CTOs in the scope of paternalism and justify the execution of CTOs as ethically permissible in well-defined circumstances, which are firstly when patient’s choice is not an autonomous decision, secondly when the benefit of adopting CTOs outweighs non-adopting, and thirdly when CTOs is the least restrictive alternative. These circumstances will be further explored in Chapter 4.

2.3. Justification Based on Protection of Others

2.3.1. The dangerousness of the mentally ill 

‘Protection of others’ (i.e., the dangerousness test) is a primary criterion for compulsory hospitalisation. However the validity of this argument fades when it is applied to justify compulsory community treatment. ‘Protection of others’ is conceptually different to ‘protection of the patient’ which involves the conflict between respecting a person’s autonomy and promoting his well-being. Protection of others does not regard a person’s autonomy to make interventions, but is based on the potential seriousness of the harm and probability of risk. John Stewart Mill in his classic libertarian literature, On Liberty, stated that ‘the only purpose for which power can be rightfully exercised over any member of a civilized community, against his will, is to prevent harm to others.’
 Any interference in the right of a person is justified because the state has obligation to protect the even greater rights of the others from suffering death or injury. Thus, the dangerousness test is plausible to justify the exercise of compulsory interventions. However, the issue in this context is whether the standard of dangerousness test, compared to being applied to alternative populations, is equally applied to compulsory interventions for the mentally ill. Three questions may be raised as a response to this issue.

The first question is: ‘Are the mentally ill dangerous?’ The image that the mentally ill are a violent and dangerous group is closely related to the media’s attitude. When a story concerning violence committed by a mentally ill person emerges, the media gives extensive coverage to the case.
 Nevertheless, the risk of dangerousness must be put in this perspective. Eldergill states: ‘People are more likely to win the National Lottery jackpot than are to die at the hand of a stranger with a mental illness.’
 In fact, the evidence indicates that the mentally ill are far more likely to be the victims of violence themselves than average population.
 The government has demonstrated that around 15 % of homicides each year are committed by those with ‘a mental disorder’, while the strongest link to homicides is not severe mental illness, but alcohol or drug abuse.

The second question is: ‘Can dangerousness be predicted?’ The accuracy to predict rare events is inherently low; furthermore, predicting the dangerousness of the mentally ill is even more problematic. A survey indicates that the agreement is low between psychiatrists to identify whether an individual is dangerous.
 Another study has concluded that ‘current risk assessment instruments will on average be wrong approximately 7 times out of 10 for a base rate in the population of 20% per annum for violent incidents, and more than 9 times out of 10 if the rate is 5%. The base rate of severe violence is even lower.’

The third question is: ‘If the dangerousness can be predicted, does it justify compulsory intervention? Indeed, it may be right in most cases because the state has obligation to protect its citizens. But, the issue is whether the standard is same between the mentally ill and the alternative populations. It is a legal and ethical principle that a person who has not yet committed a crime cannot be detained on the grounds that it is expected that he will commit a crime. However, this principle applies only to those who do not suffer from a mental disorder.
 The society does not preventively detain people without mental disorders even they carry the risk of violence, while the society does preventively detain the mentally ill for their potential dangerousness. The argument of preventing harm and saving lives may also justify the preventive interventions to the drinking of alcohol; however most people would hesitate to recognise this suggestion. ‘But it that because we are happy to see interference in the rights of “them” (the mentally ill) but not to see an interference in “our” own rights?’

Another example is: Compared to a finding in the US that 16 % men aged 18-24 from low socio-economic classes are violent, only 10 % of people with a mental disorder pose an increased risk of violence. Therefore someone may argue preventive interventions (e.g., locking up) should apply to those poor young men instead of the mentally ill. Would this argument be adoptable?
 Supporters of exercising preventive intervention for the mentally ill may justify the ‘distinction’ by two points: Firstly the unpredictability of the mentally ill is more dangerous; secondly the mentally ill can be cured by the intervention. However, there is little evidence to support these two points.

Hope concludes the argument of applying the dangerousness test to justify compulsory interventions for the mentally ill by that:

‘If we think preventive detention is an unacceptable infringement of human rights in the case of people without mental illness, it is an unacceptable infringement of human rights for those with mental illness. The point I want to make is that the current position is untenable, because inconsistent and unjust.’

2.3.2. Justify CTOs by the dangerousness test

It may be too naïve to deny the political reality involved in the scope of compulsory treatment of mental health. The more a society demands the reassurance of safety in community care, the more people will support the dangerousness criteria to justify compulsory interventions. There is a potential that CTOs are extended in response to the anxiety of society. The public tend to justify CTOs by ‘protection of others’. Reviewed history, the legislation of compulsory community treatment in both New York State and Ontario was encouraged by the death of young women who were pushed in front of subway trains by individuals with mental illness.
 Both laws were nominated after the names of victims, which impresses the public with the stigma that the mentally ill are dangerous.
The correlation between violence and mental illness has long been debated. Some studies indicate that the risk of violent behaviour is associated with mental illness, but only the patients with active symptoms and poor treatment adherence.
 The execution of CTOs may reduce the violence by preventing serious relapses of patients in the community. However, this only can justify a few cases since the serious violence incurred by the mentally ill is infrequent. CTOs intend to apply to the patients for an extended period. Even a patient may hold some risks of potential harm to others in the beginning and some periods, the longer a CTO have been exercised the less plausible the justification by the dangerousness test has become, since the patient may be stabilizes in community step by step under an effective CTO. Thus the dangerousness test is not a sustainable argument. Furthermore, dangerousness test may justify detention, rather than treatment. CTOs are a kind of preventive measure, in which treatment rather than detention is the fundamental goal.

To sum up, protection of others might be a less arguable criterion for compulsory hospitalisation, while it is improper for CTOs. Firstly, it contributes to stigma since it labels the mentally ill as a group of people more dangerous than others, which is not evident. Secondly, the argument is not sustainable overtime. Compared to hospitalisation, CTOs may be performed for an extended period, how could those patients in the community continuously remain a risk of dangerousness? Thirdly, it fails to permit treatment which is contrast with detention is the fundamental goal of CTOs. Therefore, the introduction of CTOs is more appropriately defended in the context of promoting the patient’s interest rather than the dangerousness test. However, if the protection of others is unpreventable to be the criteria of CTOs, a workable safeguard, including a clear standard and a high threshold, is definitely required.

3. Legal Issues of Community Treatment Orders

3.1. The Role of CTOs in Community Mental Health Care

Before the enactment of the 2007 MHA, there were three main provisions which could be applied to supervise patients in the community.
 The first provision is ‘guardianship’ (Section 7) which can demand a patient to receive assessment or treatment and direct him or her where to reside. Guardianship is commonly used for those patients with cognitive impairment but little used in community psychiatry. The second provision is ‘supervised discharge’ (Section 25, also known as ‘aftercare under supervision’) which can require a patient to attend to treatment and assessment, but cannot require them to accept treatment. ‘Supervised discharge’ was introduced in 1996, but it was considered to lack ‘teeth’ as it could not demand patients to take medication. It was abolished in the 2007 Act. The last one is ‘leave of absence’ (Section 17), which has been extensively used as an important part of the treatment plan for a patient for many years. The use of ‘leave of absence’ once varied between clinicians and Trusts, in some cases it was given for several months at a time. Section 17, ‘leave of absence’, continues to have a place in the new Act, but clinicians are now directed to use CTOs instead if granting leave for more than seven consecutive days. ‘This change, along with the removal of supervised discharge, signals that government views CTOs as the primary method of providing involuntary supervision in the community.’ 
 In the new Act, CTOs are the only legal regime, which can insist on patients’ adherence to medication in the community (although medication cannot be forcefully administrated unless the patient has been recalled to a safe place). According to the classification of CCT, mentioned in the above paragraph, ‘leave of absence’ seems similar to ‘conditional discharge’ (type two) and CTOs is a form of ‘preventive measure’ (type three).

3.2. The Issues of Capacity Test in Mental Health Act

Good medical practice requires doctors have the ability to identify whether a patient who refuses to consent to a recommended treatment is competent or incompetent to make that decision. Distinguishing the competent from the incompetent is important since a doctor’s commitment with regard to competent patients is to respect their refusal, and with regard to incompetent patients is to override them. The law strongly confirms a competent patient’s right to refuse treatment; even the law does not seem to care about the quality of his choice. Every competent adult patient has the right to refuse medical treatment, even if his or her reasons are bizarre, irrational, or non-existent, and even if refusal will result in death.
 ‘A decision to refuse medical treatment by a patient capable of making the decision does not have to be sensible, rational or well-recognized.’

However, mental health legislation allows applying compulsory interventions to people with mental disorder in the absence of their consent regardless of their competence. This will instantly meet the confrontation: what justifies the provision of such non-consensual powers? Take compulsory hospitalisation for example. Under the MHA, the patient can be detained in hospital for treatment if: he suffers from a mental disorder; his mental disorder is of a nature or degree which makes it appropriate to receive medical treatment in a hospital; the admission for treatment is necessary for the health or safety of the patient or for the protection of other persons.
 Accordingly, two justifications, protection of the patient and protection of others, are commonly applied to the confrontation. This paper has already discussed the problems when considering ‘the protection of others (the dangerousness test)’ in Chapter 2, ‘the protection of the patient’ in legal framework will be considered.

Only when a patient is incompetent is the best interest test justified for application. A person with a mental disorder can be treated against his will if others (such as a psychiatrist or social worker) think it is appropriate. This is unjust unless anyone with a mental disorder is assumed incompetent to refuse treatment. Is this assumption right? It has been a myth that those with mental disorders were automatically assumed to be incapable to make decision. Okai and others suggest that most psychiatric inpatients maintain the ability to make key treatment decisions and the frequency of incapacity in psychiatric wards does not differ markedly from that in general hospital setting.

Mental disorder does not definitely destroy the victim’s capacity. Some people with mental disorder will lack capacity, but some will not. It may need to further the understanding of how and when mental disorder interferes with the capacity. However, what seems impermissible is to bypass this agenda completely and to treat all those with mental disorder paternalistically, while allowing those without mental disorder the right to refuse treatment. It is a discrimination against those who suffer from mental disorder.
 Some suggest that ‘discrimination can only be eliminated entirely through the enactment of a single incapacity framework’ which can apply to both patients with mental disorder and those with physical disorder.

But, what is the capacity framework of compulsory interventions in the current legislation? MHA has been avoiding the fundamental question whether a competent patient should be able to be treated against his or her wishes. In the new Act, the capacity test still plays no explicit role in the decision for compulsory interventions, although many experts take it into account as a serious matter of good medical practice.
 The execution of compulsory interventions under the current law is based on the criteria of best interest (for the necessity of the patient’s health or safety) and dangerousness (for the protection of others), and there is no requirement of incapacity. This may indicate firstly that the current law seems to maintain the assumption and apply a status test to the mentally ill’s capacity, secondly it is inconsistent with the medical law, and thirdly it attaches too great a weight to the need to protect the public, which disappoint the experts’ expectation for the amendment of MHA.

The MHA makes no consistent use of the concept of mental capacity. This introduces certain difficulties and controversies and the relationship between the MHA and the Mental Capacity Act 2005 (MCA) has become complex and uncertain.
 Baroness Hale suggests that the capacity test of MCA should be used regarding the mentally ill.
 Furthermore, Richardson’s suggestion may be a solution to eliminate discrimination under the current legal structures:

‘MHA could be expressly restricted to the core population of those who, whether possessing or lacking capacity, present a substantial risk of serious harm to others and possibly those who, despite being capable, present a similar risk to themselves. This would have the merit of extending the scope of mental capacity legislation designed in reflection of principles of non-discrimination and the respect for patient autonomy and would restrict the need to single out mental disorder to cases of substantial risk of serious harm. In all other case a person who lacked capacity would receive mental treatment under MCA whether that treatment was for a mental disorder or a physical disorder. And those who retain capacity would be free to make their own treatment decisions in the absence of a substantial risk of serious harm.’
The legislation of incapacity is a requirement for exercising compulsory interventions for the mentally ill, including CTOs. This paper will further explore what constructs an appropriate capacity test to introduce CTOs.

3.3. The Issues of Capacity Test in CTOs
The concept of mental capacity is difficult to define, yet it is fundamental and influential in mental health care. On the one hand, it refers to decisions made by patients that have a moral and legal status; thus it is related to philosophical concept of autonomy and self-determination. On the other hand, it refers to the specific mental functions that underpin decision-making; thus it relates to psychiatry and clinician-patient level.
 To maintain the principle of respect for autonomy, many jurisdictions, including Canada and several states in Australia, adopted a so-called weak form of paternalism in their CTOs legislation, which means that only when a mentally ill is incompetent could the state disregard their refusal to receive community mental health care.

Commonly jurisdictions apply a functional approach to assess a person’s capacity. There are many different function tests; however those tests have many problems, especially in assessing the marginal patients. Legal capacity depends upon understanding rather than wisdom: the quality of the decision seems irrelevant only the patient understands what he is doing. Some might argue that applying a more delicate function test, which is neither too lax to fail to protect vulnerable people in medical care nor too stringent to fail to protect competent people’s autonomy, could deal with the dilemma in assessing the competence of those marginal patients.
 The issues of assessing mental capacity of the mentally ill are even more complicated.

3.3.1. ‘Appreciation’ as a component of capacity test

When discussing the appropriateness of capacity test for the mentally ill in legal framework, the comparison of the two contemporary cases may be first addressed.

B v Croydon District Health Authority

Miss B, a 24-year-old woman with the diagnosis of borderline personality disorder, was compulsorily detained under MHA following her self-harm behaviour. Her response to admission resulted in dangerous weight loss due to her refusal to eat. Her doctor wanted to tube feed her so as to prevent her death. She came to court to grant the lawfulness of her refusal. The High Court decided that she had the capacity to refuse treatment; but she had a mental disorder of a nature and degree that made it appropriate, in spite of her having the capacity to refuse treatment, to treat her compulsorily under MHA.

Re C (Adult: Refuse of Medical Treatment)

Mr C was diagnosed with schizophrenia and had to decide whether he should have a gangrenous leg amputated. The judge posed that he would lack capacity if he had impairment to comprehend, retain, ‘believe’ or weigh the relevant information or if he could not communicate his choice. Mr C’s grandiose delusion could disturb him to weigh the relevant information, but he could have a level of self-assessment of any consequence following his refusal. However, the court finally respected his decision to die with two feet rather than to live with one foot.

There was a great difference in judgment between these two cases. In these cases, the considerations were as followed: What does competency mean in mental disorder; what is the decision or refusal; what is that the others think it is appropriate. Some might argue that the difference resulted from the decision regarding treatment for physical disease in Re C and a psychiatric treatment in Miss B. However, the controversy of the capacity test in mental disorder is evident. One of the major controversies may be what the role of ‘appreciation’ in the test.

Grisso and Appelbaum indicated four functional abilities to assess the competence to consent, which were the ability to express a choice, the ability to understand information, the ability to appreciate the significance of information for one’s own situation (especially concerning one’s illness and the probable consequences of one’s treatment options), and the ability to reason with relevant information in order to engage in a logical process of weighing treatment options.
 These four components are variously adopted across jurisdictions. 

MCA 2005 is introduced to consolidate case law and to guide professionals in the care of people who are considered unable to decide for themselves. The MCA 2005 demonstrates a two-stage test of capacity, firstly the demonstration of impairment or disturbance of the mind or brain, secondly the demonstration shows that the impairment and disturbance lead to lack of the capacity to make a particular decision. Four relevant abilities are required for the second stage, which are the ability to understand the information relevant to the decision, the ability to retain the information relevant to the decision, the ability to use and weigh that information as part of the process of making the decision, and the ability to communicate the decision.
 Beware of that there is no mention of ‘belief’, or ‘appreciation’, in the MCA 2005 function test.

However, the concept of appreciation has been stressed on in recent cases. In R (on the application of B) v Dr SS, the judge valued the concept of ‘belief’ in capacity assessment.

‘In my judgment it follows that Mr. B does not believe or accept a cornerstone of the factors to be taken into account in considering the information he has been given about his proposed treatment and therefore is not able to use and weigh the balance the relevant information as to his proposed treatment in reaching a decision to agree to it or to refuse it.’

Munby J in Local Authority X v MM and KM also argued the importance of ‘belief’ in evaluating a person’s capacity.

‘If one does not ‘believe’ a particular piece of information then one does not, in truth, ‘comprehend’ or ‘understand’ it nor can it be said one is able to “use” or “weigh” it. In other words, the specific requirement of belief is subsumed in the more general requirement of understanding and of ability to use and weigh information.’

Some may argue that ‘appreciation’ (or ‘belief’), in MCA 2005, is only subsumed in the spectrum of understanding, but does not disappear. However the courts have used an ‘appreciation requirement’ that resulted in a finding of incompetence despite the person’s adequate ‘understanding’. It is obvious that a schizophrenic patient may understand that delusion is a disorder and need treatment, but does not appreciate ‘his own delusion’ as a disorder, thus refuses treatment. Furthermore, numerous studies have proved that functions associated with understanding and appreciation can vary independent of each other and are impaired by different factors, moreover, the relationship of appreciation to both understanding and reasoning is far less predictable.
 It is better to frame ‘appreciation’ as a separate concept from ‘understanding’.

3.3.2. Insight as a component of capacity test to judge the need of CTOs

Insight, resembling appreciation or belief, is more familiar to clinical professionals. Insight is defined as a combination of three overlapping dimensions: awareness of a mental illness, the ability of relabeling unusual mental experience as pathological, and treatment adherence.
 Impairment of insight is a central concept of severe mental disorder. In the schizophrenia spectrum, impairment of insight is a highly representative feature throughout cultures, and maybe the most reliably present symptom of that disorder.
 Evaluation of a patient’s insight is a routine in psychiatric practice. However, is it appropriate that impairment of insight informs the application of CTOs?

Recent research has found a strong correlation between insight and impaired capacity to make treatment decision.
 Cairns and his colleagues also suggest that there is conceptual overlap between insight and mental capacity. When studying psychiatric inpatients, they conclude that ‘the degree of patient’s insight has a close relationship to capacity and the need for involuntary treatment. ’
 Furthermore, Owen in his review of mental capacity and psychopathology reveals: There is a strong association between incapacity and cognitive impairment in a general hospital, however in a psychiatric inpatient setting, the strongest association is with impaired insight, and the level of insight is a good indicator of capacity especially in mania and psychosis.
 These studies have been conducted in psychiatric inpatient settings. What is the story of insight in the community psychiatry?

A study on the association of insight and CTOs has been conducted by Dawson and Mullen in New Zealand.
 They found that lack of insight was viewed as an important indicator for execution of CTOs and patients could progressively gain insight during sustained treatment on a CTO. Furthermore, even though lack of insight is not usually mentioned in legal standards for compulsory treatment, it has been described as the single most consistently discussed symptom of mental disorder in reasoning of review tribunals in many countries.
 In practice, the patient’s previous history of treatment adherence or readmission rate which closely relate with his disease insight is an important factor to inform a CTO. Insight may even be a substantial criterion in reasoning patients’ discharge from a CTO.
 A clinical concept like insight is frequently used as an extra-legislative criterion and becomes a proxy or substitute standard for legal decisions.

However, ‘insight seems easier to use than it is to define.’
 Some argue that insight remains legally ill-defined and is a vague concept, thus should not be a criterion for compulsory treatment. There are some problems with the concept of insight. Firstly, it lacks clear definition. What of a patient who agrees that he or she has a mental disorder and needs treatment, but does not accept the diagnosis? Does he or she have insight or not? The three dimensions of insight do not have reliable association.
 Patients may have good treatment adherence but poor awareness of disease. Secondly, the patient’s attitude to treatment (treatment adherence) constructs the essential part of insight. It is a circular reasoning that treatment adherence is used to measure insight and, at same time, it is attributed to degree of insight. Thirdly, it may be too subjective. Showing insight demands so-called surrender from the patient. When judging insight, especially applied to marginal cases, the clinician seems unpreventable to impose their own view as a reference.
 Therefore, some may criticise that insight just represents the patients’ agreement with doctors. These ubiquities remain insight more important in the legal process than the context of law.

But, should the insight, appreciation, or belief be highlighted in the capacity test? The function test of capacity is to measure the person’s competence to make a particular decision. It is not a measure of general competence. In the scope of mental disorder, the patients may preserve capacity to make many other decisions; however, when evaluating the capacity of a mentally ill patient to consent to the specific treatment regarding his mental illness, his ‘insight’ concerning the mental disorder should be considered. The concept of ‘insight’ may be too ill-defined to be a legal standard. However, appreciation (or belief), a more clear and well-defined concept, should be emphasised in the capacity test. At least, the law needs to provide a capacity test which is able to appropriately represent the real situations.

The current legal framework of compulsory interventions for the mentally ill in England and Wales was established in the Mental Health Act 1959, which was based on the recommendations of the Royal Commission led by Lord Percy between 1954-7.
 The Percy Commission demonstrated that:

‘The use of compulsory power on grounds of a patient’s mental disorder is justified when….if the patient himself is unwilling to receive the form of care which is considered necessary, there is at least a strong likelihood that his unwillingness is due to a lack of appreciation of his own condition derived from the mental disorder itself.’

For the time, incapacity of the mentally ill was defined in terms of ‘lack of appreciation’. Percy commission’s foresight may enlighten the current legislation on the issue of capacity test for the mentally ill.

Furthermore, Jackson’s arguments are quite inspiring. She said: ‘Any attempt to set forth new guidelines for testing the capacity of patients whose competence is marginal would need to find some way of accommodating both the duty of care and the duty to respect autonomy….Maybe further study of what respect for autonomy entails might yield a better test which doctors could apply to the marginal cases.’

4. What Are the Appropriate Circumstances for CTOs?

The implementation of CTOs appears valuable and permissible, if the following conditions are met: 1.) it represents the best interest to the incompetent individuals with severe mental illness; 2.) it brings a significant therapeutic benefits to the individual in terms of more proper treatment; and 3.) it is the least restrictive alternative.

4.1. Incompetence

It has been widely accepted that incompetence engenders non-autonomous decisions. The patient’s incompetence justifies compulsory interventions performed for promoting his best interest. The decision-making abilities of severely mentally ill patients are often diminished. Therefore, patients’ treatment choices may fail to serve their well-being. According to the results of comprehensive empirical research, Grisso and Appelbaum proposed four functional abilities to assess a patient’s competence: the ability to express a choice, the ability to understand relevant treatment information, the ability to appreciate the significant of the information for his own situation, and the ability to conduct logical reasoning based on the given information. In this framework, patients with mental disorders are at greater risk of manifesting incompetence.
 Thus, the empirical data seems to justify CTOs in which the jurisdiction makes substitutive decisions for the incompetent severely mentally ill under the best interest test. Accordingly, several jurisdictions, including Canada and several states in Australia, stipulate that CTOs are only to be used when a person is incompetent to consent to his or her own treatment.
 

However, the proportion of the severely mentally ill who are also incompetent might be lower than the society commonly imagines.
 When a patient is competent of reasoning the risk and benefit of treatment and the consequences of his refusal, that patient’s choice should be respected. For example, not all the mentally ill well respond to medication and some patients may suffer from significant side effects of antipsychotics. If they choose not to continue the treatment which consequently does not bring massive harm to themselves and others, their choices must be respected.

To determine whether a person’s choice is autonomous is difficult; to evaluate whether a person with mental illness is competent even more problematic. However, incompetence is the fundamental reason to inform compulsory interventions. The current mental health law in England and Wales neither has an explicit function test to assess a person’s capacity nor has the requirement of incapacity to exercise compulsory interventions, which incurs a lot of criticism. Not only should the compulsory interventions require the capacity test but also a delicate and valid function test is necessary to portray the capacity of the mentally ill.

4.2. Treatment Benefit
‘There is a long tradition in medicine that the physician’s first and most important commitment should be to serve the well-being of the patient. The more recent doctrine of informed consent is consistent with that tradition, if it is assumed that, at least in general, competent individuals are better judges of their own good than are others.’
 Although it is a well-established maxim of medical ethics that a person’s autonomous desires ought to be given serious weight, a plausible argument to object this maxim is that the person’s desires are not rational, and therefore his desires should not be regarded as fully autonomous. In this situation, a paternalistic intervention may be justified since it significantly promotes the person’s well-being and prevents him from the harm which is incurred by his choice.

Treatment benefit could be regarded in two ways. Firstly, when patient is incompetent, a substitute decision should apply the best interest test to decision-making. Secondly, if patient is competent, the paternalistic intervention could only be justified when the advantages (treatment benefit) it brings considerately outweigh the disadvantage (overriding the patient’s choice). Both ways require a prerequisite that CTOs are effective.

The effectiveness of CTOs remains arguable. Nonetheless, it is not arguable that more and more jurisdictions introduce CTOs in their mental health legislations. Some studies indicate that compulsory treatment improves insight and most patients subject to CTOs judged their treatment beneficial overall. Even some patients with good insight may endorse CTOs like advance directives, to ensure that they will be compulsorily admitted at the very early stage of a relapse.
 Good compliance to treatment is often a crucial condition for the severely mentally ill to live in community. Poor compliance to treatment may induce relapse and readmission, which not only brings the burden of admission to patients but also incurs more deterioration of their daily lives. CTOs, when applied to those patients with the history of multiple relapses, may be justified by the treatment benefits.

There is a convincing argument that CTOs should not be justified as a simplistic response to the failure of community mental health care. In England, a report by Rethink shows that Care Program, an after-care provided to patients who require support and supervision in community, is not working as it should, which patients either do not have a plan or do not know what it is.
 Moreover, Bartlett and Sandland indicate that ‘the independent reports paint a depressing picture of overstretched, under-resourced community mental health teams, unable to maintain contact with patients who have little wish to cooperate their “care plan”.’
 CTOs are considered as high resources demanding measures which cannot be effective in the absence of an adequately funded, quality mental health service system. 

Eastman has claimed that introduction of compulsory interventions should follow ‘the principle of reciprocity’ which means the right to adequate resourced care is in exchange for the infringement of civil liberty.
 It could not be justified that society deprives civil liberty from patients for the purpose of treatment whether in hospital or in the community if resources for the treatment are inadequate. Any legal reform must enshrine the principle of reciprocity. The introduction of CTOs is defiantly inclusive. The government has to dedicate enough resources for CTOs to work with good enough consequences.

Some teething problems have been identified in early experiences of CTOs in England, ‘most notably the limited availability of SOADs who are required to confirm the treatment under the CTOs. This has been reported to impact negatively on the process and cause long delays.’
 This may be regarded as a serious caveat. It is unethical for government to adopt new mental health legislation and doom it to failure by not pouring in adequate resources from the beginning.

4.3. The Least Restrictive Alternative
The definition of least restrictive alternative principle is that ‘any intervention without the patient’s consent must attempt to minimize the restrictions on the patient’s liberty, having regard to the purpose for which they are imposed.’
 One of the arguments against CTOs is that CTOs extend coercion into the community, which is not compatible with the least restrictive principle. However, CTOs intend to prevent relapse by requiring the patient to comply with treatment. ‘The main aim was continuity of treatment, in contrast with a previously intermittent and crisis-driven pattern of care.’
 For a person with mental illness who has been repeatedly admitted, CTOs may ensure that they stay in their communities (a less restrictive environment) by a less-restrictive intervention (compared to compulsory hospitalisation).

CTOs are not necessary for many people with mental disorders. However, there seems a general consensus that introduction of CTOs is a viable option for maintaining particular people with mental disorders living in the community.
 Empirical studies in the US shows that deinstitutionalisation has contributed a significant increase of the mentally ill been put in jail or becoming homeless. For those patients, from the perspective of the least restrictive principle, maybe a CTO is better than confinement in jail or wondering on the street. CTOs can be a worthwhile strategy in enhancing the mentally ill’s autonomy. A ‘sound’ mind may engender a free life, since active psychotic symptoms only seclude the mentally ill from society. The CTOs which comply with the least restrictive alternative principle could be ensured by clear criteria and workable safeguards. Legislation could provide supervisory systems (e.g., SOAD, review tribunals, or regular review) to qualify that CTOs are executed as the last resort and the best interest for those clients.

5. Conclusion
The same value of patient autonomy sometimes also requires patients to be protected from the harmful consequences caused to them based on their own choices. In the core of the debates on CTOs, the tension between acting in patients’ well-being and respecting their possibly harmful decisions is exactly the same as the dilemma of medical paternalism. This paper has placed CTOs in the scope of paternalism and justified the execution of CTOs to be ethically permissible in well-defined circumstances. These circumstances are firstly when patient is incompetent, secondly when the benefit of adopting CTOs outweighs non-adopting, and thirdly when CTOs is the least restrictive alternative. Furthermore, capacity-based criteria for CTOs appear to be more plausible than the use of dangerousness as the primary criterion for CTOs. However, the current law does not demand the requirement to have incompetence to inform a CTO, which may indicate inconsistency with the medical law. Appreciation is a crucial indicator to predict the competency of a person with mental disorders. A function test should highlight appreciation in order to represent the real situation.

‘Deinstitutionalisation is an ongoing process, not a historical event. In the coming years we will be obliged to care for larger numbers of even more challenging patients in community settings. It is difficult to conceive how this can be successfully achieved without transferring to the community some components of the legal authority that has been necessary to provide adequate care and treatment in hospitals’
 Instead of trapping in the dichotomy between ‘patients know better’ and ‘physicians know better’, the most pragmatic approach is to pour in enough resources to enhance the effectiveness of CTOs and at the same time to monitor any exploitation in implementing CTOs.
The compulsory interventions in mental health legislation have earned significant notice. However, the vast majority of the mentally ill are treated voluntarily in the community, without special legal regulation. Studies of voluntary patients have shown that many of them are not aware of their status or what they consent to.
 A person suffering from mental disorder may consent to treatment for the fear of being sectioned. It is questionable whether such consent is genuine. Moreover, perhaps an even larger amount of the mentally ill goes unrecognised and untreated. The needs of just treatment and high-quality mental health care for those patients may deserve more attention.

The Draft Code of Practice produced in the 2007 Act demonstrates a respect principle: ‘Decision makers should consider the patient’s wishes and feelings (whether expressed at the time or advance), so far as reasonably ascertainable, and respect those wishes wherever that practicable and consistent with the purpose of the decision. There must be no unlawful discrimination.’ 
 It is believed that, when being used judiciously, a CTO may meet the ‘genuine wishes’ of a person with mental disorder, even though it is compulsorily performed.
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