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draft REVISED text on penalty disciplines

NOTE:  The United States offers the following room document as a basis for discussion on possible revisions to the text on penalties.  The changes attempt to reflect some of the significant comments made by Members.  The U.S. recognizes that other comments also need to be discussed.     

Article 6.2 
Penalty Disciplines

2.1 
Each Member shall ensure that penalties for breaches of customs laws, regulations, and procedural requirements are based on the culpability 
of the legally responsible party for the failure to comply with the relevant law, regulation, or procedural requirement.  

2.2
Each Member shall provide that any penalty for minor breaches of customs laws and regulations shall be no greater than necessary to serve merely as a warning to avoid future breaches.  


2.3
Each Member shall ensure that its officials avoid conflicts of interest 
in the assessment and collection of penalties and duties, including ensuring that a government official does not personally benefit from or receive a fixed portion or percentage of any penalties or duties the official assesses or collects. 
2.4
Each Member shall ensure that when a penalty is assessed for a breach of customs laws, regulations, or procedural requirements, an explanation in writing is provided to the legally responsible party upon whom the penalty is assessed specifying the nature of the breach, the products and/or means of transport involved, and how the penalty amount was determined.

2.5
Each Member shall provide for the reduction of civil or administrative penalties which would have otherwise been imposed on a legally responsible party, when that party voluntarily discloses the circumstances of a breach of customs laws, regulations, or procedural requirements prior to the discovery by the customs administration of the breach.  Where the disclosing party can correct the breach, a Member may require that the party correct it within a reasonable period of time, including paying any duties, taxes, and fees owed.  

2.6
Each Member shall establish or maintain judicial, arbitral, or administrative tribunals and procedures for prompt review and, where warranted, correction of final administrative actions regarding matters covered by this Article.  Such tribunals shall be impartial and independent of the office or authority entrusted with administrative enforcement and shall not have any substantial interest in the outcome of the matter.

2.7
Each Member shall specify a fixed, finite period within which it may initiate penalty proceedings in connection with a breach of a customs law, regulation, and procedural requirement.
2.8
"Legally responsible party" is the person(s) that has the obligation to comply with a customs law, regulation or procedure.


2.9
"Minor breaches" shall mean inadvertent omissions or mistakes, including mistakes in interpretation of a customs law, regulation or procedural requirement, or a mistake in copying, inputting or transmitting information, made without fraudulent intent or gross negligence.
� This language may be dropped from the proposal should it be adequately addressed in the context of the Article X proposals on appeal procedures.





�This language may need to be adjusted in light of comments.  The concept of culpability is reflected in current GATT Article VIII:3 language as follows: “no penalty in respect of any omission or mistake in customs documentation which is easily rectifiable and obviously made without fraudulent intent or gross negligence shall be greater than necessary to serve merely as a warning.” See also Import Licensing Agreement, Article 1.7.  


�Deleting, in light of concerns from Members with strict liability systems.  However, we believe it is worthwhile to continue to capture the concept of clerical errors as one type of “minor breach”, for which the penalty shall not be excessive.


�Note that Agreement on Preshipment Inspection also includes a conflicts provision, in Article 14.
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