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Alaska &

d territories???

Under federal air, water and waste laws, States (or Tribes approved
to act as States) may apply to Federal EPA for program approval or
delegation

Operate delegated or approved federal programs

Independently enact state laws and operate unique state
environmental programs

Monitor environmental conditions

Primary implementers of environmental laws carrying out
operational activities such as issuing permits, compliance and
enforcement programs
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P ~Account for toxic substances

BUSINESSES & INDUSTRIES

\, Comply with regulations
| <Register chemicals

* *Obtain permits
*Waste handling

Influence public policy
*Lobby government
*Professional associations

Respond to Incentives
*Public recognition
*Assistance from EPA
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MAKING IT WORK

ENVIRONMENTAL TRAINING
PROGRAMS

POLICIES &

STANDARDS RESEARCH S

DEVELOPMENT
INFORMATION >

ACCESS

il

11



cl

10y ssucdsey pue sssupeledsld WSLoLS | olg pue AILNass UijesH dlignd 200z
PY jaiey AojeinBay sjen4 pue Aunseg aiIs ‘Uoliewlou] Aisjes [Balwsay) 6661
(vdD4) 1V uonesjold Alend pood 9661

1Y uonniiod 110 0661

1OV Uohuasaald uoin|jod 0661

9861 — (VHV'S) 1oy UoREZUOLINESY PUE SjUBLpUaLWY punyadng ,'punpadng, Jo (y10W30)
19% AlligerT pue ‘uonesuedwoy) ‘esuodsey [BIUSWILOIAUT sAlSUByaIdwon) 0861
8861 — 10V LoNEULIOJU| SOlseqsy (YOSL) 10Y [04U0Y) S8ouBisang oixo ) 9/61

861 — sjuawpualy s8}SEAA pIloS pue snoplezeH

(wy0Y) 1Y Aleacosy pue UONBAISSUOY) 80IN0sey 9/61
(vAMaS) 10 Jetem Bunjuuq ejeg v46)
(wdd1d) 10V spionuspoy pue ‘sppiBund ‘epinossul [eleped zl6)
1861 — 10V AllEnD Jsiepm (YAD) 10V Jejepn ues|D 2.6
0661 — siuallpuawy (yyD) oY Uy ues|) 04
Allego|s) pue gn ay; ul Bunfe|y-UcIsioa( JUsWSsSassy edw)| [BluslUCIAUT JO WelsAs pejesso Bunep
uols|ga( pue Uohoy [BluslWLIBA0D) [Blepad 0} AUo pajejey (Yd3N) 10V AdIjod [BJUSWIUOIAUT [BUOHEN 6!

HRENHEFE

1oy esuodsay pue ssaupaledald WsuoWa ] olg pue ALnoes yjleaH 2lqnd Z002
10V Jelley AlojeinBay sjend pue Aunoag eiig ‘uolielwoju] fiejes [ealwsy) 6661
(¥dDd) v uonoajold Alenp pood 9661

PV uonnjiod 'O 0661

10V Uoiushaald uohn|jod 066l

9861 — (VyVS) 19V Uonezuounesy pue sjuslipuswy punyedng ,'punyaedng, Jo (y10430)

0¥ Ajjger pue ‘uonesuadwoy ‘esuodsey [BjUBWUOIAUT BAISUSYaIdWOD 0861l

8861 — 19V UOHBULIOJU| SOISaGSY (YOS .L) 19V [0UCD S20UEISANS DIXO L 9.6l
86| — sjuslwpuswy 8)1SEAA PlOS pue snoplezeH

(yy0u) 10v AleA008Y PUE UONBAIBSUDD S2IN0S8ay 9461

(vmas) pv Jeiem Busuug sjes vi6L

(wdd1d) 10V epioiuepoy pue ‘eppiBund ‘spionossuy| [ejeped zl6}
/861 — 0V AllenD Jatepn (YMD) 10V Jeiep ues|d 2.6
0661 - SjuswWpLsWy (yyD) 1oV Jiy ues|)

Alleqo|o pue SN ay) ul Buniepy-uoisioa( JuswWssessy 10edw| [ejusluuolAuS Jo Wejshs pajeato Bupe
uosioa( pue UoioY [BjusUIUIBA0D) [Blapad 0} AjUo pajejely (Yd3IN) 19 Adjod [EjuswuolAUg [BUCHEN

Sonje;S [eluswUoIAUT Jofepy




ience and Technology

FUNCTIONS

Requirements

'Research on risk, cleaner production

Management and y panis
Monitoring: protocols, sampling

Risk Assessment

and results

| Modeling: prediction ofimpasis

Emer esponse

Compliance and

Compliance assistance

Compliance itering:
Infrastructure and Investment s n&aﬁu et

Source self monitoring

" |Enforcement Response:

Notice, order, complaint,
Court referral, assessment of fines
‘penalties
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Function: Permits

15



SME| |BJBp3) pue 21e1S
JO dJomawed) uiyym sapijod umo Jisyl dojpasg --

Bulures] ‘@oueping ‘Aoljod :suonoun




Function: Monitoring and Modeling

o EPA-Headquarters:

Identifies acceptable monitoring equipment and modeling
methods A

Assesses requests for acceptance of new approaches
Training
Regulations for minimum required procedures and assumptions
Defines requirements for national monitoring network
o EPA Regions:

Provide Technical Assistance to State, local and tribal
governments

Conduct monitoring for nationally defined network
Report results in national database
Obtain State reports of monitoring results
Implement models and reviews applications by government and
private sector permit applicants
o States:
Maintain their own monitoring network
Maintain monitoring and modeling results in state database and
reports to EPA through Regional office
Use as basis for submission of State implementation plans for EPA
approval v
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unction: Enforcement Response

o EPA-Headquarters: A

Training through National Enforcement Training Institute

Enforcement response guidance and penalty policies for Regidns
and States

National Enforcement Initiatives and Targeting
Technical assistance to EPA Regions/State and local governmgnts
o EPA Regions:

Formal response to about 20-30% of violations based on natignal
criteria for timely and appropriate enforcement response guidignce
Reports results in national database

Obtains State reports of enforcement response
Audits, reviews, assists State and local governments
o States:
Take about 70% of national formal enforcement response
Cooperative enforcement with Regions on nationally managed
initiatives
Report facility specific results in state database
Report results to EPA Regional office quarterly
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Contact Information

Cheryl Wasserman

Associate Director for Policy Analysis

Office of Federal Activities

Office of Enforcement and Compliance Assurance
1200 Pennsylvania Avenue, NW MC-2251A
Washington, DC 20460
Wasserman.cheryl@epa.gov

1-202-564-7129

See Resource CDs on enforcement and environmental
impact assessment prepared for MEP
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Preface

This document, Citizen Enforcement: Tools for Effective Participation, was prepared as one of
eight Environmental Compliance and Enforcement Capacity Building Technical Resource
Documents that developed to support the International Conferences on Environmental
Compliance and Enforcement and ongoing exchange under the International Network for
“Environmental Compliance and Enforcement. Additional country examples and tools will be
added based upon comments received during and following use at the Fifth International
Conference in Monterey, California, November 16-20, 1998. These documents were developed
as resource documents to be used by government officials and others who have responsibility for
developing and/or enhancing environmental compliance and enforcement programs. The

Resource Documents include:

« Financing Environmental Permit, Compliance and Enforcement Programs, |
«  Source Self-Monitoring, Reporting, and Recordkeeping Requirements: an
International Comparison

«  Multimedia Inspection Protocols, .
«  Communications Strategies for Environmental Enforcement Programs, and

»  Transboundary Trade in Potentially Hazardous (Waste, Pesticides and Ozone

depleting) Substances. ‘
 International Inspector Training Compendium, Course and Program Comparison

«  Country Progress/Self Assessment Reports on Environmental Compliance and

Enforcement
«  Citizen Enforcement: Tools for Effective Participation

Consistent with the goals of the Executive Planning Committees for the Fourth and Fifth
International Conferences to build capacity internationally for environmental compliance and

enforcement, this document addresses
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This document is part of a series of capacity building support documents for environmental
compliance and enforcement prepared for the International Conferences on Environmental
Compliance and Enforcement. This document on the citizen role in environmental compliance and
enforcement was compiled for the Fifth International Conference on Environmental Compliance
and Enforcement, November 16 - 20, 1998, Monterey, California, by the International Network

on Environmental Compliance and Enforcement partnership.

Citizen Enforcement: Tools for Effective Participation, capacity building support document was
prepared by the Environmental Law Institute under United States Environmental Protection
Agency Cooperative Agreement No. CR-822795-01. ELI staff who contributed to the report
wm_o_cna Susan Casey-Lefkowitz, Suellen Keiner, and Jill van Berg. ELI would like to thank those
who have contributed to the collections of materials on the role of citizens in environmental
compliance and enforcement for prior conferences, such as Professor Michael Axline, University
of Oregon and Joel Reynolds, Senior Attorney, Natural Resources Defense Council.

ELI also appreciates the work of those who contributed papers on this topic to the International
Conferences on Environmental Compliance and Enforcement, including participants from
Australia, Bangladesh, Belgium, Colombia, India, Kenya, Malawi, Nepal, the Netherlands, the
Philippines, Poland, Russia, Tanzania, Ukraine, and the United States. References to these papers

can be found in Appendix L

Although the information in this document has been funded by the United States Environmental
Protection Agency, it may.not necessarily reflect the views of the Agency and no official

endorsement should be inferred.
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Fifth International Conference on Environmental Compliance and Enforcement

‘1 Introduction

This document, Citizen Enforcement. Tools for Effective Participation, is part of a series of capacity
building support documents prepared for the International Conferences on Environmental Compliance
and Enforcement. It was prepared for the Fifth International Conference to be held in Monterey,
California, U.S.A., November 16-20, 1998. This series is for use as a resource by government

officials and citizen enforcers.

Citizen Enforcement. Tools for Effective Participation pulls together in one document experiences
and understandings of the various ways in which citizens around the world can be-involved in
environmental compliance and enforcement. The document relies on the efforts of government and
citizen enforcers, primarily as documented in International Conference proceedings and workshop

reports.

The role of citizens in environmental compliance and enforcement is fairly new in most countries.
Historically, public participation has not included clear mechanisms for citizen involvement in
programs and actions to achieve compliance with and enforce environmentai law. Perhaps the most
well-known mechanism is direct citizen enforcement through lawsuits. However, there are many other
opportunities for citizens to supplement governmental efforts. For example, in some countries citizens
contribute to monitoring or inspections. Citizens have much to add to the negotiation and settlement
process of enforcement actions. Finally, there are a growing number of international mechanisms for
citizen participation in enforcement, as demonstrated by the Commission on Environmental
Cooperation’s citizen submission mechanism, the World Bank Inspection Panel, and the new
Convention on Access to Environmental Information, Public Participation and Access to Justice in

Environmental Matters.

As citizens bring their knowledge of local affairs and the added resources of their time and energy to
environmental compliance and enforcement, governments are beginning to establish processes to
facilitate citizen participation. These include guidelines for citizen monitoring, programs for citizen
inspections, public complaint processes, provisions for citizen enforcement suits, and guidelines for
citizen participation in settlements. Governments have found that giving citizens the proper tools can
enhance government enforcement efforts. |

Citizen m.a\swnmﬁmam “Tools for Effective Participation 1
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2 Setting the Stage for Effective Citizen Participation

Effective public participation in environmental compliance assurance and enforcement
actions requires more than a willing citizenry. In countries where citizen involvement in
enforcement is fairly common, and in countries where it is just beginning, there are several
fundamental regulatory and institutional elements that are necessary for effective citizen
participation. These prerequisites include recognition of environmental rights and a citizen
cause of action, clear environmental standards, access to information, standing, and an
independent and well-informed judiciary, Where even one of these elements is missing,
citizens may find it difficult to participate in the environmental enforcement process.

2.1  Recognition of Environmental Rights

Citizen participation in the environmental enforcement process is usually built around the
recognition of certain rights beyond personal property rights. In many countries, citizen
participation in environmental enforcement is grounded in the recognition of a right to a
clean environment. When granted this right, citizens have a platform on which to stand in
both administrative proceedings and court cases.

Many countries’ constitutions mx.ﬁmmm_w establish environmental rights and assign the state
responsibility for protecting those rights.” For example, the Constitution of Chile guarantees

all persons the right to live in an

environment free from contamination, and
assigns the state the duty to protect this
right and to preserve nature. Similarly, in
the Philippines, the constitution instructs the
state to protect and advance environmental

rights,

"The State shall protect and advance the
right of the people to a balanced and
healthful ecology in accord with the rhythm
and harmony of nature." Article 2, Section
16, Constitution of the Philippines (1986),

Other countries have more general
constitutional provisions that have been determined by courts to encompass environmental

rights. For example, in Argentina, courts have used amparo, a constitutional guarantee that
can be loosely translated as "protection,” to defend individual or collective environmental
rights derived from statutes, international treaties, and the constitution itself. In India, the
Supreme Court has extended the constitutionally guaranteed right to life to include the right

Citizen Enforcement: Tools for Effective Participation 3
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. t0.EU Directive 90/313/EEC, which calls for

- " public ‘access to
- environment held by public authorities. The

- Directive also requires an appeal process for
: aoEm_m om access to. Emonwmnon

Om_._an nocnﬁ_mw Wm_<w mmu__on& E.oimmoam oflaw

providing “for access to government-held

o information, SE&._ can often be extended to

include environmental information. For

example; the Canadian Access to Information

Act  guarantees citizens the right to

"Save as provided in this Article, Member

SmoHBmuob on the | . , —
| States shall ensure that public authorities

“relating to the environment to.any natural or

Freedom of Access to ~=\E§n&§ on the
m.asaaiman Lw&&m 3(1). o

are required to make available information

mam&_ﬁmuw.oﬂ_mﬂ his request and without his
having to prove an interest." European
Council Directive 90/313/EEC on.

Smonnmcon held by the federal government, En_c&bm environmental Emonsmaon Like the
.EU Directive, this Act provides for an appeal ] process for denied requests. For these and
similar laws to be effective, clear procedures for filing information requests are important.

For example, procedures can clearly address responsibility for answering requests, response
" time _:Eﬂm“ m&no_.n_mgrQ of the information, mnm an mEuam_m process. :

In ma&:on to HanHanba that information co Hﬁo&m& on request, some oogﬁmm are
mm'_nbmné_% providing certain types of information to the public. For example, under the
concept-of "community nmE.S.wboi " some countries require that industry report on
" pollutant releases and transfers to the government. The government in turn is required to
make this information publicly accessible. Pollutant release and transfer registers (PRTRs)
_onmza citizens to monitor industrial environmental performance by providing detailed
mmo_:qumvmo_mo data on types, locations, and amounts of hazardous substances released or

oo . . transferred.. - In_ several - countries,includingCanada -and. the United -States, certain..

corporatiofis are required by law to compile and submit this data to the federal government, -
which then makes the information publicly accessible in a user-friendly format over the
Internet.- mn—Eﬁﬁoa with. detailed information on. wmo:_g-mvmﬁmo emissions, citizens can
track compliance, work directly with corporations to encourage compliance, and help
. mo<a§h._nm$ identify violations. The specific type of information reported in PRTRs and the
range of facilities covered vary from country to country. Key elements that define the scope
of PRTR include: the types of facilities required to report; the m:.amro_mm for staff size and
chemical use above which a facility must report; and thetypes of wo__ﬁmbﬁ covered and how

their use is quantified.

Citizen Enforcement. Tools for Effective Participation | 5
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2.4  Access to Justice and "Standing”

To seek judicial resolution of alleged violations, citizens must have access to an appeals
process, including standing to appear in court. Standing for citizen participation is often
linked to a personal stake in the outcome of the case. A citizen may have to show.that he or
she has suffered or is threatened by some kind of harm, and often must have been a party to
prior proceedings. How broadly the concept of "harm” is defined usually gives the scope of
standing, both in prior proceedings and in appeals. :

For example, in the United States, federal environmental statutes grant citizens broad access
to both administration proceedings and appeals processes. In addition, most environmental
laws contain specific citizen enforcement suit provisions, granting standing to any person..
However, when citizen suits are not specifically authorized, courts have great power to limit
standing to those representing personal interests rather than the public interest. India, on the
other hand, has a tradition of citizens having access to justice on'behalf of the public interest,
whether or not there is specific statutory authorization for citizen suits.

Even where a law seems to grant citizens standing to become party to a proceeding, this

access can be controversial when requested by environmental groups. For example, in

Slovakia, the Supreme Court denied standing to a forest protection group to become ﬁmﬂaf
to an administrative proceeding concerning their local forest. However, in a few countries,

. environmental organizations are expressly

granted standing to represent the "public

interest" through legal proceedings. For-
example, in the Netherlands, the

Environmental Protection Act stipulates

that the interest for which private

organizations were established is regarded

as sufficient interest in an environmental

case. In Indonesia, in a 1989 case, the

Jakarta District - Court granted an

environmental NGO, the Indonesian Forum

for the Environment, legal standing to sue

five national government agencies and the

pulp-and-paper industry to enforce

environmental laws.

It is possible for environmental organizations
to use civil proceedings to protect the
environment. It is not necessary to prove that
a specific. individual interest has been
harmed. The fact alone that environmental
organizations tried to protect the interests of
the environment was sufficient. De Nieuwe
Meer Case, Supreme Court of the
Netherlands, 17 June 1986.

6 Citizen Enforcement: Tools for Effective Participation
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In some countries, standing in an environmental suit hinges on prior involvement with the
case during administrative proceedings. For example, in Hungary, a local environmental
association was granted standing on appeal because it had proven interest in the case by
participating in previous administrative proceedings.

2.5 Independent and Well-Informed Judiciary

When administrative avenues for citizen enforcement fail, the judicial system is often the
final resource for appealing environmental conflicts. For thisreason, itis imperative that the
judiciary be established and operated in manner that facilitates redress o». muSnouEabﬂ&

harms.

For access to justice in environmental matters to be effective, it is critical to have a judiciary
that is independent of political pressures. If the judiciary is closely associated with
government agencies, citizen enforcement actions against those agencies may be impractical.

Citizen suits against industry or the government &mo may be m_mmn?wammna if judgesrely on
political support for reappointment or reelection.

For example, Brazil’s judicial system is designed specifically to free the judiciary of political
allegiances. Instead of election or

appointment, judges earn their positions
based on their performance on a standard
examination. Once in office, they can never

"It is the Courts and more importantly the
Judges who man these Courts who are

be removed. In India, being independent
and well-respected by society has allowed
the judiciary to confront difficult
environmental problems and require
individuals, government agencies, and

required to give body and soul to these
vibrant concepts [of environmental rights].'
Justice M. F. Saldanha, High Court of
Karnataka, Bangalore, India, August
1998.

industry to comply with the law and accept
the costs associated with pollution control.

For the judiciary to be truly protective of environmental rights and the public interest, it is
also important that judges be educated about environmental issues and related legal topics,
such as emerging scientific principles, the concept of risk and future harm, and the practice
of public interest litigation. Continuing legal education is, therefore, critical to the ultimate
usefulness of the judicial system in resolving environmental disputes.

Citizen Enforcement: Tools for Effective Participation 7
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Inspections are an important mechanism for monitoring. Typically, government agencies .

with jurisdiction-over environmental regulations dispatch inspectors to visit companies to
see first-hand whether a facility is in compliance with environmental standards or required

practices. Failed inspections often Eoﬁao a basis for further agency efforts to bring

facilities into compliance.

Some countries allow citizens to
participate in compliance Iinspections
conducted by government officials.
Usually, the citizen must have been
involved in the complaint process prior to
the inspection. For example, water quality
legislation in Argentina allows private
parties who have filed a complaint about a
facility to participate in any inspection of

Sample Legal Provision for Citizen
Participation in Inspections

"When the Federal inspection results from
information provided to the Secretary by any
person, the Secretary shall notify such person
when the Federal inspection is proposed to be
carried out and such person shall be allowed

the facility during the investigation. to accompany the inspector during the
. ] inspection." United States Surface Mining
In some countries, government agencies | Comtrol and Reclamation Act, 30 U.S.C.
are allowed to contract with citizen groups % 1271(a) Q ).
or other. associations to enlist their
assistance in inspection efforts. For
example, under Estonia’s Nature
Protection Act, citizens can be deputized as "public inspectors" to monitor compliance with
laws, regulations, and permits concermning hunting, fishing, and forestry. They are permitted
to write protocols about violations of nature protection rules, but they cannot collect
penalties. In Poland, a similar institution exists in the form of the Nature Protection Guard,
an organization affiliated with conservation associations that monitors compliance with
nature protection laws. Authorized members of the guard have the right to enforce nature
conservation laws directly through a procedure of ticketing violators and imposing small
fines. This model has yet to be transferred to the pollution control area through regulation,

-but there is a legal framework, under the Polish Environmental protection Act of meo for

deputizing trade unions and other associations as inspectors.

Citizen Enforcement. Tools for Effective Participation 9
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Poland, for example, created a position called the Commissioner for Civil Rights Protection.
The Commissioner’s role is to receive and manage complaints about infringements of
citizens’ rights-and freedoms determined by the Constitution and other provisions of law.
The Commissioner is not limited to environmental issues, but environmental issues fall
under the Commissioner’s jurisdiction and historically have been a focus of activity. The
Commissioner does not have authority to rule on administrative matters, but can recommend
or appeal decisions, suggest legislative initiatives or procedural amendments, and pursue
solutions to specific violations to promote compliance with the law. .

3.3 Citizen Enforcement H:mmmﬁ.c:

'In many countries citizens can be given the right to assume or share the primarily

governmental function of taking a potential violator to court to enforce the law. Citizen
enforcement suits generally take one of two forms. Members of the public or environmental
associations can sue industrial facilities (including regulated government facilities) directly
for violating applicable laws or rights. Alternatively, members of the public can sue the
government for failure to perform non-discretionary enforcement duties, with the aim of
obtaining a court order requiring the appropriate agency to enforce the law.

In either case, citizen enforcement suits are designed to protect the public interest by
allowing citizens to help ensure that environmental laws and rights are properly upheld. To
achieve this purpose, countries throughout the world have established a variety of
mechanisms for authorizing citizen enforcement suits. The following are some common
models that have enabled citizens to utilize their judicial m%mﬁam to enhance environmental

enforcement.

Some countries grant citizens access to courts for the express purpose of environmental
enforcement and provide specific authority in their environmental statutes for citizen
enforcement suits concerning those laws. For example, in the United States, all major
federal environmental statues grant citizens the right to bring suit against any person
(including individuals, corporations, associations, and mo<m§mamv to enforce the

provisions of the law.

In some countries, the right to enforce environmental laws in court is derived from general
provisions of the civil code. For example, in Hungary, the civil code allows individuals to
sue others for violating an obligation not to disturb others needlessly, "especially neighbors.”
While this provision is not specific to environmental law, it can be used by citizens to

Citizen Enforcement. Tools for Effective Participation 11
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Fifth International Conference on Environmental Compliance and Enforcement

Granting citizens the ability. to bring enforcement suits does not necessarily mean that
citizens will be able to do this in practice. Citizens also need to consider the costs of lawyers,
court fees, and expert witnesses. In some countries, citizen suit provisions in environmental
laws contain fee-shifting provisions that allow citizen enforcers who prevail on significant
issues to recover the costs of litigation, including reasonable fees for attorneys and experts.
Citizen enforcers are not responsible for the fees of the opposing side if the citizens do not

prevail.

For citizen enforcement suits to be effective, courts need to have authority to impose
effective remedies. Citizen suits can only supplement governmental enforcement actions to
curb pollution if courts possess and use sufficient power to stop and deter violators.
Environmental citizen suit provisions may allow courts to award civil penalties and to issue

mandatory injunctions.
34 Settlement of Enforcement Actions

In some countries environmental enforcement actions, including citizen enforcement actions,
may be settled in negotiation among the parties. To ensure that settlements are enforcedble,
they are often crafted as court negotiated consent decrees, with interim deadlines for specific
actions and penaities. In many cases, there is a role for citizens in this process. In addition
to citizen suit settlements, citizens who are parties to, or have an interest in, a governiment
enforcement suit often may participate in negotiating the terms of the consent decrees. For
example, in the United States, settlements typically include requirement that violations cease,
feasible remediation of harm, and monetary penalties to deter noncompliance. In civil
judicial cases, the U.S. Department of Justice seeks public comment on lodged consent
decrees. In certain administrative enforcement actions, there are also public notice
requirements that are followed before a settlement is finalized.

In the United States, U.S. EPA has developed a policy on "supplemental environmental
projects” (SEPs). SEPs are environmentally beneficial projects which a violator agrees to
undertake in settlement of an enforcement action. The violator is still required to comply
with the law; the SEP usually means a reduction in the civil penalty in exchange for projects
regarding public health, pollution prevention, pollution reduction, environmental restoration,
assessments and audits, environmental compliance promotion, or emergency planning and
preparedness. U.S. EPA issued the final Supplemental Environmental Projects Policy in
April 1998. The Policy sets out the types of projects that are permissible as SEPs, the penalty
mitigation appropriate for a particular SEP, and the terms and conditions under which they

Citizen ma\qwnmima_.” Tools for Effective an&.nﬁa&au 13
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Fifth International Conference on Environmental Compliance and Enforcement

permission to conduct additional inspections by appointment. The scope of the audit
included regulatory compliance, safety training, accident prevention, emergency response,
waste analysis and information systems, monitoring programs, and waste minimization
practices. The agreement also provided for public disclosure of company documents
including: a hazard assessment and risk analysis; lists of accidents, upsets, and corrective
actions; and waste minimization and reduction plans. In the agreement, Rhone-Poulenc
consented to "negotiate in good faith" any recommendations resulting from the audit.
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when the public feels its rights have been Emnbmom The Convention is the first time that
States have agreed on the content of these principles and established their minimum

procedural elements.

Article 9 of the Convention contains the

provisions on access to justice. Although
the article limits its provisions by affirming
that they be carried out in accordance with
national law, it still sets out some important
principles for domestic access to justice in
environrental matters. Article 9 confirms

Parties to the Convention are "concerned
that the effective judicial mechanisms
should be accessible to the public, including
organizations, so that its legitimate interests
are protected and the law is enforced.”
Preamble, Convention on Access to
Information, Public Participation in

Decision-Making and Access to Justice in

the importance of having an impartial and
Environmental Matters.

independent review procedure to enforce a
citizen’s right to access information and to
~ participate in decision-making under the
Convention. The Convention refers to standing for individuals and OnmmENmﬂonm alike, and
promotes a very broad interpretation of what "sufficient interest" would mean for the
purposes of granting standing to individuals and organizations under the Convention. Under
Article 9, Parties to the Convention have the following obligations, always in accordance with

their national law:

. Any person whose request for information was not dealt with in accordance with the
Convention shall have access to a review procedure before an independent and

impartial body, such as a court.

. Members of the public shall have access to some type of a review procedure to
challenge the substantive and procedural legality of any decision subject to the public
participation provisions of the Convention.

. Although the Convention leaves what constitutes "sufficient interest” for a member
of the public' to have standing to national law, it does encourage that this be
determined "consistently with the objective of giving the public concerned wide
access to justice within the scope of the Convention.” Especially non-governmental
organizations promoting environmental protection shall be deemed to have a
sufficient interest and to have rights capable of being impaired for review under this

Article.

Citizen Enforcement. Tools for Effective Participation _ 17
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moﬁwnﬁaa; In June 1996, after reviewing the. government’s response, the Secretariat
advised the CEC Council that a factual record was warranted. On the first day of August
1996, -the Council unanimously instructed the Secretariat to Uﬁoomma with developing a
factual record. The final wmoE& record was oonﬁcn_mm in October 1997 and was teleased to

the public.

CEC Citizen Submission Process

. .mmouoﬁn& determines that the Article 14(1) criteria are met.

,_ . ‘Secretariat determines whether the submission merits _.na,:mmmum, a
" response from the Party named in the submission under bnwou.m 14(2).

. In light of any response provided by that Party, the Secretariat Ew_%
1 . recommend to the Council that a factual record be prepared, in accordance
with Article 15. oy :

. .The Council, comprised of the environmental ministers (or their
equivalent) of Canada, Mexico and the United States, may then. instruct the
- Secretariat to prepare a factual Hnno& on the m_:un:mm_ou

. The final mmoE& record is made HEEE_% available Euon a 2/3 vote of the
Council.

4.3. " World Bank Inspection Panel

The World Bank is, Ecm far, the only one of the multilateral development institutions Eﬁ
has created 2 method for citizen participation in enforcement of internal bank policies and
procedures in bank-financed projects. The Bank onmmﬁoa an Inspection Panel in 1994 to
investigate claims filed by affected parties and to review the Bank’s compliance with its own
" policies and ﬁaooon_ﬁmm, some of which pertain directly to environmental matiers.

Upon receiving a complaint, the Panel conducts an initial review, including a review of the
Embmmmama s response to the claim. The Panel maumaacoumw recommends to the Executive

Citizen Enforcement. Tools for Effective Participation 19

.




o

R — ey

uonvdionivd ma.aumh..m_ 10 S]00 [ “1HawadI0fuT UIZILD 0z

R R R e £ TR 5
-

9-£6 VAT *ON ‘0I-£6 "ON Honniosoq

A o A AN b o AL B U T

e R s s B AR AR

: "sSupuLy -
a1y wodax pue woneuLIOUl S[qE[TeAR 1} MITAJI O} paisonbaz st [ouRd
ay “senbaz a1 218311S9AUT 0} P13 SI0II(] oAnnoaxy s ued 4 J1 .

*109]J0 9SI0ApE TeLIeIew
® ‘oABY] 0] SUSYESIY} 10 ‘PEY SEY M[Ie] Yons 124} saseo e w papiaoxd
(sempaooid pue sororfod yons 03 102dsaI TIM sjusmiaaISe ueoy ropun
suone31qo §,19M0110q 3y} U0 dn-mo[[0J SI1 UE pajle] ALY O pagajre st
ueg oY} 219YM SUOTRIIS oNS Surpnour) Jjueg 3y} Aq paouEUl 1ofoxd e
10 wonuswadm 10/ pue festeidde ‘UBIsp A 01 102dsa1 i sempadold
pue sawifod jeaonerado s3t MOT[0F O} yueg] SY} JO SMTE] B JO NS L ST
yueg U} JO UOISSILIO 10 TORJe ue £q paroagye ANosIp 2q 0} A[I[ 31e 10
u39q SABY §)S3IIUL 10 SyyS $31 1B S1eNSUOWSP 1SNt fued poogge Yl = ¢

i AR

*(STenpIAIPUL JO gurdnoid 1210

10 £39100S ‘UONIBIOOSSE ‘uolyezIueSIo Ue SB Yons suosiad Jo AJunuIod e

“37) [enpIAIpUl S3UIS B J0U ST YIIM I5MOLI0G ST JO ATOILIIS) 31 UT Aped
paoape ue 4q 11 01 payuasald uonoadsur J0J §15anbal S3A18931 [oued 9L .

ssa301J Pusd uondadsuy jueg PLIOA UL

"UOISTOAP ST I0J SUOSESI 31} JO SUO SE 1ot uonoadsuj ot} Jo HI0Mm St PAID yuapisaid
ueqg syl I UMMV 110ddns I08uo] ou pinom ueq 913 1B ¢661 isndny Ul padUNOUUE
juapisaxd yueg 94l USYM SUOHER[OIA paga[re Sy ojul uonednsaaul [[J © pajerdutoo isn pey
[eued syl "urep 211193[20IpAH [I] UNIY 971 JO Sumys oy ut samifod 13730 pue “UataTyasal
USUISSASSE [EIUSUIIOIAUD JO SUONB[OIA paSo[e [oued 2y1 910§2q WIE[O rofeur 1sIJ oYL,

-SUOTSIOSP TeUl {[8 {2l Oy ‘S101031I( 2ATNO9XY SY} O} SUONEPUAUIICI3L

. wmo s} oplaoid pue puodsar 03 s¥edm XIS el JusweSeuely "SI0100II( 2ATN0XY ) PUE

JromaSeurn e SUt 0} SUOHEPUSWIHIOdST S M y10do1 © sansst [SUEJ S ‘UonBansaAul
o) oy IFels pue juowaSeuew Jueq O} SS30IB Surpnjout s1mod Arore8nsaAut peolq
skofus [oued a1 ‘presmIo) 03 12T suoneSnseaul 104 HONEBSUSIAUL [[§ € szuoygne 01 1mod
2[0S UTE}aI SIOWAII(] FANMIIXY YL -palelrEm ST UONE3NSSAUL [ © Io[ISYM SI0NAIJ

o0 Uz pup 23uptduio) JpIUAUROAUT] UO 22ua43fU0 [PUOHDUINIUT yrfid




COUNCIL ON ENVIRONMENTAL QUALITY
EXECUTIVE OFFICE OF THE PRESIDENT

A Citizen’s Guide
to the NEPA

Having Your
Voice Heard

DECEMBER 2007

COUNCIL ON ENVIRONMENTAL QUALITY
EXECUTIVE OFFICE OF THE PRESIDENT

A Citizen’s Guide
to the NEPA

Having Your
Voice Heard

DECEMBER 2007




This guide is based on research and consultations undertaken by the Council
on Environmental Quality (CEQ) concerning the need for a Citizen's Guide
to the National Environmental Policy Act {NEPA}. Participants in the NEPA
Regional Roundtables held in 20032004 clearly voiced the need for an guide
that provides an explanation of NEPA, how it is implemented, and how
people outside the Federal government — individual citizens, private sector
applicants, members of organized groups, or representatives of Tribal, State,
or local government agencies — can better participate in the assessment

of envirenmental impacts conducted by Federal agencies (see hitp:ffceq.
el.doe.govfulf). This guide is Informational and does not establish new
requirements. It is not and should not be viewed as constituting formal CEQ
guidance on the implementation of NEPA, nor are recommendations in this
guide intended to be viewed as legally binding.
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Purpose of the Guide

This guide has been developed to help ditizens and organizations
who are concerned about the environmenta) effects of federal
decisionmaking to effectively participate in Federal agencies’
environmental reviews under the National Eavironmental Policy

Act (NEPA),' With some limited exceptions, all Federal agencies in
the executive branch have to comply with NEPA before they make
final decisions about federal actions that could have environmental
effects. Thus, NEPA applies to a very wide range of federal actions
that inciude, but are not limited to, federal construction projects, plans
to manage and develop federally owned lands, and federal approvals
of non-federal activities such as grants, licenses, and permits. The
Federal Government takes hundreds of actions every day that are, in
some way, covered by NEPA.

The environmental review process under NEPA provides

an opportunity for you to be invelved in the Federal agency
decisionmaking process. It will help you understand what the
Federal agency is proposing, to offer your thoughts on altemative
ways for the agency to accomplish what it is proposing, and to offer
your comments on the agency’s analysis of the environmental effects
of the proposed action and possible mitigation of potential harmful
effects of such actions, NEPA requires Federal agencies to consider
environmental effects that include, among others, impacts on social,
cultural, and economic resources, as well as natural resources,
Citizens often have valuable information about places and resources
that they value and the potential envirenmental, social, and economic
effects that proposed federal actions may have on those places and
resources. NEPA's requirements provide you the means to work with
the agencies so they can take your information info account.

! National Environmental Policy Acl of 1969, as aimcnded, 42 US.C, 65 43214147, ovallable at
Wiy,
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History and Purpose of NEPA

Congress enacted NEPA in December, 1969, and President Nixon
signed it into law on January 1, 1970, NEPA was the first major
environmental law in the United States and is often called the “Magna
Carta” of environmental laws, Enportantly, NEPA established this

' country’s national environmental policies.

To implement these policies, NEPA requires agencies to undertake
an assessment of the environmental effects of their proposed actions .
prior to making decisions. Two major purposes of the environmental
review process are better informed decisions and citizen involvement,
both of which should lead to implementation of NEPA's policies.

Who is Responsible for Implementing NERA?

Every agency in the executive branch of the Federal Government has a
responsibility to implement NEPA. In NEPA, Congress directed that,

to the fullest extent possible, the policies, regulations, and public laws
of the United States shall be interpreted and administered in accordance
with the policies set forth in NEFA.? To implement NEPA’s polidies,
Congress prescribed a procedure, commonly referred to as “the NEPA
process” or “the environmental impact assessment process.”

NEPA’s procedural requirements apply to all Federal agencies in the
executive branch. NEPA does not apply to the President, to Congress,
or to the Federal eourts? .

Because NEPA implementation is an important responsibility of the
Federal Government, many Federal agencies have established offices
dedicated to NEPA policy and program oversight. Employees in
these offices prepare NEPA guidance, policy, and procedures for
the agency, and often make this information available to the public
through saurces such as Internet websites. Agencies are required

- to devélop their own capacity within a NEPA program in order to
develop analyses and documents (or review those prepared by others)
to ensure informed decisionmaking.* Most agency NEPA procedures
are available on-line at the NEPAnet website http:f/cen.eh.doe.gov/nepal
regsfagencylagencies.cfin), Agency NEPA procedures are published in

# Section 102 of the National Enviranmental Pollcy At of 1969, 42 US.C. §4332

? CEQ NEPA Regulations 40 CF.R§1508.12.

* Cetncil on E I Quallty , “Reg; for Impl ing the Procedurat Provl f the
National Envizonmental Policy Act”™ 40 CFR. sectien 15073, avallable at wmim,niepe,gov. Futire ceferences
to the CEQ NEPA Regualtions will be cited as ; CEQ NEPA Regulations, £0 C.F.R. §1507.2.
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National Environmental Policy Act Sec. 101
{42 USC § 4331]

(a} The Congress, recognizing the profound impact of man's activity
on the interrelations of all components of the natural environment,
particularly the profound influences of population growth, high~density
urbanization, industrial expansion, resource exploitation, and new
and expanding technological advances and recognizing further the
critical importance of restoring and maintaining enviconmental quality
to the gverall welfare and development of man, declares that it is the
continuing policy of the Federal Government, in cooperation with
Stale and ltocal governments, and other concerned public and private
organizations, to use all practicable means and measures, including
financial and technical assistance, in a manner calculated to foster and
promote the genceal welfare, to create and maintain conditions under
which man and nature can exist in productive harmony, and fulfill

the social, economic, and other requirements of present and future
generations of Americans. ’

(b) In order to carty out the palicy set forth in this Act, it is the
continuing responsibility of the Federal Government to use all
practicable means, consistent with other essential considerations of
national policy, to improve and coordinate Fedezal plars, functions,
programs, and resources to the end that the Nation may —

1. fulfilt the responsibitities of each generation as trustee of the
environment for succeeding generations;

2. assure for all Americans safe, healthful, productive, and
aesthetically and culturally pleasing surroundings;

3. attain the widest range of beneficial uses of the environment
without degradation, risk to health or safety, or other
undesirable and unintended consequences;

4. preserve important historic, cultural, and natural aspects
of our nationat heritage, and maintaln, wherever possible,
an environment which supports diversity, and varlety of
individual choice;

5. achieve a balance between population and resource use
which will permit high standards of living and a wide
sharing of lifes amenities; and

6. enhance the quality of renewable resources and approach
the maximum attainable recycling of depletable resources.

(c) The Conress recognizes that each person should enjoy a healthful
environment and that each person has a responsibility to contribute to
the preservation and enhancement of the environment.
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the Federal Register for public review and comment when first
proposed and some are later codified and published in the Code of
Federal Regulations® ! you experience difficulty locating an agency’s
NEPA procedures, you can write or call the agency NEPA point of

- contacts and ask for a copy of their procedures.?

To What Do the Procedural Requirements
of NEPA Apply?

In NEPA, Congress recognized that the Federal Government's actions
may cause significant environmental effects. The range of actions that
cause significant environmental effects is broad and includes jssuing
regulations, providing permits for private actions, funding private
actions, making federal land management decisions, constructing
publicly-owned facilities, and many other types of actions. Using the
NEPA process, agencies are required to determine if their proposed
actions have significant environmental effects and to consider the
environmental and related social and economic effects of their
proposed actions,

NEPA's procedural requirements apply to 2 Federal agency's
decisions for actions, including financing, assisting, conducting, or
approving projects or programs; agency rules, regulations, plans,
policies, or procedures; and legislative proposals.” NEPA applies
when a Federal agency has discretion to choose among one or more
alternative means of accomplishing a particular goal? -

Frequently, private individuals or companies will become involved
in the NEPA process when they need a permit issued by a Federal
agency. When a company applies for a permit {for example, for
crossing federal lands or impacting waters of the United States) the
agency that is being asked fo issue the permit must evaluate the
environmental effects of the permit decision under NEPA, Federal
agencies might require the private company or developer to pay for
the preparation of analyses, but the agency remains responsible for
the scope and accuracy of the analysis.

¥ The draft agency imp! procedures, or arc published in the Eederal Register, and

4 public comment peried is required prior to CEQ approval. Commenting on these agency regulations

Is one way to b involved In their develapment, Must agencies already have implementing procedures;
l\:wcv:r. when they are changed, the agency will again provide far public comment on the propesid
changey,

* See Appendices A and D for Informati how to access agency points of contact and agency websiles.
7 CEQ NEPA Regulations, 40 C.E.R. § 1508.18. Note that this section applics anly t legislation drafted
and submitted 1o Congress by federal agendes. NEFA does not apply ta legiglation inifated by members
of Congross,

1 CEQ NEPA Regulatlons, 30 CER. § 1506.23.
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When Does NEPA Apply?

NEPA requires agency decisionmakers to make informed decisions.
Therefore, the NEPA process must be completed before an agency
makes a final decision on a proposed action. Good NEPA analyses
should include a consideration of how NEPA's policy goals (Section
101) will be incorporated into the decision to the extent consistent
with other considerations of national policy. NEPA does ot require
the decisionmaker to select the environmentally preferable alternative
or prohibit adverse environmental effects. Indeed, dedsionmakers in
Federal agencies often have other concerns and policy considérations .
to take into account in the decisionmaking process, such as social,
economic, technical or national security interests. But NEPA does
require that decisionmakers be informed of the environmental
consequences of their decisions.

The NEPA process can also serve to meet other environmental review
tequirements. For instance, actions that require the NEPA process
may have an impact on endangered species, historic properties, ar
low income communities. The NEPA analysis, which takes into
account the potential impacts of the proposed action and investigates
alternative actions, may also serve as a framework to meet other
environmental review requirements, such as the Endangered Species
Act, the National Historic Preservation Act, the Environmental Justice
Executive Order, and other Federal, State, Tribal, and local laws and
regulations.?

Who Oversees the NEPA Process?

There are three Federal agencies that have particular responsibilities
for NEPA. Primary responsibility is vested in the Council on
Environmental Quality (CEQ), established by Congress in NEPA.
Congress placed CEQ in the Executive Office of the President and
gave it many responsibilities, including the responsibility to ensure
that Federal agencies meet their obligations under the Act. CEQ
oversees implementation of NEPA, principally through issuance and .
interpretation of NEPA regulations that implement the procedural
requirements of NEPA. CEQ also reviews and approves Federal
agency NEPA procedures, approves of alternative arrangements

for compliance with NEPA in the case of emergencies, and helps

to resolve disputes between Federal agencies and with other
governmental entities and members of the public.

* CEQ NEPA Regualtinns, 40 C.FR. § 1502.25.
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In 1978, CEQ issued binding regulations directing agencies on

the fundamental requirements necessary to fulfill their NEPA
obligations.”” The CEQ regulations set forth minimum requirements
for agencies. The CEQ regulations also called for agencies to create
their own implementing procedures that supplement the minimum
requirements based on each ageney’s specific mandates, obligations,
and missions.!! These agency-specific NEPA procedures account for
the slight differences in agencies’ NEPA processes.

The Environmental Protection Agency's (EPA) Office of Federal
Activities reviews environmental impact statements (EIS) and some
environmental assessments (EA) issued by Federal agencies.?? It
provides its comments to the public by publishing summaries of them
in the Federal Reglster, a daily publication that provides notice of
Federal agency actions.® EPA’s reviews are intended to assist Federal
agencies in improving their NEPA analyses and decisions.!

Arother government entity involved in NEPA is the U.S, Institute

for Environmental Conflict Resolution, which was established by the
Environmental Policy and Conflict Resolution Act of 1998 to assist

in resolving conflict over environmental issues that involve Federal
agencies.'”> While part of the Federal Government (it is located within
the Morris K. Udall Foundation, a Federal agency located in Tucson,
Arizona), it provides an independent, neutral, place for Federal
agenctes to work with citizens as well as State, local, and Tribal
governments, private organizations, and businesses to reach commeon
ground. The Institute provides dispute resolution alternatives to
litigation and other adversarial approaches. The Institute is also
charged with assisting the Federal Govetnment in the implementation
of the substantive policies set forth in Section 101 of NEPA %

1* CEQ NEPA Regulations, 40 CF.R. parts 1500-1508, available at www.nepa.gov.

" CEQ NEPA Regualstions, 40 C.F.R. § 15073,

W Clean Alr Act, 42 US.C. § 7609,

P 5ee Appendb( B lnr i.nferm:mon on lhe Federal R:gln:r

 For addi 1pe. g pafindexhtm,

B Environmenlal folicy and Lqmllil:t Retaluhnn Act ol' 1998, 20 L15.C, 6§ 56015609,

1 For a discussion of the relationship belm:cn Sectlon 101 nl’NEPA and conflict resolution, inchuding
spenﬁ: case exaclzglﬁ,n and far hip sce the Matlonal

Advlsory C i }'ku\l Report bl to the U3, Institute
lor Enviranmental Conflict Resntution of the Morris K, Udall I"aumwmn (April 2005), available at
1y ergor by clicking on "R and “NEPA and ECR.".
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Navigating the NEPA Process

Each year, thousands of Environmental Assessments (EAs} and
hundreds of Environmental Impact Statements (EISs) are prepared by
Federal agencies. These docurnents provide citizens and communities
an opportunity to learn about and be involved in each of those
environmental impact assessments that are part of the Federal

_ agency decisionmaking process. It is important to understand that

commenting on a proposal is not a “vote” on whether the proposed
action should take place. Nonetheless, the information you provide
during the EA arid EIS process can influence the decisionmakers
and their final decisions because NEPA does require that federal
decisionmakers be informed of the environmental consequences of
their decisions.

This guide will help you better navigate through the NEFPA process
and better understand the roles of the various other actors, While
reading the guide, please refer to the following flowchart, “The NEPA
Process,” which details the steps of the NEPA process. For ease

of reference, each step of the process is designated with a number
which is highlighted in the text discussing that particular step.

While agencies may differ slightly in how they comply with NEPA,
understanding the basies will give you the information you need to
work effectively with any agency's process.
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The NEPA Process

1. Agency [dentifies a Need for Action

and Devalops a Proposal

1

2. Are Environmental Effects Likely

10 Be Sigrificant?

.

\YES‘

3. Proposed Action 5. Significant 8, Significant
is Described in y|  Enviranmental Environmental
Agency Categorical ND Effects Uncertain or Effects May or
Exclusion [CE} No Agenty CE Will Occur
l I
9. Natice of
6. Davelop ir]tamto prepare
Environmantal Environmantal Impact
YES YES Assessment Statement {EES) -
{EA] with Public 1
Invalvement to the v -
A " 10. Public Scaping
Extent Fracticable and Appropraita
. YES Public Involvement
4, Does the Proposal l
Have Extracrdinary J
Circumstances? Significant 11. Draft EIS
Enviranmental
Eifects? 12. Public Raviaw
and Commant and
NO Appropriate Public
Involvement
NO +
1. Finding of No -
Significant Impact 13. Final E1S
14, Public
Availability of FEIS
| Detision |
’ Implementation with Monitoring as Provided in the Decision [

'Séirriﬁmu! new circumstarices er information relevant la environmental concerns or
substantinl changes in 1he proposed activn that are relevant o cuvironmental copcerns may
., ] y

: ofa supp
Rivord of Brbion (CEQy NEBA Regu

tal I8 following either the draft or final EIS or the
futions, 40 C.F.R, § 1502.9(c}).
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‘The NEPA process begins when an agency develops a proposal to
address a need to take an action.

The need to take an action may be something the agency identifies
itself, or it may be a need to make a decision on a proposal brought to
it by someone outside of the agency, for example, an applicant for a
permit. Based on the need, the agency develops a proposal for action
(Number 1 in Figure 1). If it s the only Federal agency involved, that
agency will automatically be the “lead agency,” which means it has
the primary responsibility for compliance with NEPA.

Some large or complex proposals involve multiple Federal agencies
along with State, local, and Tribal agencies, If another Federal,
State, local, or Tribal agency has a major role in the proposed action
and also has NEPA responsibilities or responsibilities under a
similar NEPA-like law", that agency may be a “joint lead agency.”
A “joint lead agency” shares the lead agency’s responsibility for
management of the NEPA process, including public involvement
and the preparation of documents. Other Federal, State, Tribal, or
local government agencies may have a decision or special expertise
regarding a proposed action, but less of a role than the lead agency.
In that case, such a Federal, State, Tribal, or local government agency
may be a “cooperating agency.”

A “cooperating agency” is an agency that has jurisdiction by law or
special expertise with respect to any environmental impact involved
in a proposal (or a reasonable alternative). Thus, a “cooperating
agency” typically will have some responsibilities for the analysis
related to its jurisdiction or special expertise.

Once it has developed a proposed action, the agency will enter the
initial analytical approach {Nutmber 2 in Figure 1) to help it determine
whether the agency will pursue the path of a Categorical Exclusion
(CE), an Environmental Assessment (EA), or an Environmental Impact
Statemment (EIS).

" About a quarter of the states have such laws; for example, New York, Montana, Washington, and
Californiz all have such Jaws. Mew York City also has much a Jaw. A Jist with references is avallale at
swonepa.gor by clicking on "Stale Information™ o ditectly at Atp:liceq.eh.doe.goofnepafriates himl.
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Special Situations
< On rare occaslons, Congress may exempt an action from NEPA.

& If the agency needs to take an action that would typically require
preparatlon of an environmental impact statement in response to
an emetgency, and there 1s insufficient time to follow the regular
NEPA process, then the agency can proceed immediately to
mitigate harm o life, property, ot important resources, and work
with CEQ to develop alternative arrangements for compliance with
NEPA {40 C.F.R. §1506.11).

% The NEPA analyses and document may involve classified
information. If the entice action is classified, the agency will
still comply with the analytical requirements of NEPA, but the
information will not be released for public review. If only a
portion of the informatlon is classified, the agency will organize
the clagsified material so that the unclassified portions can be made
available for review (40 C.F.R. §1507.3(c)).

Implementing the NEPA Process

Categorical Exclusions (CEs) (Number 3 in Figure 1)

A CE is a category of actions that the agency has determined does not
individually or cumulatively have a significant effect on the quality of
the human enviconment.® Examples include Issuing administrative
personnel procedures, making minor facility renovations {such as
installing energy efficient lighting), and reconstruction of hiking

trails on public lands, Agencies develop a list of CEs specific to their
operations when they develop or revise their NEPA implementing
procedures in accordance with CEQ's NEPA regulations.

A CE is based on an agency's experience with a particular kind

of action and its environmental effects. The agency may have
studied the action in previous EAs, found no significant impact on
the environment based on the analyses, and validated the lack of
significant impaets after the implementation. If this is the type of
acton that will be repeated over tirme, the agency may decide to
amend their implementing regulations to include the action as a CE.
In these cases, the draft agency procedures are published in the Federal
Register, and a public comment period is required, Participation in
these comment periods is an important way to be involved in the
development of a particular CE.

™ CEQ NEPA Regulations, 40 CER. § 15084,

A Crrizen's Guibe To THe NEPA

If a proposed action is included in the description provided for a
listed CE established by the agency, the agency must check to make
sure that no extraordinary circumstances exist that may cause the
proposed action to have a significant effect in a particular situation,

"Extraordinary circumstances typically include such matters as effects

to endangered species, protected cultural sites, and wetlands {(Number
4 in Figure 1}, If there are no extraordinary circumstances indicating
that the effects of the action may be significant, then the agency can
proceed with the action.

If the proposed action is not included in the description provided

in the CE establised by the agency, or there are extraordinary
circumstances, the agency must prepare an EA or an EIS, or develop
a new proposal that may quality for application of a CE. When the
agency does not-know or is uncertain whether significant Impacts are
expected, the agency should prepare an EA to determine if there are
significant environmental effects,

Environmental Assessments (EA) {Number 5 in Figure 1)

The purpose of an EA is to determine the significance of the .
environmental effects and to look at alternative means to achieve the
agency’s objectives. The EA is intended to be a concise document that
(1) briefly provides sufficient evidence and analysis for determining
whether to prepare an EIS; (2) aids an agency’s compliance with
NEPA when no environmental impact statement is necessary; and (3)
facilitates preparation of an Environmental Impact Statement when
one is necessary.”

An EA should include brief discussions of:

4 the need for the proposal,

<+ alternative courses of action for any proposal which
involves unresolved conflicts conceming alternative
uses of available resources,

4 the environmental impacts of the proposed action and
alternatives, and

% alisting of agencies and persons consulted.?

W CEQ NEPA Regulations, 40 C.£.R. § 1568.9,
® CEQ NEPA Regulations, 40 .F.R. § 1508.9%).
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Because the EA serves to evaluate the significance of a proposal

for agency actions, it should focus on the context and intensity

of effects that may “significantly” affect the quality of the human
environment.* Often the EA will identify ways in which the agency
can revise the action to minimize environmental effects,

When preparing an EA, the agency has discretion as to the level of
public involvement (Number 6 in Figure 1). The CEQ regulations
state that the agency shall involve environmental agencies,
applicants, and the public, to the extent practicable, in preparing
EAs.® Sometimes agencies will choose to mirror the scoping and
public comment periods that are found in the EIS process. in other
situations, agendes make the EA and a draft FONSI available to
interested members of the public.

Some agencies, such as the Army, require that interested parties be
notified of the decision to prepare an EA, and the Army also makes
the EA publicly available. Some agencies keep a notification list of
parties interested in a particular kind of action or in all agency actions,
Other agencies simply prepare the EA. Not all agencies systematically
provide information about individual EAs, so it is important that you
read the specific implementing procedures of the proposing agency

or ask the local NEPA point of contact working on the project about
the process and let the appropriate agency representative know if

you are inferested in being notified of all NEPA documents or NEFA
processes related to a particular type of action,

The EA process concludes with either a Finding of Ne Significant
Impact (FONSI) (Number 7 in Figure 1) or a deterrnination to proceed
to preparation of an EIS. A FONSI is a document that presents the
reasons why the agency has concluded that there are no significant
environmental impacts projected to occur upon implementation of the
action.® The EA is either summarized in the FONSI or attached to it.

In two circumstances, the CEQ regulations require agencies to make
the proposed FONSI available for public review for 30 days. Those

 situakions are:

% if the type of proposed action hasn't been done before
by the particular agency, or

M CEQ NEPA Rugulations 40 CFR. § 1508.27.
¥ CEQ NEPA Regulations, 40 CER § 1501.4e)2).
G Pzinting Office El Ind L Actof 1993, H US.C, 55 4101-4104,
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% if the action is something that typically would require
an EI5 under the agency NEPA procedures.®

If this is the case, the FONSI is usually published in the Federal
Register,” and the notice of availability of the FONSI will include
information on how and where to provide your comments. If the
requirement for a 30 day review is not triggered the FONSI often will
not be published-in the Federal Register, It may be posted on the
agency’s website, published in local newspapers or made available in
some other manner. If you are interested in a particular action that is
the subject of an EA, you should find out from the agency how it will
make the FONSI available.

Envirommental Inpact Statements (EXS) (Number 8 in Figure 1)

A Federal agency must prepare an EIS if it is proposing a major
federal action significantly affecting the quality of the human
environment.* The regulatory requirements for an EIS are more
detailed than the requirements for an EA or a categorical exclusion
and are explained below,

Notice of Intent and Scoping (Numbers 9 and 10 in Figure 1)

The EIS process begins with publication of a Notice of Intent (NOI),
stating the agency’s intent to prepare an EIS for a particular proposal.
(Number 9 in Figure 1). The NOI is published in the Federal Register,
and provides some basic information on the proposed action in
preparation for the scoping process (Number-10'in Figure 1).7 The
NOI provides a brief description of the proposed action and possible
alternatives. [talso describes the agency’s proposed scoping process,
including any meetings and how the public can get involved. The
NOI will also contain an agency point of contact who can answer
questions about the proposed action and the NEPA process.

The scoping process is the best time to identify issues, determine
poiints of contact, establish project schedules, and provide
recommendations to the agency. The overall goal is to define the
scope of issues to be addressed in depth in the analyses that will be
included in the EIS, Specifically, the scoping process will:

M4 US.C.§ 4020

#5coping is a NEPA term of art that deseribes one major pblic invalvement aspect of the NEPA EIS
process (CEQ NEPA Regulatiors, 40 C.RR. § 1501.7).

*CEQ NEPA Regulations, 40 CE.R, § 1501.7. Mare information on scoping can be found in CEG's
guidance on scaping at e nepa.gov.

# Public hearings are run In 4 formal manner, with & recording or minutes taken of speakers’ commaents,
Public meetings may br held in a variety of formats, and may be much more informal than hearings.
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% ldentify people or organizations who are interested in
the proposed action;

% ldentify the significant issues to be analyzed in the EIS;

+ Identify and eliminate from detailed review those
issues that will not be significant or those that have
been adequately covered in prior environmental
review;

* Determine the roles and responsibilities of lead and
cooperating agencies;

4 ldentify any related EAs or EISs;
+ Identify gaps in data and informational needs;

# Set time limits for the process and page limits for the
EIS;

* Identify othier envirenmental review and consultation
requirements so they can be integrated with the EIS;
and '

# Indicate the relationship between the development of
the environmental analysis and the agency’s tentative
decisionmaking schedule.®

As part of the process, agéncies are required to identify and

invite the participation of interested persons. The agency should
choose whatever communications methods are best for effective
involvement of communities, whether local, regional, or national,

that are interested in the proposed action. Video conferencing, public
mectings, conference calls, formal hearings, or informal workshops are
among the legitimate ways to conduct scoping. It is in your interest
to become involved as soon as the EIS process begins and to use

the scoping opportunity to make thoughtful, rational presentations
on impacts and alternatives. Some of the most construchive and
beneficial interaction between the public and an agency occurs when
citizens identify or develop reasonable alternatives that the ageacy
can evaluate in the EIS.

* CEQ NEPA Regulations, 40 CE.R. § 1501.7. Mon: Information on scoping csn be found in CEQ's
guidance on scoping at tounvareprgov by licking on “CEQ Guidance.”
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Draft EIS (Number 11 in Figure 1)

The next major step in the EIS process that provides an opportunity
for your input is when the agencies submit a draft EIS for public
comment. The Environmental Protection Agency (EPA} publishes
a Notice of Availability in the Federal Register informing you and
other members of the public that the draft is available for comment

-{Number I2 in Figure 1). The EPA notices are alse available at hitplf

wnww.cpa.gov/compliance/nepafeisdata.iitmi. Based on the communication
plan established by the agency, websites, local papers, or other

means of public notice may also be used. The comment period is at
least 45 days long; however, it may be longer based on requirements
spelled out in the agency specific NEPA procedures or at the agency’s
discretion. During this time, the agency may conduct public meetings
or hearings as a way to solicit comments.” The agency will also
request comments from other Federal, State, Tribal, and local agencies
that may have jurisdiction or interest in the matter.

One key aspect of a dralt EIS is the statement of the underlying
purpose and need.™ Agencies draft a “Purpose and Need"” statement
to describe what they are trying to achieve by proposing an action.
The purpose and need statement explains to the reader why an
agency action is necessary, and serves as the basis for identifying the
reasonable alternatives that meet the purpose and need.

The identification and evaluation of alternative ways of meeting the
purpose and need of the proposed action is the heart of the NEPA
analysis. The lead agency or agencies must, “objectively evaluate all
reasonable alternatives, and for alternatives which were eliminated
from detailed study, briefly discuss the reasons for their having been
eliminated.”" Reasonable alternatives are those that substantially
meet the agency’s purpose and need. If the agency is considering an
application for a permit or other federal approval, the agency must still
consider all reasonable alternatives. Reasonable alternatives include
those that are practical or feasible from the technical and economic
standpeint and using common sense, rather than simply desirable
from the stzndpoint of the applicant. Agencies are obligated to
evaluate all reasonable alternatives or a range ofreasonable alternatives
in enough detail so that a reader can compare and contrast the
envirenmental effects of the various altermatives, '

= Publle hearings are run In 4 fosmal mannes, with a recording or minutes token of speakers’ comments.
Public meetings may be held in a varisty of formats, and may be much mare informal than hearings.

* CEQ NEPA Regulations, 40 C.F.R. § 1502.13.

* CEQ NEPA Regulations, 40 C.F.R. § 1502.14.
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Agencies must always describe and analyze a “no action alternative.”
The “no action” alternative is simply what would happen if the agency
did not act upon the proposal for agency action. For example, in

the case of an application to the U.S. Army Corps of Engineers for a
permit to place fill in a particular area, the “no action” alternative is

no permit. But in the case of a proposed new management plan for
the National Park Service’s management of a national park, the “no
action” alternative is the continuation of the current management plan.

If an agency has a preferred alternative when it publishes a draft
EIS, the draft must identify which alternative the agency prefers. All
agencies must identify a preferred aliernative in the final EIS, unless
another law prohibits it from doing s0.2

The agency must analyze the full range of direct, indirect, and
cumulative effects of the preferred alternative, if any, and of the
reasonable alternatives identified in the draft EIS. For purpases of
NEPA, “effects” and “impacts” mean the same thing. They include
ecological, aesthetic, historic, cultural, economie, sodal, or health
impacts, whether adverse or beneficial.® It is important to note
that human beings are part of the environment {indeed, that's why
Congress used the phrase “human environment” in NEPA), so when
an EIS is prepared and economic or soclal and natural or physical
environmental effects are interrelated, the EIS should discuss all of
these effects.

CEQ NEPA Regulation Section 15088
[40 C.F.R, § 1508.8.]

“Effects” include:

[2) Diirect effects, which are caused by the action and occur at the same Hme
and place.

(6} Indirect effects, which ate caused by the action and are later in time or
farther removed in distance, but are still reasonably foreseeable. Indipect
effects may Include growth inducing effects and other effects related to

. induced changes in the paitemn of land use, population density or growih
rate, and related effects on air and water and other natural systems, including
ecosystems.

Effects and impacts as used in these regulations are synonymous. Effects ineludes
ecological {such as the effects on natural resogrces and on the corponents,
structures, and functioning of affected ecosystems), aesthetic, historic, cultural,
economic, sacial, or health, whether direct, indirect, or cumulative. Effects may also.
indude those resulling from actions which may have both beneficial and detrimental
effects, even if on balance the agency believes that the effect wil} be beneficial

# CEQ NEPA Regulations, 40 C.F.R. § 150Z14(e).
- ¥ CEQ NEPA Regulations, 40 C.F.R. §§ 1508.7, 1508.5.
HCEQNEPA Regulations, 40 C.F.R. § 1508,14.
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In addition to the purpose and need, identification of reasonable
alternatives, and the environmental effects of the alternatives, the
draft EIS will contain a description of the environment that would be
affected by the various alternatives,

The EIS will also have a list of who prepared the document and their
qualifications, ™ a table of contents, and an index.* The agency may
choose to include technical information in appendices that are either
circulated with the draft or readily available for review.”

Final EIS (Number 13 in Figure 1)

When the public comment petiod is finished, the agency analyzes
comments, conducts further analysis as necessary, and prepares the
final EIS. In the final EIS, the agency must respond to the substantive
comments received from other government agencies and from you
and other members of the public® The response can be in the

form of changes in the final EIS, factual corrections, modifcations

to the analyses or the alternatives, new alternatives considered, or

an explanation of why a comment does not require the agency’s
response.” Often the agency will meet with other agencies that may
be affected by the proposed action in an effort to resolve an issue or
mitigate project effects. A copy or a summary of your substantive
comments and the response to them will be included in the final EIS.®

When it is ready, the agency will publish the final EIS and EPA will

publish a Notice of Availability in the Federal Register. The Notice of

Availability marks the start of a waiting period {Number 14 in Figure
1). A minimum of 30 days must pass before the agency can make a
dedision on their proposed action unless the agency couples the 30
days with a formal internal appeals process.** This provides time for
the agency decisionmaker to consider the purpose and need, weigh

-the alternatives, balance their objectives, and make a decision.

There is an additional (but rarely used) procedure worth noting: pre-
decision referrals to CEQ.** This referral process takes place when

3.CEQ NEPA Regulaticns, 40 C.F.R. § 1502.17,

¥ CEQ NEPA Regulatians, 40 C.F.R. § 150210,

¥ CEQ NEPA Regulations, 40 CRR. § 1502.18.

W CEQ MEPA Regulations, 40 C.ER. & 15034

* CEQ NEPA Regulations, 40 CER. § 1503.4(a).

# CEQ NEPA Regulations, 40 C.F.R. § 1503.4(b}.

* CEQ NEPA Regulations, 40 C.F.R § 1506.10. 1f the end of the 30 day wait period is Juss than 50 days
aflter the notice of aviilazility of the Dralt E1S, was published in the Federal Register, then the decision
must awai the explration of the 5% days.

© CEQ NEPA Regulatians, 40 CR.R. part 1594,
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EPA or ancther Federal agency determines that proceeding with

the proposed action is environmentally unacceptable. If an agency
reaches that conclusion, the agency can refer the issue to CEQ within
25 days after the Notice of Availability for the final EIS i3 issued. CEQ
then works to resolve the issue with the agencies concerned. CEQ
might also refer the agencies to the U.S. Institute for Environmental
Cenflict Resolution ko try to address the matter before formal
elevation.® There is no provision for citizens to formally refer an
action to CEQ; however, CEQ typically provides an opportunity for
public involvement in a referral. ‘

Record of Decision (ROD) {Numnber 15 in Figure 1)
The ROD is the final step for agencies in the EIS process. The ROD is

_ adocument that states what the decision is; identifies the alternatives

considered, including the environmentally preferred alternative;

and discusses mitigation plans, induding any enforcement and
monitoring commitments. In the ROD, the agency discusses all the
factors, including any considerations of national policy, that were
contemplated when it reached its decision on whether to, and if so -
how to, procead with the proposed action. The ROD will also discuss
if all practical means to avoid or minimize environmental harm

have been adopted, and if not, why they were not.* The ROD is a
publicly available document. Sometimes RODs are published in the
Federal Register or on the agency’s website, but if you are interested
in receiving the ROD you should agk the agency’s point of contact for
the EIS how to obtain a copy of the ROD.

BThe US. Institule ceports disputes it Is invelved with to CEQ and requests concurrence from CE(J to

engage in those disputes Involving two of more federal agencies,
" CEQ NEPA Regulations, 40 C.F.I § 15052,
* CEQ MEPA Regulations, 40 C.FR. § 1505.2(¢}.
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Environmental Management Systems (EMS)

Executive Order (EQ 13423) and a subsequent memorandum issued
from the Office of Management and Budget and CEQ direct all
agencies to adopt an Bnvironmental Management System (EMS).
“An EMS is a systematic approach to identifying and managing
an organization’s environmental abligations and issues that can
complement many aspects of the NEPA review process.” (Boling,
E.A.2005. Environmental Management Systems and NEPA: A
Framework for Productive Harmony. The Environmental Law

. Reporter. 35 ELR 10022. Environmental Law Institute}). EMS5s are
typically used by erganizations and agendes to set up the procedures
that will help them comply with the specific requirements of
environmental laws and regulations, such as air and water
permits. EMSs can be particularly useful in NEPA in the context
of post-decision monitoring and mitigation. Using the procedures
pravided by an EMS, agencies can belter ensure they are proper
implementation of mitigation measures and provide a mechanism _
for monitoring the actual effects of the mitigation. (CEQ, Aligning
National Environmental Policy Act Processes with Environmental
Management Systems — A Guide for NEPA, and EMS Practitioners
(April 2007) available at wuaw.repe.gov by clicking on “Aligning
NEPA Processes with Environmental Mangement Systems.”

Supplemental EIS {Asterisk in Figu_re 1}

Sometimes a Federal agency is obligated to prepare a supplement

to an existing EIS. An agency must prepare a supplement to

either a draft or final EIS if it makes substantial changes in the
proposed action that are relevant to environmental concerns, or

if there are significant new circumstances or information relevant

to environmental concerns and bearing on the proposed action or
its impacts, An agency may also prepare a supplemental EIS if it
determines that doing so will further the purposes of NEPA.% A
supplemental EIS is prepared in the same way as a draft or final
EIS, except that scoping is not required. If a supplement is prepared
following a draft EIS, the final EIS will address both the draft EIS and
supplemental EIS.

“ CEQ NEPA Regulstions, 40 C.F,R. § 1502.9(c),
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EPA’s Review

EPA plays a critical role in other agencies” NEPA processes, EPA is
required to review and provide comments on the adequacy of the
analysis and the impact to the environment.” EPA uses a rating
system that summarizes its recommendations to the lead agency {see
Appendix C). If EPA determines that the action is environmentally
unsatisfactory, it is required by law to refer the matter to CEQ.

" The Office of Federal Activitles in EPA is the official recipient of

all EISs prepared by Federal agencies, and publishes the notices

of availability in the Federal Register for all draft, final, and
supplemental EISs, The publication of these notices start the official
clock for public review and comment periods and wait periods.®
In.addition to the Federal Register, the notices and summaries of the
EPA comments are available at hitp:/fwrow.epa.gov/compliance/nepal
cisdata Jitml. ’ )

When and How to Get Involved

It Depends on the Agency

To determine the spedific steps In the process where public
invotvement will be the most effective, it is very important to review
the agency’s NEPA implementing procedures. As previously
mentioned, NEPA processes differ among agencies. For example, the
Federal Highway Administration provides a 30 day comment period
{with or without a public meeting) on all EAs that they develop
before a FONSI is issued while some other agencies have no required
comment periods for EAs.*

In addition, new legislation can change the way NEPA is
implemented in agencies. For example, after the passage of the “Safe,
Accountable, Flexible, Efficient Transportation Equity Act”, which

is transportation legislation that Congress passed in August 2005,

the Department of Transportation updated its NEPA processes to
implement the new transportation legislation, The Federal Highway
Administration and Federal Transit Administration have kept
websites up to date and are tracking the evolving guidance at
hitp:fhwoww.environment fiva.dot.govfstrminglindex.asp by clicking on
“SAFETEA-LU." ‘

 Clean Alr Att, 42 U5, § 7609,
* CEQ NEPA Regulations, 10CFR.§ 1506.30.
® Federal Highway Administration NEPA Regulations, 23 C.F.R. § 771.119 (2005).
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Safe, Accountable, Flexible, Efficient
Transportation Equity Act:
A Legacy for Users
(SAFETEA-LU), Public Law 109-59

Congress included some modifications to the regular NEPA
process for proposed actions that require preparation of BESs

in SAFETEA-LU. For example, SAFETEA-LU requires the lead
agency to previde an opportunity as early as practicable during the
envirenmental review process far the publie to weigh in on both
defining the purpose and need for a proposal and determining

the range of alternatives to be considered. Congress provided for
a process whereby some states could assume responsibilities for
all environmental compliance, including NEPA. Congress also
established a 180 day statute of limitations for lawsuits challenging
agency approvals of projects. '

If you are involved or anticipate becoming involved in the NEPA
process for a proposed highway or federal mass transit proposal,
you should become familiar with the specific requirements of
SAFETEA-LU for the NEPA process. Cne good way to do this is
check information en the Federal Highway Administration's website
at waw frvndot.gevfsafetenlis, By clicking on “Cross Reference” you
will find both the requirements of the law and FHWA regulations
and implementing guidance.

You should also be aware that in the context of highway planning,
much work is done at a pre-NEPA stage through statewide,
municipal, and rural planning processes. These processes often

set the stage for the NEPA process and you should be aware of
your opportunities to get involved at that earlier stage. You can
learn more about these processes by going to the Federal Highway
Administration’s website listed above, or by obtaining a copy of

" A Citizen’s Guide to Transportation Decisionmaking”, available

at wuww.frwn.dot.govfplanninglcitizenfindex him or by wiiting to the
Bederal Highway Administration at 1200 New Jersey Avenue, S.E.,
HEPP-20, Washington, D.C. 20590, Attention: Transportation
Planning Capacity Building Team; or calling 202 366-0106. Another
publication that may be of assistance is “The Metropalitan
Transporfation Planning Process: Key Issues. A Briefing Notebook
for Transportation Decisionmakers, Officials, and Staff.” That
publication is being updated to reflect the changes in the SAFETEA-
LU law, and should be available through the same website and
addresses above,
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Be Informed of Actions

Sometimes ¢itizens are generally interested in actions taking place in
a particular area (for example, in your community or in an ecosystem
or a facility that affects you). If this is the ¢ase, you ¢an inform the
appropriate agency or agencies that you would like to be notified

of any propesed action or any environmental impact analysis that
might be prepared in that area. In addition, many agencies now have
websites where they post notices for actions they are proposing.

Active Involvement

Being active in the NEPA process requires you to dedicate your
resources to the effort. Environmental impact analyses can be
technical and lengthy. Active involvement in the NEPA process
requires a commitment of time and a willingness to share information
with the dedsionmaking agency and other citizens. You may
participate as an individual, get involved by working with other
interested individuals or organizations, or by working through your
local, Tribal, or State government. For example, if an agency is taking
an action for which your local, State or Tribal government has special
expertise or approval authority, the appropriate State, local or Tribal
agency can become a "cooperating agency” with the Federal agency.®
‘This formal status does not increase their role in decisionmaking, but
it does allow the governments to use their knowledge and authorities
to help shape the federal decisionmaking.

Another way to participate is to check with local experts such as
biologists or economists at a university to assist with your review of
the NEPA analyses and documents. You can also form study groups
to review environmental impact analyses and enlist experts to review
your comments on the documents. There are many examples, such as
the one in the following box, of situations where citizen groups have
worked with agencies to develop an alternative to a proposal where
the agency adopted that alternative.

¥ CEQ NEPA Regulations, 40 C.F:R. §§ 15016, 1508.5.
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Forest Service Herbicide Use in the Pacific Northwest

In many cases, conperation isn’t the first experience that communities
and agencies share with one another. In the case of aerial herbicide
spraying by the Forest Service in the 1980's across Washington 2nd
Oregan, litigation gave way to collaboration that yielded a better
decision for all parties,

At issue was the use of 2,4-D, a herbicide comprising half of the well
known Agent Orange, which was being sprayed on large tracts of
clear-cut ferest ini an effort to suppress competition with the replanted
conifers from all other plants, including native trees and grasses. In
1984, ag a result of a citizen lawsuit, a federal judge ordered the Forest
Service [o stop herbicide use until the agency addressed the preblems
associated with its use. The Forest Service decided to draft 2 new EIS
for vegetation management and thereby opened the door for public
invoivement in their decision.

A coalition of tree planters, scientists, rural residents, and herbicide
reform activists volunteered to work with the Forest Service to
develop an alternative that didn’t rely on herbicides for vegetation
management. The group identified several simple alteratives such
as planting two-year old trees rather than planting seedlings, because
the trees are better able to deal with encroachment. Likewise, letting
native red alders grow will actually benefit new conifer growth
because the alders fix nitragan in the soils. Much to the coalition's
surprise the forest supervisor selected most of the “least-herbicide”
approaches for implementation. '

Through NEPA, citizens were able to educate and assist the decision-
makers in developing their alternatives. Central to their approach
was bringing to the table alternatives that met their goals of reducing
herbicide use and the goals of the decision-maker to offectively
manage vegetation,

Information taken from “Standing Up for This World” by Mary
(¥Brien in September/ Qctober 2004 issue of Orion, pages 56-64.

Your involvement in the NEPA process does not have to be confined
to commenting on the analysis. If the agency adopts monitoring and
mitigation in the ROD, upon request, it must make available to the
public the results of relevant monitoting.3 It must also, upon request,

1 CEQ NEPA Regulations, 40 C.F.R. §1505.3(d).
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inform cooperating or commenting agencies on progress in carrying
out mitigation measures which they have proposed and which were
adopted by the agency making the decision.” Community groups can
also be involved in monitoring.®

In summary, there are several opportunities to get involved in the
NEPA process;

o

when the agency prepares its NEPA procedures,
% prior to and during preparation of a NEPA analysis,

% when a NEPA document is published for public review
and comment, and

r-3

when monitoring the implementation of the proposed
action and the effectiveness of any associated
mitigation.

Other Processes that Require Public Involvement

When a proposed action is part of a permitting process there may also
be opportunities te comment provided in the statute or regulations for
that permitting pracess in addition to the NEPA public involvement
opportunities discussed above. For example, public involvement

is required by most Federal agency land use planning regulations.
While this guide does not explore all of those additional possibilities
for comment, the NEPA team working on a particular proposal will
be familiar with the various comment periods and will be able to
inform you of those opportunities. Note that the permitting and
NEPA processes should be integrated or run concurrently in order to
have an effective and efficient decisionmaking process.

% CEQ NEPA Regulations, 40 C.F.R, §1505.3(c).

HGew I group. ience.asp for di of work undertaken by the Scinee
Advisory Ci i £ the Malpal Bordetlands Group in south Arizona and sauth New
Mexico.
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Public Comment Periods

Agencies are required to make efforts to provide meaningful public
involvement in their NEPA processes.® Citizens involved in the process
should ensure that they know how agencies wilt inform the pubtic that
an action is proposed and the NEPA process is beginning {via Federal
Register, newspapers, direct maillng, ete.); that certain documents are
available; and that preliminaey determinations have been made on

the possible environmental effects of the proposal (e.g., what level of
analysis the agency will initiaily undertake).

Agencies solicit different levels of involvement when they prepate
an EA versus ar EIS. In prepacing an EIS, agencies are likely to
have public meetings and are required to have a 45 day comment
period after the draft EIS is made avajlable. In the case of an agency

Hotw to Comment -

Comments may be the most important contribution from citizens,
Accordingly, comments should be clear, concise, and relevant to the
analysis of the proposed action. Take the time to organize thoughts
and edit the document submitted.® As a general rule, the tone of
the comments should be polite and respectful, Those reviewing
comments are public servants tasked with a job, and they deserve

the same respect and professional treatment that you and other
ditizens expect in return. Comments that are solution oriented and
provide specific examples will be more effective than those that

simply oppose the proposed project. Comments that contribute to

developing alternatives that address the purpose and need for the
action are zlso effective. They are particularly helpful early in the
NEPA process and should be made, if at all possible, during scoping,

preparing an EA, the CEQ regulations require the agency to involve the to ensure that reasonable alternatives can be aralyzed and considered
publie to the extent practicable, but each agency has its own guidelines early in the process.
about how o involve the public for EAs. In any case, citizens are

entitled to receive “environmental documents”, such as EAs, involved 3
In the NEPA process.® - In drafting comments, try to focus on the purpose and need of the

proposed action, the proposed alternatives, the assessment of the
environmental impacts of those alternatives, and the proposed
mitigation. It also helps to be aware of what other types of issues the
decisionmaker is considering in relationship to the proposed action.

In terms of a specific agency, required public comment periods
associated with an EA or an EIS can be found in its NEPA implementing
procedures. In some cases, the draft EIS that an agency prepares may be '
extremely Jong. In such cases, an agency may grant, requests to extend
the comment perod to ensure enough time for the public and other

+ F o, » ) 3
agencles to teview and comment. Commenting is not a form of “voting” on an alternative. The number

of negative comments an agency receives does not prevent an action
from moving forward. Numerous comments that repeat the same
basic message of support or opposition will typically be respended to
collectively. In addition, general comments that state an action will
have “significant environmental effects” will not help an agency make
a better decision unless the relevant causes and environmental effects
are explained.

Citizens who want to ralse issues with the agency should do so a1 the
earliest possible stage in the process. Agencies are much mare likely

to evaluate a new alternative or address a concern if it is raised in a
timely manner. And the Supreme Court has held in two NEPA cases
that If a person or organization expects courts to address an issue, such
as evalualing a particular aliernative, the issue must have been raised

to the agency at a point in the administrative process when it can be
meaningfully considered unless the issue involves a flaw in the agency’s ) . . N N
analysis that is so obvious that there is no need for a commentatot to Finally, remember that decisionmakers also receive other information
point it out specifically. and data such as operational and technical information related to

: implementing an action that they will have to consider when making
a final decision.

* Theze are meny reference books for how to research jssuen, review documents, and write comments,
e in particutsr is "The Art of Commenting” by Ellzabeth Mullin from !hc Environmental Law |r\!llrub=
(Mseilin, Elizabath D, 2000. ¢ The Art of C: ing: How to Infl Ei 1 D

with Elfective Comments, Euvamnmtntal Law Institute, Washington, DCI Another useful rdenm.-e for

#CEQ NEPA Regulations, 40 C.RR. §5 1501.4(8), 1506.6(b). . Uhose tnwolved (n pm}mn Is r‘ilw A ol’;:mc Highway
¥CEQ NEPA Regulations, 40 C.E.R. 8§ 15065, 150910, +nd Transpettation Ofﬁcml’a(AASHl‘Oi T st 05- Utﬂizms“ visory

Comumittess for NEPA Studics, December, 2006; avaifable at lxﬂﬁ.'mwrvnmnrmnwmzmnwg or
avallable through AASHTO s Center for Environmental Excellence by calling (202} 624-3635.
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What If Involvement Isn't Going Well?

For the purposes of this discussion, “not going well” means that

you or your organization believes that the lead agency isn‘t giving
the public sufficient opportunity to get invelved or isn't using that
involvement effectively. Perhaps you think that the agency should
hold a public meeting, and it refuses to da so. Or you or your
community or group has developed an alternative that you think
meets the purpose and need of the proposed action and reflects the
policies set forth in NEPA, but the agency says it wor't analyze it in
the NEPA document. Maybe you want an extension of the comment
period because the document is very lengthy, and you simply need
more time to review it. Or maybe you feel that communications
between your organization and the lead agency have, for some reason,
not been constructive,

The most appropriate steps to take if you find yourself in these kinds
of situations always depend, of course, on the particular pecple,
timing and proposal at hand. Nonetheless, here are some possible
factors and courses of action to consider,

Don't Wait Too Long

First, don't wait too long to raise your concerns; raise them as socon

as practicable, If you just sit back and hope that things will get
“better” or that your comments will have greater effect later, you may
hear that "you should have raised this seoner.” At times, waiting

can be detrimental to you as well as to the rest of the public and the
agency invelved. For example, if you feel strongly that a parficular
alternative should be addressed and do not raise it during the scoping

* process, then it will not get the benefit of comparative analysis with

the other alternatives. In addition, it could result in a more expensive
and lengthy process (costing taxpayers, including yourself, more)

if your delayed suggestion results in the agency deciding to issue

a supplemental EIS analyzing that alternative. Or if you, or your
organization, later go to court to argue that a certain alternative
should have been analyzed in the NEPA document, the judge may
find that the court won't consider that information because you
should have raised your concern earlier during the NEPA process,

Contact the AgenCy

Your first line of recourse should be with the individual that the
agency has identified as being in charge of this particular process,
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See if you can sit down with him or her to discuss your concernfs).
You may be pleasantly surprised at the response.

Qiher Assistance

If, for some reason, you believe that the process zhead may be
particularly contentious or challenging, given a past history of
community conflict or deeply divided interests, consider raising with
the lead agency the possibility of designing a collaborative process
with outside assistance.

One source of such assistance is the U.S. Institute for Environmental
Conflict Resolution. Located in Tucson, Arizona, as part of the Morris
K. Udall Foundation, the Institute is a Federal entity that offers neutral
environmental conflict resolution design, fadilitation, education,
training, and mediation. Anyone, whether in or out of government,
can calf the Institute and ask to speak to a professional staff person

to discuss the potential for the Institute’s involvement in a proposed
federal action. You might want to look at its website at www.ecr.gov
or contact the Institute to get a better sense of who they are and what
they do.” There may also be an environmental conflict resolution office
in your state that can provide assistance, and there ar¢ also many other
individuals and organizations in the private sector that provide various
types of conflict resclution services. The U.S. Institute also maintains

a publicly accessible roster of environmental mediators and facilitators
{available at wunw.ecr.gow by dicking on “Resources™),

NEPA's Requirements

Perhaps your concern involves understanding a legal requirement,
There are, of course, many ways to obtain the advice of lawyers
knowledgeable about the NEPA process: the lead agency,

private attorneys, and public interest attorneys. Build your own
understanding by reading information on the NEPA net website

at kttp:/fwww. NEPA.gov. You may also call the General Counsel's
office or the Associate Director for NEPA Oversight at the Council
on Environmental Quality for assistance in interpreting NEPA's legal
requirements or for advice and assistance if you have tried to work
with the lead agency but feel those efforts have been unsuccessful (see
Appendix D for contact information).

¥ The Institute can be contacted via malling address: US. Institute for Environmental Conflict Resolution,
130 . Soott Ave, Turson, AZ B5701; phone: (520 901-8501; or elsctromic mail: uslececr.gov, You might
2lsa be intezested in reviawing Lhe April 2005 report of the National Environmental Condlict Recolution
Advisery Committee that discunses the linkages between NEPA's pollcies and coviranmental conllct
resolution and {s avallable aL it fptfirto.cor. gov by clicking on "Resources™ aid “NEPA and ECR",
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Remedies Available

Finally, of course, there are both administrative and judicial
remedies available. A few Federal agencies, such as the Bureau of
Lard Management and the Forest Service, have an administrative
appeals process. Each process is specific to that agency. If an appeal
is available, you may find it beneficial to invoke it to try to resolve
your concerns with the agency’s decisions without the need for

a legal challenge. Moreover, a stahute or agency regulation may
tequire you to exhaust such an appeal procedure before seeking
judicial review. Citizens who believe that a Federal agency’s
actions violate NEPA may seek judicial review {after any required
administrative appeals) in Federat court under the Administration
Procedures Act. If you are represented by a lawyer, you should
consult with him or her about appropriate options and about
communicating with the Federal agencies.

Final Thoughts

This guide was developed to explain the National Environmental
Policy Act (NEPA), how it is implemented, and how people outside
the Federal government — individual citizens, private sector
applicants, members of organized groups, or representatives of
Tribal, State, or Jocal government agencies — can better participate
in the assessment of environmental impacts conducted by Federal
agencies, To learn more about CEQ and NEPA, visit our web sites at
inttp:ffwww.whitehouse, govleen and hitp:ffwww.nepa.gov or contact the
CEQ Assodiate Director for NEPA Oversight at (202) 395-5750. Your
thoughts and comments on improving this Guide for future editions
are always welcome and can be addressed to:

. CEQ NEPA Citizens Guide
722 Jackson Place, NW
Washington, DC 20503
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Appendix A

NEPAnet and How to Use It

NEPAnet
httpffwrww NEPA gov

NEPAnet is the Council on Environmental Quality’s NEPA website
which is supported by the Department of Energy. It contains a wealth
of information related to NEPA as it has developed over the years

in agencies and through the courts. Guidance as well as studies and
reports from CEQ can be accessed from the site; and information on
NEPA, training can atso be found.

Under the “National Environmental Policy Act (NEPA)" section ther
are several useful links including: :
+# The NEPA Statute
“ Executive Orders
% CEQ Regulations for Implémenting NEPA

% Individual Federal Agency Procedures for
Implementing NEPA*

% CEQ Guidance; topics include;

— Environmental Conflict Resolution
— Emergency Actions

— Cumulative Effects Analysis

— Cooperating Agencies

* The agency implementing procedures can be accessed here and arc
mentioned throughout the Citizen's Guide as an important part of the
pracess,
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— Purpose and Need

— Forest Health Projects
-~ Environmental Justice
-~ Transboundary Impacts
— Pollution Prevention
- Scoping

— Forty Most Asked Questions Concerning CEQ's
NEPA Regulations

— Wetlands

— Prime Agricultural Land

— Wild and Scenic Rivers
<+ Federal Agency NEPA Web Sites
% Federal NEPA Contacts
% State Information

< Tribal Information

The other sections provide information about;
CEQ NEPA Studies
CEQ NEPA Reports

L4
< Environmental Impact Statements
[
&

&

Environmental Impact Analysis

Environmental Impact Assessment Professional
Organizations

*+ International Environmental Ir-npact Assessments
+ NEPA Litigation

NEPA Case law

NEPA Training Information

e

<«
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Appendix B

The Federal Register and How to Use It

Iittplfwww.gpoaccess.gov/frfindex.itml

The Federal Register is the official daily publication for rules,
proposed rules, and notices of Federal agencies and organizations,
as well as executive orders and other presidential documents. It is
updated daily by 6 2.m. and is published Monday through Friday,
except Federal helidays.

This is where you'll find notices from Federal agencies regarding
their NEPA actions. Information on the availability of documents,
schedule of meetings, and notices of intent to prepare EISs are also
published in the Federal Register. In addition, EPA publishes a
list of EISs that they have received from agencies each week, and a
summary of ratings on EISs that they have reviewed.

The easiest way to pull up notices is to have as much information
as possible. Key words such as the name of the agency, location of
the action, date or date ranges of the publication are all helpful in
the search.

Having Your Voice Heard

33



Appendix C

EPA’s EIS Rating System

EPA’s Environmental Impact Statement Rating System Criteria
htip:ffwww.epagovicompliancelnepafcommentsiratings.hitml

. This website includes information about EISs that have been filed
with EPA, ElSs that are available for public comment, and information
about EPA’s review and reting of individual EISs.

EPA has developed a set of criteria for rating daft ElSs. The rating
system provides a basis upon which EPA makes recommendations to
the lead agency for improving the draft EIS,

*» Rating the Environmental Impact of the Action

% Rating the Adequacy of the Draft Environmental
Impact Statement (EIS}

Rating The Environmental Impact of The Action

% LO (Lack of Objections): The review has not identitied
any potential environmental impacts requiring
substantive changes to the preferred alternative.

. The review may have disclosed opportunities for
application of mitigation measuzes that could be
accomplished with no more than minor changes to the
proposed action.

o

EC (Environmental Concerns); The review has
identified environmental impacts that should be
avoided in order to fully protect the environment.
Corrective measures may require changes to the
prefetred alternative or application of mitigation
measures that ¢an reduce the environmental impact.

Having Your Voice Heard
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% EOQ (Environmental Objections): The review has
identified significant environmental impacts that
should be avoided in order to adequately protect
the environment, Corrective measures may require
substantial changes to the preferred alternative
or consideration of some other project alternative
(including the no action alternative or a new
alternative). The basis for environmental Objections can
include situations:

1. Where an actian might violate ot be inconsistent with
achievement or maintenance of a national envirenmental
standard;

2. Where the Federal agency violates its own substantive
environmental requirements that relate to EPA’s areas of
jurisdiction or expertise;

3. Where there is a vialation of an EPA policy declaration;

4. Where there are no applicable standards or where
applicable standards will not be violated but there is
potential for significant environmental degradation ]
that could be corrected by project modification or other
feasiole zlternatives; or ’

5. Where proceeding with the proposed action would seta
precedent for future actions that collectively could result
in significant envitonmental impacts.

# EU (Environmentaily Unsatisfactory): The review has
identified adverse environmental impacts that are of
sufficient magnitude that EPA believes the proposed
action must not proceed as proposed. The basis for an
environmentally unsatisfactory determination consists
of identification of environmentally objectionable
impacts as defined above and one or more of-the
following conditions:

1. The potential violation of or inconsistency with
a national environmental standard is substantive
and / or will occur on a long-term basis;

2. There are no applicable standards but the severity,
duration, or geographical scope of the impacts
associated with the proposed action warrant spedial
attention; or

36
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Rating The Adequaby of The Draft Environmental

[4

3. The potential environmental impacts resulting from
the proposed action are of national importance
because of the threat to national environmental
resources or to environmental policies.

Impact Statement (EIS)

S

L4

1 (Adequate): The draft EIS adequately sets forth the
environmental impact(s) of the preferred alternative
and those of the alternatives reasonably available to the
project or action. No further analysis or data collection
is necessary, but the reviewer may suggest the addition
of clarifying language or information,

2 (Insufficient Information); The draft EI$ does

not contain sufficient information to fully assess
environmental impacts that should be avoided in order
to fully protect the environment, or the reviewer has
identified new reasonably available alternatives that
are within the spectrum of altemnatives analyzed in

the draft EIS, which could reduce the enviconmental
impacts of the proposal. The identified additional
information, data, analyses, or discussion should be
included in the final EIS,

3 {Inadequate): The draft EIS does not adequately
assess the potentially significant environmental impacts
of the proposal, or the reviewer has identified new,
1easonably available, alternatives that are outside

of the spectrum of alternatives analyzed in the draft
EIS, which should be analyzed in order to reduce the
potentially significant environmental impacts. The
identified additional information, data, analyses, or
discussions are of such a magnitude that they should
have full public review at a draft stage. This rating
indicates EPA’s belief that the draft EIS does not

meet the purposes of NEPA and/or the Section 309
review, and thus should be formally revised and made
available for public comment in a supplemental or
revised draft EIS.
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Appendix D

Agency NEPA Contacts

Ittpiffwww . NEPA.gov
httpiffceq.eh.doe.govinepalcontacts.cfin

The list of Federal NEPA Contacts is maintained on NEPAnet (kttp:ff
wiwt. NEPA.gop) under the heading “National Environmental Policy
Act (NEPA)" and is periodically updated.

The complete list is available via the link entitled “Federal NEPA,

Contacts” or available directly at http:ffceq.ch.doe.govinepajcontacts.chn.

If you do not have computer access, call CEQ at (202) 395-5750 for
assistance,

The CEQ NEPA Contacts are:

Council on Environmentat Quality
722 fackson Place, NW
Washington, DC 20503

Phone: 202-395-5750

Fax: 202-456-6546

Mr. Horst Greczmiel, Associate Director for NEPA Oversight
Ms. Dinah Bear, General Counsel
- Mr. Edward (Ted) Boling, Deputy General Counsel
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Appendix E

Some Useful Definitions from the
Council on Environmental Quality
NEPA Implementing Regulations

Excerpts from 4¢ CFR part 1508 )
http:ffceq.eh.doe.gov/nepafregsiceqitoc_ceqhtm

Section 1508.4 Categorical exclusion,

“Categorical exclusion” means a category of actions which do not
individually or cumulatively have a significant effect on the human
environment and which have been found to have no such effect

in procedures adopted by a Federal agency in implementation of
these regulations (Sec. 1507.3) and for which, therefore, neither an
environmental assessment nor an environmental impact statement

is required, An agency may decide in its procedures or otherwise, .
to prepare environmental assessments for the reasons stated in Sec.
1508.9 even though it is not required to do so. Any procedures under
this section shall provide for extraordinary circumstances in which a
normally excluded action may have a significant environmental effect,

Section 1508.5 Cooperating agency.

“Cooperating agency” means any Federal agency other than a lead
agency which has jurisdiction by law or special expertise with respect
to any eavironmental impact involved in a proposal (or a reasonable

. alternative} for legislation or other major Federal action significantly
affecting the quality of the human enyvironment, The selection and
responsibilities of & cooperating agency are described in Sec, 1501.6.
A State or local agency of similar qualifications or, when the effects
are on a reservation;, an Indian Tribe, may by agreement with the lead
agency become a cooperating agency.

Section 1508.7 Cumulative impact,

“Cumulative impact” is the impact on the environment which results
from the incremental impact of the action when added to other past,
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present, and reasonably foreseeable future actions regardless of what
agency {Federal or non-federal) or person undertakes such other
actions. Cumulative impacts can result from individually minor but
collectively significant actions taking place over a period of time.

Section 1508.8 Effects.
“Effects” include:

(a) Direct effects, which are caused by the action and
oceur at the same time and place.

{b) Indirect effects, which are caused by the action and
are later in time or farther removed in distance, but are
still reasonably foreseeable. Indjrect effects may include
growth inducing effects and other effects related to
induced changes in the pattern of land use, population
density or growth rate, and related effects on air and
water and other nahural systems, including ecosystems.

Effects and impacts as used in these regulations are synonymous.
Effects includes ecological (such as the effects on natural resources
and on the components, structures, and functioning of affected
ecosystems), aesthetic, historic, cultural, economic, social, or health,
whether direct, indirect, or cumulative. Effects may also include
those resulting from actions which may have both beneficial and
detrimental effects, 2ven if on balance the agency believes that the
effect will be beneficial.

Section 1508.9 Environmental assessment.

“Environmental assessment”:

(a) Means a concise public document for which a
Federal agency is responsible that serves to:

1. Briefly provide sufficient evidence and analysis for
determining whether to prepare an environmentat
impact statement or a finding of no significant
impact.

2. Aid an agency's compliance with the Act when no
environmental impact statement is necessary.

3. Facilitate preparation of a statement when one is
necessary.
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(b} Shall include brief discussions of the need for the
proposal, of alternatives as réquired by section 102(2}
(E). of the environmental impacts of the proposed
action and alternatives, and a listing of agencies and
persens consulted.

Section 1508.11 Eavironmental impact statement,

“Envirenmental impact statement” means a detailed written statement
as required by section 102(2)(C) of the Act.

Section 150812 Federal ageney.

“Federal agency” means all agencies of the Federal Governznent, It
does not mean the Corgress, the Judiciary, or the President, including
the performance of staff functions for the President in his Executiva
Office. It also includes for purposes of these regulations States and
units of general local government and Indian Tribes assuming NEPA
responsibilities under section 104(h} of the Housing and Community
Development Act of 1974,

Section 1508.13 Finding of no significant impact,

“Finding of no significant impact” means a document by a Federal
agency briefly presenting the reasons why an action, not otherwise .
excluded (Sec. 1508.4), will rot have a significant effect ot the human
environment and for which an envirenmental impact statement
therefore will not be prepared, It shall include the environmental
assessment or a summary of it and shall note any other environmental
documents related to it (Sec. 1501.7(a)(5)). If the assessment is
included, the finding need not repeat any of the discussion in the
assessment but may incorporate it by reference.

Section 1508.14 Human environment.

“Human environment” shall be interpreted comprehensively to
include the natural and physical environment and the relationship
of people with that environment. {See the definition of “effects” (Sec.
1508.8).) This means that economic or social effects are not intended
by themselves to require preparation of an environmental impact
statement. When an envizonmental impact statement is prepared and
economic or sodal and natural or physical environmental effects are
interrelated, then the environmental impact statement will discuss all
of these effects on the human environment.
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Section 1508.16 Lead agency.

“Lead agency” means the agency or agencies preparing or having
taken primary responsibility for preparing the environmental impact
statement,

Section 1508.18 Major federal action.

“Major federal action” includes actions with effects that may be major
and which aze potentially subject to federal contral and responsibility,
Major reinforces but does not have a meaning independent of
significantly (Sec. 1508.27). Actions include the circumstance where
the responsible officials fail to act and that failure to act is reviewable
by courts or administrative tribunals under the Administrative
Procedure Act or other applicable law as agency action,

{a) Actions include new and continuing activities,
including projects and programs entirely or partly
financed, assisted, conducted, regulated, or approved
by Federal agencies; new or revised agency rules,
regulations, plans, policies, or procedures; and
legislative proposals {Secs, 1506.8, 1508.17). Actions
do not include funding assistance solely in the form of
general revenue sharing funds, distributed under the
State and Local Fiscal Assistance Act of 1972, 31 US.C.
1221 et seq., with no Federal agency control over the
subsequent use of such funds. Actions do not include
bringing judicial or administrative civil or criminal
enforcement actions.

(b} Federal actions tend to fall within one of the
following categories:

1. Adoption of official policy, such as tules,
regulations, and interpretations adopted pursuant
to the Administrative Procedure Act, 5 US,C.

351 et seq.; treaties and international conventions
or agreements; formal documents establishing
an agency’s policies which will result in or
substantially aiter agency programs.

2. Adoption of formal plans, such as official
documents prepared or approved by Federal
agencies which guide or prescribe alternative uses
of federal resources, upon which future agency
actions will be based. ' i
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3. Adoption of programs, such as a group of
concerted actions to implement a specific policy or
plar; systematic and connected agency decisions
allocating agency resources to implement a specific
statutory program or executive directive.

4. Approval of specific projects, such as construction
or management activities located in a defined
geographic area. Projects include actions approved
by permit or other regulatory decision as well as
federal and federally assisted activities,

Section 1508.20 Mitigation,
“Mitigation” includes:

(a) Avoiding the impact altogether by not taking a
certain action or parts of an action,

(b) Minimiziﬁg impacts by limiting the degree or
magnitude of the action and its imnplementation.

() Rectifying the impact by repairing, rehabilitating, or
restoring the affected environment.

(d} Reducing or eliminating the impact over time by
preservation and maintenarice operations during the
life of the action.

{e) Compensating for the impact by replacing or
providing substitute resources or environments.

Section 1508.22 Notice of intent,

“Notice of intent” means a notice that an envirenmental impact
staterent will be prepared and considered. The notice shall briefly:

(a) Describe the proposed action and possible
alternatives,

(b) Describe the agency’s proposed scoping process
including whether, when, and where any scoping
meeting will be held.

(<} State the name and address of a person within the
agency who can answer questions about the proposed
action and the environmental impact statement,
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Section 1508.23 Proposal.

“Propasal” exisis at that stage in the development of an action when
an agency subject to the Act has a goal and is actively preparing to
make a decision on one or more alternative means of accomplishing
that goal and the effects can be meaningfully evaluated. Preparation
of an environmental impact statement on a proposal should be timed
(Sec. 1502.5) 5o that the final statement may be completed in time

for the statement to be included in any recommendation or report

on the proposal. A proposal may exist in fact as-well 2s by agency
declaration that one exists.

Section 1508.25 Scope.

"Scope” consists of the range of actions, alternatives, and impacts
to be considered in an environmental impact statement. The scope

of an individual statement may depend on its relatfonships to other

statements (Secs.1502.20 and 1508.28), To determine the scope of
environmental impact statements, agencies shall consider 3 types of
actions, 3 types of alternatives, and 3 types of impacts. They include:

{a) Actions {other than unconnected single actions)
which may be:

(1) Connected actions, which means that they are
closely related and therefore should be discussed in
the same impact statement. Actions are connected if
they:

(i} Automatically trigger other actions which may
require environmental impact statements.

{ii} Canrot or will not proceed unless other actions
are taken previously or simultaneously.

(iif) Are interdependent parts of a larger action and
depend on the larger action for their justification.

{2) Cumulative actions, which when viewed with other
proposed actions have cumulatively significant
impacts and should therefore be discussed in the
same impact statement.

(3)Similar actions, which when viewed with other
reasanably foreseeable or proposed agency actions,
have similarities that provide a basis for evaluating
their environmental consequencies together, such
as common timing ot geography. An agency may

/
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wish to analyze these actions in the same impact
statement. It should do so when the best way to
-assess adequately the combined impacts of similar
actions or reasonable alternatives to such actions is
to treat them In a single impact statement.

(b) Alternatives, which include:
{1) No action alternative.
(2) Other reasonable courses of actions.

(3) Mitigation measures (not in the proposed
action).

{c) Impacts, which may be: (1) Direct; (2) indirect; (3')
cumulative.

Section 1508.27 Significantly.

"Significantly” as used in NEPA requires considerations of both
context and intensity:

(a) Context. This means that the significance of an
action must be analyzed in several contexts such as
sodlety as a whole (human, national), the affected
region, the affected interests, and the locality.
Significance varies with the setting of the proposed
action. For instance, in the case of a site-specific action,
significance would usually depend upon the effects

in the locale rather than in the world as a whole. Both
short- and long-term effects are relevant.

(b) Intensity. This refers to the severity of impact.
Responsible officials must bear in mind that more than
one agency may make decisions about partial aspects of
a major action. The following should be considered in
evaluating intensity:

(1) Impacts that may be both beneficiat and adverse.
A significant effect may exist even if the Federal
agency believes that on balance the effect will be
beneficial.

(2} The degree to which the proposed action affects
public health or safety.

(3) Unique characteristics of the geographic area such
as proximity to historic or cultural resources, park
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lands, prime farmlands, wetiands, wild and scenic
rivers, or ecologically critical areas.

" (4) The degree to which the effects on the quality of
the human environment are likely to be highly
controversial.

{5) The degree to which the possible effects on the
human environment are highly uncertain or
involve unique or unknown risks,

{6) The degree to which the action may establish a
precedent for future actions with significant effects
or represents a decision in principle about a future
consideration,

(7) Whether the action is related to other actions
with individually insignificant but cumulatively
significant impacts. Significance exists if it is
reasonable to anticipate a cumulatively significant
impact on the environment. Significance cannot
be avoided by terming an action temporary or by
breaking it down into small component parts.

(8} The degree to which the action may adversely
affect districts, sites, highways, structures, or
objects listed in or eligible for listing in the
National Register of Historic Places or may cause
loss or destruction of significant sdentific, cultural,
or historical resources. :

(9) The degree to which the action may adversely
affect an endangered or threatened species or its
. habitat that has been determined to be critical
under the Endangered Species Act of 1973.

(10) Whether the action threatens a viclation of Federal,
State, or local law or requirements imposed for the
protection of the environment.

Section 1508,28 Tiering,

“Tiering” refers to the coverage of general matters in broader
environmental impact statements (such as national program or policy
statements) with subsequent narrower staternents or environmental
analyses (such as regional or basinwide program statements or
ultimately site-specific statements) incorporating by reference the
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general discussions and concenrratir{g solely on the issues specific to
the statement subsequently prepared. Tiering is appropriate when the
sequence of statements or analyses is:

{a) From a program, plan, or policy environmental
impact statement to a program, plan, or policy
statement or analysis of lesser scope or to a site-specific
statement or analysis.

(b} From an environmental impact statement on a
specific action at an early stage (such as need and site
selection} to a supplement (which is preferred) or a
subsequent statement or analysis at a later stage (such
as environmental mitigation). Tiering in such cases is
appropriate when it helps the lead agency to focus on
the issues which are ripe for decision and exclude from
consideration issues already decided or not yet ripe.
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Employment

Selected Publications
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Contact the Division

The Environment and Natural Resources Division of the Department of Justice handles environmental and natural resources
litigation on behalf of the United States. The work of the Division arises under approximately 150 federal civil and criminal statutes,
including the Clean Air Act, Clean Water Act, CERCLA (Superfund), Safe Drinking Water Act, Endangered Species Act, Marine
Mammal Protection Act, National Environmental Policy Act, Surface Mining Control and Reclamation Act, and Tucker Act.

The Division’s mission is to enforee the Nation’s environmental laws to ensure clean air, water and land for all Americans; prosecute
criminal cases under federat pollution and wildlife laws; defend environmental and natural resources laws and federal agency

programs and actions; litigate cases under statutes providing for the management of public lands and natural and cultural Tesources;
litigate cases to protect the rights of Indians under treaties, acts of Congress, and Executive Orders, and defend the United States in

daims brought by Indians; prosecute eminent domain proceedings to acquire land on behalf of the United States for authorized

public purposes; conduct the Division's appellate litigation in federal cirenit courts of appeals and state appellate tribunals, and assist

the Office of the Soliciter General with appeals to the United States Supreme Court; and advise the Attorney General, Congress, the™ .
Office of Management and Budget, and the White House on matters of environmental and natural resources law. T
ENRD Field Locations .

Last Updated: November 2010
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R Resources
Strategic Plans A-Z Index FOIA
CONTACT No FEAR Act USA.gov
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Environment & Natural
Resources Division

Ahout the Division
"What We Do

Our Partners

Meet the AAG

Press Room

Proposed Consent Decrees

m.m.u.Ecv_Em:m
Selected Publications
ENRDFOIA

Contact the Division

ENVIRONMENTAL CHALLENGES T0 FEDERAL PROGRAMS AND ACTIVITIES

‘The Division's cases frequently involve allegations that a federal program or action violates Constitutionat provisions or
environmental statutes. Examples include regulatory takings cases, in which the plaintiff claims he or she has been deprived of
property without just compensation by a federal program or activity, or suits alleging that a federal agency has failed to comply with
the National Environmental Policy Act (NEPA) by, for instance, failing to issue an environmental impact statement.

Both takings and NEPA cases can affect vital federal programs such as the Nation's defense capabilities (including military
preparedness exereises, weapons programs, and military research), the NASA space program, recombinant DNA research, and
beneficial recreational opportunities such as the rails-to-trails program. These cases also invelve challenges to regulations
promulgated to implement the Nation's anti-pollution statutes, such as the Clean Air Act and the Clean Water Act, or activities at
federal facilities that are claimed to violate such statutes.

The Division's main clients in this area include the Department of Defense and the United States Environmental Protection Agency.
Sharing responsibility for handling these cases are the:

Natural Resources Section
Environmental Defense Section

Last Updated: October 2010
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CONTACT No FEAR Act Usa.gov
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Business Oppartunities Justice Naws. Legal Paolicies & ™~
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Environment & Natural NEPA AND OTHER OVERARGCHING STATUTES
Resources Division
About the Division
“What We Do
Organization
I_mﬁoaq e
Our Partners
Meet the AAG
Press Room
wgcm.mmm Consent Decrees

Employment

Selected Publications

ENRDFOIA  Ofall the statutes which NRS addresses, the National Environmental Policy Act (NEPA} gives rise to the greatest variety of litigation.
e e - NEPA, enacted in 1970, requires every federal agency to examine the environmental impacts of propesed major federal actions and to
Contact the Division consider reasonable alternatives and cumulative impacts, sharing its analysis with the public for comment, before deciding on action.

Because the substantive statute pursuant to which the agency is undertaking the action may provide broad discretionary protection
to agency decision making, NEPA's “procedural” requirements are often the principal, and in some cases the cnly available tool for
dissatisfied citizens to challenge agency action in the courts.

NRS's NEPA litigation clients include virtually all federal agencies, and an astonishing variety of programs and projects. NRS has
litigated NEPA cases concerning such diverse topies such as:

federal funding of highway projects,

Army, Navy and Air Force training exercises,

management decisions in National Parks and National Forests,
Space Shuttle launches,

nuclear weapons disposal,

Antarctic research,

IRS regulations,

whale hunting, and

the transshipment of radioactive waste through the Panama Canal.

LR S BN BN B BN BN B )

NRS litigation has chatted the development of NEPA case law over the past four decades. Its lawyers are recognized experts in the
field, and are sought after for teaching and lecturing inside and outside the Government.

NRS also handles litigation arising from other statutes that impose pre-decisional consultative and analytical requirements on
federal agencies, including the National Historic Preservation Act, the Coastal Zone Management Act, the Archaeological Resources
Protection Act, and Section 4{f) of the Department of Transportation Act.

Last Updated: September 2010
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Calendar Year 2008 Filed EISs
Total — 543

Department of Agriculture

Agriculture Research Service

(=] f o)

Animal & Plant Health Inspection Service

Farm Service Agency

Forest Service

Naturat Resource Conservation Service

- Rural Utilities Service

- _\l
MN|Oj=IN]=|N
n

=~}

Subtotal

Department of Commerce

National Qceanic & Atmospheric Admin.

36

Economic Development Administration

Subtotal

36

Department of Defense

o

Defense Base Closure & Realignment
Commission

Q

Defense Logistics Agency

U.S. Air Force

U.S. Army

~iMN]O

U.S. Army Corps of Engineers

U.S. Marine Corp

U.S. Navy

Subtotal

Department of Energy

Bonneville Power Administration

Federal Energy Regulatory Commission

National Nuclear Security Administration

Western Area Power Administration

Subtotal

Department of Health & Human
Services

Food & Drug Administration

National Institute of Health

—

Subtotal

Department of Homeland Security

Customs and Border Protection

Federal Emergency Management Agency

U.S. Coast Guard

Subtotal
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Department of Veteran Affairs

<

Subtotal

o

._zawumzamzﬂ Agency

Advisory Council on Historic Preservation

Agency for International Development

Delaware River Basin Commission

Environmental Protection Agency

Federai Communication Commission

" Federal Mine Safety & Health Review

Commission

ojloj=aioic|ajo

General Services Administration

N

National Aeronautics & Space
Administration

National Capital Planning Commission

—

National Science Foundation

—

National Transportation Safety Board

o

Nuclear Regulatory Commission

-
E-S

Susquehanna River Basin Commission

Tennessee Valley Authority

The Presidio Trust

U.S. Postal Service

Ni=|NMNO

Subtotal

Total

543
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m_nmamsau. na-action

alt:: oxn__._nm&B_._m?,

other.

3ed (o u_.m_umB

2006 NEPA Case Dispositions

Gov't Agency

Jidgment for: mn*n_.aw_.; R
Adveriédisposition:
TRO

Preliminary Injunction
Permanent Injunction
Remand

Dismissal w/ settlement

Dismissal wio settlement
Case pending; NEPA ..

wwu_« for zm_u_n Emuom#.o:n
mo<.» >um.._o<

i GeToral  prevan -

Plaintiffs
Piiblic'Interest groupg™-- -
_za?_acm:o__ﬁmz.mwmon

Buisiriess group!
|Propéty:ownei

[indian tibes’
Miiltiple’ plaintiffs:
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EA/FONSI Adequacy

Romeed 1o prepare.

adequate ] .16
mcomplete;.:essentlal |nfo 5
inadequate:in/direct éffedts 3.
madequatecumulatwe effects' s 1
other~ - o f 5
ElSAdequacy :
degiia 217
4.
AR 4
|nadequate cum'ulatlve effects CL2
alternatives’ no, ac’non. . D
alt:, excludedlrange S5
other : . L2
_SEIS - ! -
adequate e L 3,
0' :
B

Plaintiffs .
Publlc Interest groups. 210
IndivideualiCitizen assoc. -56.
State government .13
Logal government E]
Business groups . 15
Property ownerslre3|dents 10
Multlple plamtlffs 50
Other - : 1
Totdl ™ " 374"
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EA/FONSI Adequacy
adequate 23 Plaintiffs
incomplete, -essential info 3 : Public Interest groups .- 222
inadeguate in/direct effects ] -7 i Individual/Citizen assoc. 58
inadequate cumtilative ‘effects 3 State government 9
other j [ 2 Local government 13
Business groups 16

EiS Adequacy Propery owners/residents 10
adequate - - . - - 29 i Indian tribes 18
incomplete, assential |nfo 17 ' Multiple plaintiffs B 9
inadequate indirect effects g ‘ 8- Total e 355
inadequate ‘cumulative: effects 4 .
alternatives:rio: actlon | 0
alt. excludedlrange SR 6
other % 0

SEIS . |

adeguats .~ o 3
need to
effects.ir ]
need:to’pr ‘
chinge Aile 3
no need+o: prepa?e L 3



s;uaplseu/smume Aedold

L sdnoub’ssauIsSng

luel_eu,m_aaaﬁleom

- Justuulsnob aE)g

‘DOSSE. USZPIZ/IENPIAIPU]

o ol
21 N1 et R i L

sdnolb Jsal8)u] 2jgng

spRUEld

,papeeN 1ON- SI38

¥

7l . spapasN - 8138
9z “,2jenbapy JoN - G139
62 4Olenbapy - §13
for4 «2jenbapy 1oN - y3
i - 9jenbepy - v3
14 stenbepy joN - 30
6 - 9jenbapy - 30
0 padinbsi sf - ygaN
¥ paunbal 1N - YdIN
L -pajieaaid ( -|euolpIpsuny:
£l peteasud 4 -‘|BUbuo;p_sy‘np

Rousby 1,A09 -

suonisodsiq YdaN 10} siseg

56l Yd3N. ‘bulpuad.ased
pe JUSWIBINIAS OfM ESSILUSIG
£l JUSLIBINSS /M [essiwsIq
14 pueway
ol toloun|ul JUBUBWLISd

8 uoljouniu; Arguilag
} Odl
ozL ‘SUOIISOUSIP, 3SIOAPY
¥g JuBpuUs}ep Jo} juswibpnp
Aauaby 3 A0D)

suonisodsig ased VdzIN 9002

N[ e

95103 AV

anH

vdd

304

0878 -,

~OYAVIN -

T -

AT

VN\H& 100

M.U.IV

SN

TOOINVIG -

. SdN-

95dng -

T SMA -

IN"IEI - 10d

OUN

e

q'cwgmw—ho‘oog\—-:_i{r-'-'N\-—-&:cDOOr-oo'x—oc:oooﬁ

N—|m|q|o|ajo |~ |oloR|aw|g|of~|—]|m]|o|o]o|n|olo|ola]ale|o

o EE ]



Indian tribes. 2
29 Multiple plaintiffs © 10
13 Total . | 108
6
5
0
4
1
2 .
[+]
-
7




