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1、 前言
1、 WTO各談判議題近來已陸續採用小組會議／複邊會議之方式舉行，包括農業、NAMA、服務業、漁業補貼、貿易規則、發展議題、貿易便捷化、貿易與環境、爭端解決、智財權之生物多樣性、地理標示等。貿易規則談判主席Mr. Dennis Francis於本年7月上任後，考量不同集團之代表性，爰於本年10月邀請部分會員參與漁業補貼複邊諮商會議，續於11月初貿易規則談判會議，依據會員在個別議題之立場強度，邀請部份成員參與貿易規則談判之複邊會議，期能深入探討各重要議題之癥結。

2、 WTO貿易規則談判小組於本（99）年11月1日至5日召開規則談判會議，討論反傾銷及一般補貼議題，會議形式包括全體會員大會及複邊諮商，我應邀出席會議包括：

（1） 11月1日全體會員大會：討論印度第TN/RL/GEN/164號提案及中國第TN/RL/GEN/169號提案（平衡稅調查時使用之可得事實）以及印度第TN/RL/GEN/166號提案（對開發中國家使用出口信貸之平衡稅調查標準）

（2） 11月3日下午至11月4日下午之複邊諮商會議：討論主席版反傾銷草案之「歸零」、「傾銷與損害之因果關係」、「實質阻礙產業建立」、「微量傾銷差額」以及對主席版草案之相關建議修正文字等議題。

（3） 11月5日：全體大會，報告本週複邊會議諮商情形。

貳、行程
	日期
	時間
	會議

	10月30-31日
	
	搭機抵達瑞士日內瓦

	11月1日

(週一)
	10:00-18:00
	規則談判全體會員大會 – 本週會議安排及補貼議題新提案討論

	11月2日

(週二)
	09:00-18:00
	內部討論(團務)會議

	11月3日

(週三)
	15:00-18:00
	反傾銷議題複邊會議 – Bracketed & Un-addressed Issues

	11月4日

(週四)
	10:00-18:00 
	反傾銷議題複邊會議 – Un-bracketed Issues

	11月5日

(週五)
	10:00-13:00
	規則談判全體會員大會 – 主席及會員報告本週諮商情形

	11月6-7日
	
	搭機返台


二、我方出席會議人員：我常駐WTO代表團陳秘書商務秘書滿盈、本部國際貿易局、本部經貿談判代表辦公室陳商務秘書高煌。

三、團務會議：我常駐WTO代表團由陳秘書滿盈及高法律顧問培桓共同參與團務會議，主要討論我布局小組工作分組會議決議之各項議題立場，研擬該等議題立場可加強論理之說明暨相關發言資料。

參、貿易規則談判全體會員大會
1、 主席首先介紹本週議程安排，以複邊及一般會議方式討論反傾銷及補貼暨平衡措施（SCM）議題。原則上仍以3 Pillars（包括擱置、未擱置、未討論等三類型議題）方式討論，並以複邊小型會議為主軸，以增加談判動能。但強調複邊會議之結果不能取代大會之決議，此外，複邊之談判討論情形將定期向本小組大會報告，以增加透明度。主席續說明，本日全體會員大會將討論印度第TN/RL/GEN/164號提案及中國第TN/RL/GEN/169號提案（平衡稅調查時使用之可得事實）以及印度第TN/RL/GEN/166號提案（對開發中國家使用出口信貸之利息標準）。相關討論另分述如後：

2、 印度對「平衡稅調查時使用之可得事實」提案（第TN/RL/GEN/164號）：大部分會員支持對於SCM可得事實應有所規範，但強調反傾銷協定與SCM文字調和應注意兩協定的本質差異，不宜直接轉植(transposition)，故對印度提案內容部分細節提出質疑或要求進一步釐清。主要討論情形如次：
（1） 中國大陸：支持印度提案，並表示願意就釐清本項議題與印度進行合作。

（2） 澳洲：原則支持SCM應有可得事實之規範，AD與SCM在可得事實規範之調和應注意兩協定本質上之差異，不應完全轉植(transposition)，而應適度進行技術性調整，以切合SCM之需要。澳洲強調限制調查機關在受調查會員不合作的情況下才參考次級資料來源(secondary resources)，將過度限制調查機關權限，另在受調查利害關係會員充分合作之情況下，調查機關仍有可能需要參酌次級資料來源。另出口商不合作時，亦應可參考次級資料來源。日本、加拿大、紐西蘭、南非等會員亦表達類似看法。

（3） 美國：美國認為可得事實規範意在鼓勵受調查會員及出口商提供資訊，在平衡稅(CVD)調查中資料掌握於受調查會員及出口商手中，故渠等本應有提供資料之義務，倘渠等確實配合，則調查機關根本無需參考可得事實。如要減少可得事實之使用，關鍵在於利害關係人之充分合作，不在於修訂法規。另由於CVD調查無需處理大量交易資料，使用電腦程式或資料之媒體等方面應不致產生問題，故無需為此修訂規範。

（4） 歐盟：歐盟表示過去曾有相關提案，AD及CVD之最大差異在於CVD調查案中，政府亦為利害關係人。烏拉圭回合時未能在SCM協定訂定可得事實相關規範，係因當時談判時間有限，未及進行AD及CVD之轉植。

（5） 我國：我國原則支持印度提案，認為SCM協定有必要就此方面訂定規範，並須與AD協定談判結果進行調和。

（6） 其他會員另請印度釐清之事項尚包括：提案附註2「inadequate co-operation」、「will only resort to」、「secondary sources」之意涵。

（7） 印度回應：今日會員意見顯示多數同意SCM協定納入可得事實規範有其必要，該提案用意在於拋磚引玉，作為未來討論改善SCM協定此方面規範之基礎。印度另說明其提案原委，依據過去經驗中央與地方政府常有不同補貼計畫，中央政府未必能完全掌握地方政府補貼計畫細節，相關補助計畫未必為所有出口商均受益，常因此而遭他國調查機關自行採用可得事實，做出不利之調查結論。印度認為其提案已充分平衡提供資料之權利與義務。

四、中國對「平衡稅調查時使用之可得實證」提案（第TN/RL/GEN/169號）：
（1） 澳洲：澳洲首先說明，了解中國大陸所面臨之困境，不同層級政府回應調查機關之要求，協同填覆資料確實有困難。原則上支持SCM協定就可得事實參照AD協定訂定相關規定，但強調須考慮SCM與AD協定本質上之差異進行調整。此外，澳洲關切中國提案第5段可能造成減少利害關係人提供資料之誘因，且過度偏頗受調查之利害關係人，影響調查機關進行調查之權利。

（2） 加拿大：發言回應澳洲之說法，並進一步說明，第5段內容將造成削弱第12.7條有關調查機關使用可得事實裁量權之效果。埃及、紐西蘭、阿根廷等國亦表達類似看法。

（3） 日本：原則上支持SCM應增加此方面之規範，在過去反傾銷之友就本議題（在AD協定上）有多項提案，值得會員參考，並強調SCM與AD協定之差異在於政府之角色亦屬利害關係人。另表示，支持修正條文中加入interested members等文字有助於釐清SCM此方面之規範。但關於第5段文字，支持澳洲等會員之看法，認為文字內容需再釐清。至於次級資料來源之範圍，願意續與印度合作討論。

（4） 印度：原則上支持中國大陸提案，但就第5段內容，有待釐清。

（5） 歐盟：第5段過於模糊，造成的問題比解決問題更多，例如利害關係人回覆調查之合理能力（the reasonable ability of the interested Member or the interested party to supply a response）、資料之架構、第7段政府公告資料須納入考量等，並關切第6段可能拖長調查時間，影響調查期限。

（6） 美國：美國對第5段表達與澳洲及加拿大等國同樣之關切。另就第7段，中國大陸增加or reasonably available to them, such as information published by the authorities，希望中國大陸能釐清該等政府公告資料之內容。

（7） 南非：中國大陸第1段至3段之should改為shall可能造成調查機關之困難，應維持原文字，另對第5段內容提出與其他會員同樣之質疑。關於提供利害關係人補件之機會，可能影響調查的期程。另就政府如何選擇次級資料來源，會員應再深入討論。

（8） 中國大陸：首先回應提案之目的在於調查實務應顧及正當程序之保護與誠信原則等，不反對調查機關使用可得事實，但反對調查機關濫用可得事實。希望藉由本提案改善SCM現行條文不足之處，以防止濫用。至於第5段，關於提供資料能力之可行性，中國並未自創文字，此係參照ADA附件2第2段文字。此外，中國大陸另強調現行SCM條文係鼓勵利害關係人合作提供資料，但實務上有些會員卻反向而行，故意不採行利害關係人提供之資料，刻意加重利害關係人之負擔。此種實務作法反而導致利害關係人提供資料之意願低落。中國大陸最後強調該提案係為平衡調查機關進行調查之權力與利害關係人提供資料之義務。

五、印度「開發中國家使用出口信貸之利息標準」提案（第TN/RL/GEN/166號文件）

（1） 澳洲：認為該提案內容過於限制性(prescriptive)，似有量身訂做之嫌。印度提案不應將14(b)款及(k)款規定混為一談，易造成誤解。14(b)係為衡量政府提供融資利率是否造成補貼之授予，應用範圍較廣；14(k)係為衡量政府提供融資利率是否造成出口補貼之標準。兩者觀念上完全不同。至於印度建議採用OECD之商業參考利率CIRR(Commercial Interest Reference Rate) 標準
，因無法反映貸款風險及成本問題，顯缺乏商業上之考量，且造成利率標準偏低，影響會員對補貼之認定。至於採用2年期政府公債之利息做為標準，因有部分會員之公債並非定期售出，對此類會員將造成實務上的困難。韓國、加拿大、日本及土耳其等國均表達同樣之看法。其中，韓國、美國與日本另強調引用CIRR之利率做為判斷標準並不切實際，因該利率係為大額且信用評等最優之貸款人而設，他類之貸款人無法取得同等的授信條件，須再加上個別之風險加價。

（2） 中國：支持印度提案，強調開發中國家縱使在金融風暴後也無法取得較低出口貸款利率，此提案有助提供開發中國家之特殊及差別待遇。

（3） 我國：呼應澳洲之看法，請印度說明其提案建議之標準在何種程度反應實際之商業考量(commercial consideration)，並請印度說明，由於各個會員之財政情況不同，同一標準如何適用於所有會員。

（4） 巴西：原則支持印提案，認為該議題確實反映開發中國家的高利率市場問題。巴西也提過類似提案，願意與印度就此方面進行合作。

（5） 歐盟：強調印度提案建議之利率標準太低，應回歸市場價格，以判斷是否造成補貼。

（6） 印度回應說明：因14(b)並未就出口信貸是否構成補貼訂定判斷標準。因為14(k)係討論出口補貼問題，故套用14(k)之觀念做為14(b)有關出口信貸是否造成授予補貼利益之認定標準。認為14(k)係採用貸款成本之觀念來訂定利率標準，對於開發中會員採用此標準以符合開發中國家對S&D之需求。

肆、貿易規則談判之複邊會議（一）

11月3日下午至4日上午舉行複邊會議，討論主席版草案第236號文件之「歸零」、「傾銷與損害之因果關係」、「實質阻礙產業建立」及「微量傾銷差額」等擱置議題。會議討論情形摘要如次：
一、歸零議題：

　　因會員國對歸零議題歧異過大，主席第二版草案將該議題納入擱置議題，會議主要討論情形摘陳如後：

（一）反對使用歸零：

1. 日本：首先發言表示第TN/RL/W/215文件已有20個會員聯合主張，應於反傾銷協定中明訂所有反傾銷初始調查至後續的複查階段，皆應全面禁止歸零之使用，並重申FANs會員國對禁止歸零之立場維持不變。巴西、墨西哥、我國、挪威、韓國、中國大陸、印度、南非及泰國等會員相繼發言支持日本之主張。其他會員之主要論述包括：

2. 巴西：全面禁止使用歸零已獲多數會員支持。針對性傾銷（targeted dumping）暨反傾銷（AD）協定2.4.2條條文第2句文字需要進一步釐清。

3. 我國：附議日本，並補充說明採行歸零計算影響最大的是原屬傾銷差額微量的出口商有可能因調查機關採歸零計算而越過門檻，而被課稅，歸零計算實際上稀釋傾銷差額微量條款之效力。

4. 挪威：所有的情況包括refund均應顧及合理程序due process、透明化transparency 及可預測性predictability等原則，應該讓進出口商有知的權利。第2.4.2條條文只是在說明計算方式，針對性傾銷之加權正常價格對逐筆出口價格（W-T）計算方式不應被解為允許歸零的適用。

5. 南非：附議挪威之論點，並強調杜哈回合談判對發展之重要。如果針對性傾銷可以用歸零，則可能全部傾銷案皆使用針對性傾銷之計算方式。

6. 中國大陸：支持全面禁止歸零，但是推算出口沖銷Offset議題（正常價格不當被扣除間接銷售費用）尚未釐清，質疑反傾銷議題是否已經到了談歸零議題的階段了。可使用W-T不代表就可使用歸零。

7. 日本：第二次發言表示，針對部分會員之討論，提出下列回應觀點：

（1） 法規不足性：美國的作法之優點在於傾銷率精確性，但確定課稅所需時間過程較長，目前亦尚無具體實務上如何做之建言。強調上訴機構（AB）也是從出口商的角度看傾銷稅，並非只是處理進口商之徵稅問題。

（2） 可行性：不認同埃及等會員認為議題之複雜性。僅有少數會員及個案使用W-T。法規修訂、釐清應朝單純簡化易懂方向修訂，不應讓法規更複雜。

（2） 同意可使用歸零：

1. 美國：美國剛期中選舉結束，對該議題目前仍無new solution。惟美方認為無論從貿易的角度或法規的角度看歸零，因傾銷稅係對進口商課徵，故制度上，歸零議題之諮商將涉及徵稅作法（duty collection）一致性之挑戰，惟各會員應有不同的救濟（remedy）作法。例如美國有Refund制度，試問各會員是否也有此制度？美國雖無較低稅制(less duty)法規，但其他會員是否有less duty法規？美國另舉例加拿大採用normal value之制度，其課稅思惟亦等同歸零之使用。最後美方表示，美國國會曾採後稅制度，惟此方式造成退稅時間過長，但強調並非因有預先課稅制度而採使用歸零之計算方式。今日討論情形將回報首府。

2. 埃及：強調該議題有困難性、複雜性，惟在實務上確實有使用歸零的情形，故有必要釐清＆改善，強調埃及以前曾提出2.4.2條文待釐清的提案。另舉例埃及只有在3、4月生產草莓案例，說明採用針對性傾銷W-T及歸零的計算方式之需要。並呼應美方認為normal value 制度採用低於最低價格之間差價之稅額係類似歸零的作法。

（三）例外情形（針對性傾銷targeted dumping）可使用歸零：

1. 土耳其：認為傾銷稅率三種計算方式，若在例外情形、特殊個案（針對性傾銷）應允許「加權正常價格對逐筆出口價格（W-T）」方式使用歸零計算傾銷稅率，方能顯現計算結果之差異。且在初始調查或落日複查之針對性傾銷均應允許使用歸零，否則第2.4.2之針對性傾銷條文不具意義。此外，土國附議第二次發言支持歐盟觀點，歸零議題之諮商應視全體會員之利益，上訴機構（ＡＢ）之傾銷爭端案例愈來愈多，歸零議題有必要釐清。再者，ＡＢ已有判例不應納入諮商範圍【意指加權正常價格對加權正常價格（W-W）以及逐筆出口價格對逐筆出口價格（T-T）均禁止使用歸零案）。最後另建議歸零議題未來之討論，可考慮再區分歸零子議題之方式進行，如第9.3之退稅制度、offset、針對性傾銷等。

2. 歐盟：重申歸零議題不應單純的畫分為二（允許及禁止二種），有必要釐清。目前2.4.2之例外情況在條文字上，AB亦無案例解釋何種情況屬針對性傾銷targeted dumping，如可諮商則不應放任留給上訴機構（ＡＢ）解決。此外，歐盟反駁美方之說詞，各會員雖因該措施涉及不同的機關，可依適用情形採不同做法，美國refund制度的不同確實導致傾銷稅計算方式的不同，但應考慮為何需要ＡＤＡ歸零的需要？為何有例外情況的2.4.2？。

（四）其他（反對歸零之使用但立場不明確）

1.加拿大：首先說明複邊諮商不應只是general statement。認為ＡＢ已有判例則應禁止歸零使用。加拿大採行normal value之參考價格制度願與美方分享如何實施。

2.澳洲：原則上同意禁止使用歸零（AB已有判例者），但2.4.2的Patten定義應釐清。至於歸零涉及稅收制度之不同，則應從調查機關的角度探討，澳洲願與其他會員分享澳洲之制度。
3.紐西蘭：同意議題朝middle ground方向發展，但不應只是從稅收制度角度看歸零。

4.阿根廷：同意middle ground approach，說明阿國使用normal value制度（benchmark 價格制度）（原本想使用歸零可是AB判例故決定不用歸零），認為zeroing、offsetting之使用有必要釐清。

主席最後總結表示，本議題具有相當敏感性，個人雖不了解本議題的解決方式應該簡單化或複雜化，但認為具有可信度是最低條件，目前問題已攤在各會員前面，討論有助於釐清條文規範，請會員多思考此問題，最後並請會員以誠信及開放之態度積極投入談判。

2、 傾銷與損害之因果關係：

第1版主席草案（TN/RL/W/213）就第3.5條評估傾銷與損害因果關係時，新增調查機關「可使用定性分析（qualitative analysis）」，且不需將傾銷進口與其他因素之個別損害效果量化，亦無須進行權重比較等規定，因會員反應分歧，第二版之主席草案（TN/RL/W/236）爰刪除該條文並列為擱置議題，僅以加框說明（bracketed）會員立場。相關討論情形如下：

(1) 日本：首先說明因果關係議題FANs曾提出第TN/RL/W/223號提案，強調該修正草案non-attribution test必須強制化，且應儘量採量化分析，但不要求調查機關應做到精確(precisely)及科學的(scientifically)程度。

(2) 我國：呼應日本觀點，認為上訴機構ＡＢ之判決已提供一良好指引，此判決應納入修訂ＡＤ修正條文，並應強制化。關於non-attribution test分析之方式，雖然上訴機構並未強制要求進行量化分析，惟為增進可預測性，不應捨棄不採用量化分析，調查機關在可能範圍內儘量採行量化分析，如有困難才採行定性分析。墨西哥、泰國、香港、中國、韓國、智利、巴西、挪威等隨同我國呼應FANs及日本之觀點。
(3) 土耳其：傾銷以外造成損害之其他因素並未不完整（包括進口國之競爭、金融風暴等非相關要素），上訴機構就non-attribution test之判決已逾越其職權。實務上造成損害之各項因素無法進行比較其權重，且量化分析對開發中國家及低度開發國家係一負擔。因此，主張無須進行量化分析。
(4) 美國：non-attribution test之separate and distinguish影響要素應要有精確之解釋，在未能釐清調查機關之義務範圍前，主張應維持原條文，故反對修訂條文。埃及持相同觀點。
(5) 加拿大：non-attribution test應強制化，但調查機關應有權自行決定採行分析之方式。例如非傾銷進口及替代產品對產業損害之影響僅能用質化分析，匯率對價格之影響則可進行量化分析。

(6) 澳洲：2007年主席版草案弱化現行協定non-attribution test之義務，不應將原列3.5條內容之non-attribution test分析因素改列於附註。

(7) 歐盟：同意美國及土耳其之觀點，修正文字未能精確，則宜維持原條文。現行條文未提及量化及質化分析，未來草案如有提及量化或質化分析即係一進步。印度亦表達類似立場。

(8) 紐西蘭：同意2007年主席版文字，因各因素量化分析有其困難。調查機關對造成損害之各項因素仍有進行比較分析之必要，故主張「nor weigh the injurious effects of dumped impors against those of other factors」應予以釐清。南非亦持相同看法，並反應開發中國家之困難。
三、微量傾銷差額：由於原排定討論「實質阻礙產業建立」之擱置議題，因該議題之原提案國埃及未能與會，因此變更議題討論順序，改討論「微量傾銷差額」。

(1) 我國：我國與FANs過去在此方面有數項提案，我方提議將2%提高至5%，以抵銷計算上的誤差及不同市場定價差異。並主張微量傾銷差額不應只適用於初始調查，亦應適用於後續複查。日本、韓國、香港、墨西哥、泰國等支持。其中日本補充說明紐星FTA亦將微量傾銷提高5%。

(2) 澳洲：FANs之訴求理由不夠充分，FTA協定的說詞難令人信服。

(3) 美國：計算的錯誤係雙向的，RTA不適用於多邊的情況。

(4) 歐盟：除呼應美國之意見外，亦表示有部分敏感產業微量傾銷即可能造成傷害，FTA協定的規定不宜套用在多邊規範。土耳其亦持相同看法，但建議或可考慮調高至3%。

　　由於會議時間不足，而有9個會員舉牌但尚未發言，故主席決議該議題與「實質阻礙產業建立」議題（提案國－埃及主談人因故未能出席會議）將延至下次會議討論。

肆、貿易規則談判之複邊會議（二）：討論主席版草案修訂文字

一、成本之攤提(cost allocation)：

1. 加拿大、澳洲、日本、巴西、紐西蘭同意2008年主席版草案。
2. 美國：廠商歷史上慣用（historically utilized）之成本攤提方式應優先使用，加拿大所主張之give due regard to 應予以釐清。
3. 中國大陸、我國均認為本版草案文字give due regard to會弱化原條文規定之義務。
4. 歐盟：認為give due regard to有必要釐清。
5. 土耳其、印度、巴西原則上支持。
6. 挪威：認為第2.2.1.1本條文第一句之normally予以刪除以強化該條文之效果。

二、匯率(Exchange rates)：美國提案
1. 美國：提案說明同意現行條文 認為第2.4.1.2條文最後一句之public notice or separate report 應修訂為public notice or separate public report。

2. 加拿大、土耳其、歐盟、澳洲、日本、紐西蘭、韓國、我國均同意，並認為可增加透明化。

3. 印度：開發中國家有執行的困難。

4. 埃及：原則支持，惟為何附註9將防衛及補貼措施納入（or other sources not created primarily for the purpose of conducting anti-dumping, countervailing or safeguard proceedings）

5. 中國大陸、巴西：雖有強化透明化，但為何不是用出口商所使用的匯率而是用公告的。巴西亦詢問附註9第二段為何有other source。對此，韓國及歐盟分別說明，當出口商不合作時，調查機構可用可得事實暨相關公告之匯率，因此，才會有other sources。

三、產品型號符合性（Model Matching）

1. 日本認為本項修正條文有助於透明化，原則上表示支持，但建議就提供利害關係人就產品型號符合性提出評論之機會在調查階段應越早發生越好，另建議在後續複查階段亦應提供此類機會，並以鋼珠軸承案說明調查機關在第15次行政複查時突然變更產品型號匹配，造成廠商應訴困難，證明在後續複查程序提供此類評論機會有其必要性。

2. 土耳其支持本項修正文字內容，另建議調查機關若拒絕接受利害關係人提供之意見，應將拒絕理由刊載於公告。

3. 澳洲表示支持本項修正文字，另建議應將提供利害關係人就產品型號符合性提出評論之機會刊載於公告中。

4. 我國、韓國、中國大陸及挪威等會員除表示支持本提案外，要求釐清提供利害關係人評論機會之時點問題。

5. 美國則對日本建議在後續調查階段就產品型號符合性提供利害關係人評論機會提出質疑，表示不了解其必要性。

6. 歐盟：歐盟表示關於提供評論之時點，應在調查機關決定產品型號匹配之前，在調查過程中，利害關係人仍可就此方面續向調查機關提供意見。加拿大、澳洲亦表達類似看法。歐盟另建議該條文或可加註僅須對主要出口商提供評論機會等文字（the authorities shall provide primary　exporters and foreign producers with timely opportunities to express their views regarding possible categorization，以符合實際調查需求。

四、傾銷進口（第3.1條第11項附註）
　　大部分會員支持本項修正文字，僅有印度、土耳其表示屬傾銷差額微量之進口亦應納入評估是否造成損害之範圍，另埃及之主張更為極端，認為在傾銷差額為零的情況，因部分交易仍可能涉及傾銷，此部分之進口量亦應納入損害評估，不應排除。

五、損害之虞（threat of injury）：埃及提案

大部分會員支持本項修正文字，但歐盟、印度、土耳其、紐西蘭等會員認為條文中所指調查期間究竟係指損害調查期間或傾銷調查期間應再釐清。挪威及巴西建議應增加類似第3.5條有關因果關係之要件，惟澳洲持相反見解，認為修正條文中已有”in which the dumping would cause injury must be clearly forseen…”等文字說明傾銷進口必須有造成損害之虞之因果關係存在，本項修正文字應無必要再行引用第3.5條規定。

　　本次復邊會議尚有部分預定討論議題未完成，主席將延至下次會議（暫定12月）再行討論。

陸、心得與建議

1、 我方此次受邀參加較爭議擱置議題之複邊會議，顯見我方在貿易規則談判受重視之程度。此外，由於印度在補貼平衡稅協定之提案，將有助於限縮控告方裁量權之濫用，爰此，我方參與是項會議，不僅可向貿易規則談判新任主席Dennis Francis闡明我方主要關切議題之立場外，亦透過複邊會議之參與，掌握重要議題之談判進展。

2、 F主席自本年7月上任後，曾邀請各會員分享未來如何進一步推動規則談判（negotiation process），當時我方及部分會員曾提議，將議題區分技術性及政治性議題，倘議題涉及政治敏感性，小型團體之討論模式應有助釐清會員國之實質關切。因此，F主席考量不同集團之代表性，於10月份舉行漁業補貼複邊諮商會議後，續於11月份舉行貿易規則談判之複邊會議。該等複邊會議確實有助於會員深入探討各重要議題之癥結，甚或分享該等議題之實務做法，使會議討論不再侷限於意識形態之辯論。
3、 鑒此，未來諮商將不只是立場之重申。如本會議在歸零議題之討論，未來重點可能涉及針對性傾銷第2.4.2條Patten定義之釐清。而至於美方歸咎歸零之作法係稅收制度不同，亦可能係未來會議討論之重點【註：此即涉及課徵反傾銷稅究應係彌補產業受損之救濟措施，或屬對抗反傾銷貿易行為之懲罰性措施】。因此，針對此類較爭議之議題，主席未來是否另採行子議題之方式作深入討論（如同土耳其對歸零議題之建議，可再細分退稅制度、offset、針對性傾銷等子議題），似值我方密切觀察，俾研擬相關因應之立場論述。

柒、附件

附件1：印度第TN/RL/GEN/164號提案
附件2：中國第TN/RL/GEN/169號提案
附件3：印度第TN/RL/GEN/166號提案

附件4：主席會議總結報告
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Communication from India


The following communication, dated 6 March 2010, is being circulated at the request of the Delegation of India.  

_______________


As per Article 12.7 of ASCM, in case any interested party or interested Member refuses access to, or otherwise does not provide, necessary information within a reasonable period or significantly impedes the investigation, preliminary and final determination may be made on the basis of the facts available. 


Article 6.8 of the Anti-Dumping Agreement contains similar provision regarding use of facts available by the investigating authorities.  However, this is subject to observing the provisions of Annex II of the Anti-Dumping Agreement which lay down the guidelines for use of best information available. 


It is the experience of the Members that lack of the guidelines in the ASCM regarding use of facts available similar to those in the Anti-Dumping Agreement, may at times, give much wider scope to the investigating authorities to use facts available.  This may not be a desirable situation and this may at times lead to use of adverse facts resulting in unreasonable determinations by the authorities.  


The issue of introducing provisions in Article 12.7 of ASCM, similar to those in Annex II of the ADA, has been discussed by this Group earlier.  The submission made by the delegation from the European Union is relevant in this regard.
  The EU had proposed a new Annex in the said submission which can be a reasonable basis for further discussion in this Group.  This issue was also discussed in the recent meeting of the Negotiating Group on Rules (NGR) in the context of the work relating to AD/CVD transposition based on Chair's document TN/RL/W/240.


India reserves its right to submit revised proposal and text on this issue.  

Textual proposal:

Article 12.7


In cases in which any interested Member or interested party refuses access to, or otherwise does not provide, necessary information within a reasonable period or significantly impedes the investigation, preliminary and final determinations, affirmative or negative, may be made on the basis of the facts available.  The provisions of Annex [X] shall be observed in the application of this paragraph.  

ANNEX [X]

BEST INFORMATION AVAILABLE IN TERMS OF PARAGRAPH 7 OF ARTICLE 12

1.
As soon as possible after the initiation of the investigation, the investigating authorities should specify in detail the information required from any interested party, and the manner in which that information should be structured by the interested party in its response.  The authorities should also ensure that the party is aware that if information is not supplied within a reasonable time, the authorities will be free to make determinations on the basis of the facts available, including those contained in the application for the initiation of the investigation by the domestic industry.

2.
The authorities may also request that an interested party provide its response in a particular medium (e.g. computerized response).  Where such a request is made, the authorities should consider the reasonable ability of the interested party to respond in the preferred medium, and should not request the party to use for its response a computer system other than that used by the party.  The authority should not maintain a request for a computerized response if the interested party does not maintain computerized accounts and if presenting the response as requested would result in an unreasonable extra burden on the interested party, e.g. it would entail unreasonable additional cost and trouble.  The authorities should not maintain a request for a response in a particular medium if the interested party does not maintain its computerized accounts in such medium and if presenting the response as requested would result in an unreasonable extra burden on the interested party, e.g. it would entail unreasonable additional cost and trouble.

3.
All information which is verifiable, which is appropriately submitted so that it can be used in the investigation without undue difficulties, which is supplied in a timely fashion, and, where applicable, which is supplied in a medium requested by the authorities, should be taken into account when determinations are made.  If a party does not respond in the preferred medium but the authorities find that the circumstances set out in paragraph 2 have been satisfied, the failure to respond in the preferred medium should not be considered to significantly impede the investigation.

4.
Where the authorities do not have the ability to process information if provided in a particular medium, the information should be supplied in the form of written material or any other form acceptable to the authorities.

5.
Even though the information provided may not be ideal in all respects, this should not justify the authorities from disregarding it, provided the interested party has acted to the best of its ability.

6.
If evidence or information is not accepted, the supplying party should be informed forthwith of the reasons therefore, and should have an opportunity to provide further explanations within a reasonable period, due account being taken of the time-limits of the investigation.  If the explanations are considered by the authorities as not being satisfactory, the reasons for the rejection of such evidence or information should be given in any published determinations.

7.
If the authorities have to base their findings, including those with respect to the existence of a subsidy
, on information from a secondary source, including the information supplied in the application for the initiation of the investigation, they should do so with special circumspection.  In such cases, the authorities should, where practicable, check the information from other independent sources at their disposal, such as published price lists, official import statistics and customs returns, published information including the information on official web sites of governmental authorities and from the information obtained from other interested parties during the investigation.  It is clear, however, that if an interested party does not cooperate and thus relevant information is being withheld from the authorities, this situation could lead to a result which is less favourable to the party than if the party did cooperate.
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PROPOSAL ON THE USE OF THE FACTS AVAILABLE UNDER
ARTICLE 12.7 OF ASCM
Communication from China


The following communication, dated 13 October 2010, is being circulated at the request of the Delegation of China.  
_______________


The Delegation of China presents this proposal concerning the issue of application of facts available in a countervailing duty investigation under Art. 12.7 of the ASCM.  

Note: 
This proposal is without prejudice to the views or position that China may have on other parts of the text or has expressed in the past or may express in the future.
INTRODUCTION


One of the goals of the rules negotiation under the DDA is to clarify and improve the existing rules and to strengthen the disciplines on countervailing duty investigations under the multilateral trading system.  We share the view of the Appellate Body that the object and purpose of the ASCM is to "strengthen and improve GATT disciplines relating to the use of both subsidies and countervailing measures".
 


Article 12.7 of the ASCM provides that "in cases in which any interested Member or interested party refuses access to, or otherwise does not provide, necessary information within a reasonable period or significantly impedes the investigation, preliminary and final determinations, affirmative or negative, may be made on the basis of the facts available".  However, the ASCM does not include any specific rules on the use of the "facts available".  In contrast, the Antidumping Agreement contains specific provisions in its Annex II which lays down guidelines for the use of best information available.  As the Appellate Body observed, "it would be anomalous if Artcle12.7 of the ASCM were to permit the use of "facts available" in countervailing duty investigations in a manner markedly different from that in anti-dumping investigations".
  The Appellate Body also quoted the Annex II of ADA to explain that there are "limitations on an investigating authority's use of facts available in countervailing duty investigations".


It is our experience as well as the observation of many Members that, given the nature and the scope of the information requested by the investigating authorities for conducting the CVD investigations, the lack of specific rules and guidance in the ASCM concerning the use of the "facts available" would leave much space and broad scope for the investigating authorities to interpret it in a discretionary manner and thus make it more easily to use the facts available to their determinations, affirmative or negative.  This may potentially lead to the abuse of countervailing measures.  There may be another issue of consistency of practice of the investigating authorities in considering the information requested and submitted.  In some cases the guidelines of Annex II of the ADA might be followed while others might not.  This, in particular, occurred in simultaneous anti-dumping and countervailing duty investigations.


As we have observed, many determinations were made and countervailing measures thus taken on the basis of the use of the facts available in recent years.  This phenomenon is caused, in our view, due mostly to the situation that non-ideal information provided by one interested party or interested Member had a significant impact on the position and result of other interested parties. Therefore one of the important premises for the use of the facts available will be the consideration of evidentiary obligation of each individual interested party and interested Member during the investigation.


The issue of introducing provisions under Article 12.7 of the ASCM has been discussed in previous meetings of the Negotiating Group of Rules regarding AD/CVD transposition with necessary modification on the basis of the Chair's second text (TN/RL/W/240).  We would also refer to the submissions made respectively by the European Union and India on this issue, which may, together with this proposal, form the basis for further discussions in this Group.


We would stress that, by introducing certain provisions on the use of the "facts available" and amending relevant provisions of the ASCM, a relatively clear guideline may help the investigating authorities examine and consider the information provided by relevant interested party and interested Member in an unbiased and objective manner thus to prevent the abuse of the countervailing measure. In our view, this is one of the best ways to maintain the effectiveness of the trade remedy mechanism.

PROPOSED TEXTUAL AMENDMENTS

Therefore China proposes the textual amendment to the ASCM as follows.
1. 
Modification to Article 12.7

12.7
In cases in which any interested Member or interested party refuses access to, or otherwise does not provide, necessary information within a reasonable period or significantly impedes the investigation, preliminary and final determinations, affirmative or negative, may be made on the basis of the facts available.  The provisions of Annex (x) shall be observed in the application of this paragraph.
2.
A New Annex (x) Adding to ASCM

ANNEX (x)

BEST INFORMATION AVAILABLE IN TERMS 
OF PARAGRAPH 7 OF ARTICLE 12
1.
As soon as possible after the initiation of the investigation, the investigating authorities should shall specify in detail the information required from any interested Member and interested party, and the manner in which that information should be structured by the interested Member or the interested party in its response.  The authorities shall should also ensure that the Member and the party are aware that if information is not supplied within a reasonable time, the authorities will be free to may make determinations on the basis of the facts available, including those contained in the application for the initiation of the investigation by the domestic industry. 

2.
The authorities may request that an interested Member or an interested party provide its response in a particular medium (e.g. computer tape) or computer language.  Where such a request is made, the authorities shall should consider the reasonable ability of the interested Member or the interested party to respond in the preferred medium or computer language, and shall should not request the Member or the party to use for its response a computer system other than that used by the Member or the party.  The authorityies shall should not maintain a request for a computerized response if the interested Member or the interested party does not maintain computerized accounts and if presenting the response as requested would result in an unreasonable extra burden on the interested Member or the interested party, e.g. it would entail unreasonable additional cost and trouble.  The authorities should shall not maintain a request for a response in a particular medium or computer language if the interested Member or the interested party does not maintain its computerized accounts in such medium or computer language and if presenting the response as requested would result in an unreasonable extra burden on the interested Member or the interested party, e.g. it would entail unreasonable additional cost and trouble.
3.
All information which is verifiable, which is appropriately submitted so that it can be used in the investigation without undue difficulties
, which is supplied in a timely fashion, and, where applicable, which is supplied in a medium or computer language requested by the authorities, should shall be taken into account when determinations are made.  If a Member or a party does not respond in the preferred medium or computer language but the authorities find that the circumstances set out in paragraph 2 have been satisfied, the failure to respond in the preferred medium or computer language should shall not be considered to significantly impede the investigation.

4.
Where the authorities do not have the ability to process information if provided in a particular medium (e.g. computer tape), the information should shall be supplied in the form of written material or any other form acceptable to the authorities.

5.
When requesting information pursuant to the paragraph 1, the authorities shall consider the reasonable ability of the interested Member or the interested party to supply a response to such request.  The authorities shall not maintain a request for the information, or for the particular manner in which that information should be structured, if presenting the information as requested would result in an unreasonable extra burden on the interested Member or the interested party.  Even though the information provided may not be ideal in all respects, this should shall not justify the authorities from disregarding it, provided the interested Member or interested party has acted to the best of its ability.
6.
If evidence or information is not accepted, the supplying Member or party should shall be informed forthwith of the reasons  therefor, and should shall have an opportunity to submit further evidence or information, or to provide further explanations, within a reasonable period, due account being taken of the time‑limits of the investigation.
  If the further evidence or information submitted, or the explanations provided, are considered by the authorities as not being satisfactory, the authorities shall inform the interested Member and interested party concerned of the reasons for the rejection of such the evidence or information and should shall set forth such reasons be given in any published determinations.

7.
If the authorities have to base their findings, including those with respect to subsidies, on information from a secondary source, including the information supplied in the application for the initiation of the investigation, they should shall do so with special circumspection.  In such cases, the authorities should shall, where practicable, check the information from other independent sources at their disposal or reasonably available to them, such as information published by the authorities, official import statistics and customs returns, and from the information obtained from other interested parties during the investigation.
  It is clear, however, that if an interested Member or interested party does not cooperate and thus relevant information is being withheld from the authorities, this situation could lead to a result which is less favourable to the interested Member or the interested party than if the Member or the party did cooperate.
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Benchmark for export finance in developing countries 

for CVD investigations under ASCM

Submission by India


The following communication, dated 21 April 2010, is being circulated at the request of the Delegation of India.  

_______________

1.
In one of the earlier submissions (TN/RL/W/120 dated 16 June 2003) India had highlighted the issue of use of unreasonable benchmarks for the purpose of calculation of amount of subsidy in the case of loan by a government in a CVD investigation in respect of exports of developing countries.  It needs to be recognised that export credits can be provided for either in the currency of the exporting country or in foreign currency in accordance with the circumstances of each case.  Generally for developing countries the interest rate for loans in the currency of the exporting country is considerably higher than the interest rate for loans in foreign-denominated currency.  

2.
As per the current provisions of Article 14(b):  

"a loan by a government shall not be considered as conferring a benefit, unless there is a difference between the amount that the firm receiving the loan pays on the government loan and the amount the firm would pay on a comparable commercial loan which the firm could actually obtain on the market.  In this case the benefit shall be the difference between these two amounts."

3.
The words "the amount the firm would pay on a comparable commercial loan which the firm could actually obtain on the market" require use of appropriate benchmark.  In India's experience the investigating authorities have wide discretion in interpreting this provision and this has led to the use of unreasonable benchmarks for the calculation of subsidy in the case of export credit of a period less than 2 years.  India also recalls the submission made by Brazil on 'Benchmark Estimation'.
  

4.
Under the provisions of item(k) of Annex I of ASCM, the export credits at rates below those which governments/ government institutions have to actually pay for the funds so employed, is treated as export subsidy.  The export credits under item (k) have been generally construed as those of a maturity of 2 years or more.  The OECD Arrangements on Officially Supported Export Credits generally get covered by the provisions of item (k).  These arrangements contain the guidelines for construction of Commercial Interest Reference Rates (CIRR), which inter-alia are based on three – year government bond yields for a repayment term of up to and including five years.  Further CIRRs are fixed at a fixed margin of 100 basis points above each Participant's base rate.  

5.
In India's views, the provisions of CIRRs applicable in the Export Credit Arrangements can be suitably incorporated in the provisions of Article 14 to impart greater clarity and predictability to the provisions relating to calculation of subsidy in the case of export credit of shorter duration of less than two years.  India proposes the following textual amendment in Article 14 of ASCM.  

6.
India reserves its right to submit amendments or modified proposals in this regard.  

Textual amendment to Article 14(b)

"a loan by a government shall not be considered as conferring a benefit, unless there is a difference between the amount that the firm receiving the loan pays on the government loan and the amount the firm would pay on a comparable commercial loan which the firm could actually obtain on the market x.  In this case the benefit shall be the difference between these two amounts."  

footnote x 

In the case of countervailing duty investigation in respect of exports from developing countries the rate of interest on a comparable commercial loan in the currency of the exporting country may be based on the benchmark of annual average government securities yields of nearest maturity corresponding to the tenor of export credit plus the fixed margin of 100 basis points.  

__________
NEGOTIATING GROUP ON RULES

HORIZONTAL SUBSIDY DISCIPLINES AND ANTI-DUMPING

TRANSPARENCY SESSION

FRIDAY, 5 NOVEMBER 2010, 11:00 AM, ROOM CR II

Report by the Chair


Good morning and welcome to this wrap-up session for this week's meeting cluster on horizontal subsidies and anti-dumping.  As I indicated earlier, I have convened this session to report to the entire Negotiating Group on the plurilateral consultations that I held over the past several days on a range of issues and proposals.  I would like to start by re-emphasizing that these plurilateral meetings did not constitute fixed or standing groups of delegations with some sort of inside track in the negotiations.  To the contrary, as has been my practice thus far, I will take a fresh look at participation in any future plurilaterals that I convene.  


I am happy to report to the Negotiating Group that experience this week has again confirmed that there is value to working in smaller formats on focused issues.  In my view the discussions generally were characterized by a real engagement and openness on the part of participants.  This is not to say that I detected any specific concessions being made, but rather that the discussions were both focused and exploratory, which in my view is exactly the kind of work that we need to continue and to build on in order to move forward on all of the issues before us.  


Of course, transparency is paramount, as for these plurilateral discussions to benefit our overall process, they will need to advance the thinking of all participants in the Negotiating Group as a whole.  To that end, my briefing this morning will be detailed.  I ask you to please bear with me for the length of my statement.  As I indicated on Monday, after this session the Secretariat will send the written version of this statement to everyone on the Negotiating Group contact list.  


With that by way of a brief introduction, I would now like to report on the discussion in the first plurilateral session, which was convened to consider the two proposals from China, on treatment of new subsidy allegations raised during the course of an ongoing investigation (in document TN/RL/GEN/160) and on pre-initiation consultations (in document TN/RL/GEN/161 and Corr. 1).  As it turned out, there was only time during this session to consider the first of these proposals, so the second will be taken up at a future session.  


Concerning its proposal on new subsidy allegations, the delegation of China stated that in recent years the practice of investigating authorities in CVD cases is to add newly alleged subsidy programmes to ongoing investigations, which creates an unnecessary and unjustified burden on the responding parties.  China indicated that in its experience, applicants in investigations sometimes deliberately hold back information on some subsidy programmes, then raise them as new allegations during the course of an investigation with a view to increasing the burden on the respondents.  In China's view, the Agreement is silent on such new allegations, and in practice acceptance of such allegations is done without the screening for accuracy and adequacy required for initiations, and without invitations for consultations.  China stated that often in such cases respondents are faced with deadlines of less than 30 days to reply to questionnaires.  


Other delegations raised a number of questions regarding both substantive and operational aspects of the proposal.  One substantive issue was the concern that the proposal would inappropriately shift the balance in the Agreement away from the clear obligation on all Members in Article 25.1 to notify their specific subsidies, and toward creating more burdens on interested parties and investigating authorities on their own to gather information on such programmes.  The point was made that given that subsidies are government measures, the subsidizing government is the entity with full access to the information, and has the obligation in the first instance to provide transparency on its programmes.  In the view of some, the proposal would encourage non-compliance with the notification obligation.  That said, a number of Members indicated that if a new subsidy allegation concerned a programme that had already been notified by the Member in question, it might be appropriate to reject adding such a programme to an ongoing investigation.   The delegation of China disagreed that the proposal would discourage notification, and stated that subsidy notifications are not the major source of information supporting CVD investigations.  


Another substantive concern expressed was that in the view of a number of delegations, the proposal would inappropriately shift the focus of an investigation from the subsidized product to individual subsidy programmes.  In their view, this would be inconsistent with the SCM Agreement, which obliges investigating authorities to examine the totality of subsidization of a product, and allows Members to fully offset any subsidization of a product that is found to exist.  


Some delegations questioned as well the likelihood that applicants would deliberately withhold information about subsidies so as to cause disruption later by raising new allegations.  In their experience, most new subsidies that came to light during the course of an investigation were identified on the basis of information provided by investigated governments and companies, including through questionnaire responses and at verification visits.  In the view of these delegations, such information could legitimately be pursued without initiating an entirely new investigation, and without putting new burdens on applicants, in light of the source of the information.  The delegation of China questioned whether there would be sufficient time to thoroughly analyze information obtained at verification, and underscored the importance of having a deadline for the inclusion of any such new programmes, although the exact timing of that deadline could be discussed.  Some delegations also considered the significance of the newly uncovered potential subsidy programme to be relevant to whether that programme could be added to an investigation.


A number of delegations questioned the appropriateness of the proposed prohibition of ex officio initiation by an investigating authority of an investigation concerning newly-alleged subsidies.  Some considered that this provision was inconsistent with Article 11.6 which permits ex officio initiations under certain circumstances.  China responded that to the extent that information was obtained by the investigating authority, for example in questionnaire responses, that information would be in the public file and available to the applicant, so there would be no need for self-initiation.  


Regarding the procedural and operational aspects of the proposal, a number of questions were raised.  One general question was how the proposal might impact the requirement to conduct CVD investigations in an expeditious manner, given the timeframes contained in the proposal.  Another issue was whether the proposal would require the initiation of an entirely new investigation, which would run in parallel with the first, and if not, how the injury aspects referred to in the proposal could be examined if there was a lapse of time between the period covered by the ongoing investigation and the period covered by the proposed information on injury referred to in the proposal.  One delegation indicated that in respect of new subsidy allegations, its procedures are the same as for initiations of original investigations, including analysis of all of the elements of a subsidy, and a decision which is made public.  It noted that it did not examine injury in this context, as it would be difficult to separate any injurious effects of the new programme from those of programmes already being investigated.  Another delegation stated that it would not make sense to include an examination of injury in this context, as if the already-included subsidies were causally linked to injury, adding more subsidization would not detract from this.  Another delegation noted that, concerning consultations, Article 13.2 already contains an obligation to be available for consultations throughout an investigation.  


On the procedural questions, China indicated that its proposal was not to require an entirely new investigation, but rather to apply the same standards and procedures as for initiation of a new investigation, i.e., examining the evidence based on the standard for initiations, inviting the affected Member for consultations, and publishing a notice of the decision to include the new programmes.  In China's view, this was not a heavy burden. 


Most delegations acknowledged that new subsidy allegations had the potential to be disruptive and impose burdens, and expressed openness to exploring ways to ensure procedural fairness and due process in respect of such allegations.  I sensed a commitment on the part of the delegations to continue consulting on these issues to try to find a practical solution.  


The subject of the second plurilateral session, on Tuesday afternoon, was the bracketed issues in the second Chair text (TN/RL/W/236) concerning certain financing by loss-making institutions, and concerning export competitiveness.  Time permitting, that session also would have taken up the unaddressed issue of India's proposal on verification systems of duty rebate schemes, and the definition of inputs consumed (in document TN/RL/GEN/153/Rev.1).  Due to time constraints, however, this last issue was not reached.

Concerning certain financing by loss-making institutions, the delegation of the European Union provided a non-paper which it and the United States had originally provided in plurilateral consultations in 2008, during discussions of footnote 46 of the 2007 Chair text.  (I would note here that after this morning's session, the Secretariat will send the non-paper to everyone on the contact list.)  The EU delegation recalled in this context its 2006 proposal to create a new prohibition on certain financing made at a loss, and the delegation of the United States recalled its own proposals for strengthening subsidy disciplines, including through certain new prohibitions.    

It was explained that the intent of the non-paper was to address the issue of long-term state intervention in the form of loans at non-commercial rates that benefit exporters.  In particular, the non-paper targeteded state-owned banks lending to uncreditworthy state-owned enterprises that could not otherwise obtain financing on the market.  Such lending was in the view of the proponents influenced by politics, not economic considerations.  The proponents considered that their proposal was narrow, aiming at the most egregious forms of systemic, below-cost financing by governments, as opposed to government action to remedy a short-term situation.  To address the latter, the non-paper contained a footnote clarifying Members' rights to take prudential measures to remedy emergency, short-term, situations.  Concerning placement of the proposed provision, the proponents recalled their initial preference for Article 3, and stated that Articles 6 or 14 were the only alternatives.  


Several delegations expressed support for the proposal, agreeing that certain below-cost financing should be addressed in the SCM Agreement.  These delegations indicated that the drafting would need to be narrow, and carefully crafted, so as to targeted only the most egregious, long-running, and systemic situations.  They emphasized the need to ensure that any new discipline not infringe on legitimate regulation of the financial sector.  These delegations generally considered the footnote to be a very important element in this regard.  


Other delegations strongly opposed any new disciplines on this issue.  Some stressed the very specific role that state-owned banks are called upon to play in developing countries' economies, for instance in providing access to medium and long-term finance, for which a private market often does not exist, underlining that situations vary greatly between Members.  In this context, some questioned the meaning of the proposed targeteding of enterprises "unable to obtain financing from commercial lenders", which in their view was not at all the same as being uncreditworthy.  Rather than being targeteded by new rules, these delegations considered that government intervention to remedy market failures ought to be recognized as legitimate, and even desirable.  


One delegation strongly objected to what it considered to be an unwarranted focus on state-owned enterprises and banks.  It considered it unnecessary to design specific rules to address the conduct of state-owned enterprises, or loans provided by state-owned banks, as such entities operate in the market like other private enterprises.  It warned against any presumption that loans from a state-owned bank to a state-owned enterprise necessarily constituted a trade-distortive practice.  It also saw problems with the footnote in the non-paper which would, in its view, create an exception that could be used by only some Members.  Other delegations expressed similar concerns over the footnote, noting that the situation addressed as a temporary crisis in the footnote was in fact a permanent reality in developing countries.  


Numerous delegations considered that the non-paper introduced a number of new, ambiguous, concepts which would need to be defined – for instance, the concepts of "long-term", of uncreditworthiness,  or the expressions "usual investment practice of private investors" and "not independently operating on a commercial basis".  Further, what constitutes a "commercial" loan would need to be defined, a difficult enterprise given the differences that exist among Members' situations.  For a number of delegations the recent global financial crisis underlined the difficulty of defining these concepts. 


The proponents responded that their intention was not to create rules about state-owned banks or other enterprises, or about government financing, as such, but instead to targeted certain very narrow practices.  Concerning some of the terminology that had been questioned, they indicated that much of this was taken directly from other parts of the SCM Agreement or, in the case of the footnote, from the GATS Annex on Financial Services.  In their view, the footnote also was potentially usable by all Members, as evidenced by the fact that a number of developing countries had justified some of their own responses to the financial crisis on this sort of basis.  That said they indicated that they would need to work further on this terminology.  


The second bracketed issue that we took up during this session was that of export competitiveness.  The delegations of India and Egypt recalled their 2006 proposal jointly with Kenya and Pakistan to clarify the provisions related to export competitiveness in Articles 27.5 and 27.6 of the Agreement.  They noted that Members included in Annex VII to the Agreement are granted flexibility to provide export subsidies until they achieve a share of 3.25 per cent of world trade in a given product for two consecutive years, at which point they must gradually phase out their export subsidies on that product over eight years.  In the proponents' view, Articles 27.5 and 27.6 are flawed in that they do not take account of the possibility that export competitiveness might have been reached due to temporary volatility in global trade, and do not explicitly provide flexibility to grant export subsidies if export competitiveness is subsequently lost.  The proposal would address these problems first by calculating the share of world trade in a product on the basis of a five-year moving average rather than only on data for two consecutive years.  Second, the proposal would stop the clock on the export subsidy phase-out period for an Annex VII Member that lost its export competitiveness, until it regained export competitiveness in the product.  Finally, if, after the end of the phase-out period that Member again lost export competitiveness, the proposal would allow export subsidization of the product to be reintroduced, and ultimately to be phased out over two years after export competitiveness in the product was once again achieved.  


I note that as time was running out, our discussion of this proposal was relatively brief and that we by no means exhausted the discussion on this issue.  Nevertheless, in the available time there was a substantive exchange.  


Several delegations expressed strong concerns over the proposal to allow reintroduction of export subsidies after the end of the eight-year phase out period.  Some of these delegations recalled that export subsidies are, by definition, trade distortive, and for this reason are subject to very strict disciplines under the Agreement.  Some noted the potential inequity between developing country Members that might result from changing the balance that had been struck between different categories of Members in the existing rules contained in Article 27.  While some delegations expressed support in principle for this aspect of the proposal, they considered that it would need to be clarified.   


Concerning the proposed introduction of a system of moving averages, a number of delegations expressed willingness to explore this concept, with some agreeing that developing countries' exports are sensitive to general fluctuations in international markets, and that the methodology should ensure that achievement of export competitiveness is real.  That said, questions were raised as to how to make that methodology workable in practice.  


Questions also were raised about the concerns underlying this proposal.  In this regard, a number of delegations stressed their view that a 3.25 per cent world trade market share is very substantial, and that a Member with that level of exports in a product should be able to "stand on its own two feet".  Several delegations requested the proponents to submit factual information about particular situations, i.e., in terms of market volatility and its short-term impact on particular exports of developing countries.  Some questioned the rationale for a 5-year period, as opposed to, for instance, a 3-year period.


The third plurilateral session, on Wednesday morning, was devoted to the first several unbracketed issues in the second Chair text, through the proposed changes in Article 14.1(d).  In fact, the discussion did not reach that last issue due to time constraints.  


Concerning the first unbracketed issue, namely the proposed new footnote 2 on the definition of the term "benefit", all of the delegations present expressed general support both for having such a definitional footnote, and for the basic idea proposed in the footnote that a benefit determination should be based on a comparison with the market.  In this regard, a number of delegations referred to past WTO dispute settlement findings identifying the market as the relevant comparator for determining the existence of a benefit, and noted that the footnote appeared to be trying to codify that jurisprudence.  Some indicated in this context that any new footnote defining "benefit" should not go beyond that jurisprudence, and that there was a balance to be struck between greater precision through a new footnote, while not being overly restrictive given the wide variety of situations that might come up in particular cases.  


Specific points raised in this connection included the question whether the market is the only possible comparator for determining whether a benefit exists.  One issue raised in this context was that not all financial contributions listed in Article 1.1(a)(1) – such as foregone revenue, tax measures, utility pricing and export credits, among others – can necessarily be said to involve "terms" for which a market comparator would be easily identified.  Another point raised was that there may be cases where no comparable market exists, such as where a government loan is long-term, but the commercial market is limited to short-term lending.  In such cases, the view was expressed that a footnote should not narrow the resort to proxy benchmarks.  A further point was that the concept of "market" should be clarified to mean the market in the Member making the financial contribution.  


Questions also were raised concerning the term "otherwise commercially available" in the footnote.  While some considered this to be ambiguous and in need of clarification, others pointed to similar language in Article 14, and in Appellate Body reports, to language in the footnote.  


A second major issue discussed was the cross-reference in the proposed footnote to Article 14.1, as guidance, where relevant, for the determination of benefit.  While most delegations supported the principle of such a cross-reference, a number indicated reservations on their final position, subject to the changes that might be made to that Article.  A number of delegations also questioned whether such a cross-reference should be limited to Article 14.1, or instead should be to Article 14 as a whole.  One reason given for preferring the broader cross-reference was that this would then encompass the language proposed in Article 14.2 on pass-through.  The point also was made that it is not always necessary, pursuant to parts II and III of the SCM Agreement, to precisely calculate the amount of a benefit, so that it would be important to retain the term "where relevant" in any cross-reference to some or all of Article 14.


A further issue raised was whether the footnote's reference to the "recipient" meant the recipient of the financial contribution or of the benefit.  A drafting suggestion was made in this regard to reword the first sentence of the footnote to read "A benefit is conferred when the terms of the financial contribution are more favourable than market-determined terms otherwise available from commercial sources."  Some support was expressed for this suggestion, and some questions were raised as well, including whether this footnote would go beyond or differ from the jurisprudence on the concept of benefit, and whether the proposed language would presume the existence of a commercial market in all cases.  


The second unbracketed issue discussed was the language proposed in Article 2.1(c), concerning the determination of de facto specificity in respect of the provision of goods or services at regulated prices.  A number of delegations noted that in fact the substance of this issue is addressed in unbracketed language in Article 14.1(d), and stated that their position on the specificity issue was largely contingent on the outcome in that other article.  In this regard, one delegation indicated that this unbracketed language is related to its proposal on dual pricing, and that the proposed specificity provision takes the right approach by focusing on the issue of discriminatory pricing, that is, whether there is more than one price for a given good or service in a country, and that energy pricing was a particular concern.  


A number of delegations questioned the meaning of the term "regulated pricing", and noted that the term "dual pricing" does not appear in the draft language at issue.  In the view of these delegations, the language casts a negative connotation on price regulation as such, which in their view in fact is a useful and important policy tool, particularly for developing countries.  Concerning energy pricing, the point was made that prices vary widely from one country to another, so that it would be very difficult to identify which prices were "regulated", and that this issue had implications for anti-dumping as well as countervailing measures.  The question was raised as to why the draft new language in Article 2.1(c) was unbracketed, as Members' views on the issue of regulated pricing were sharply divided.  Some delegations indicated the strong view that there should be no reference to regulated pricing in any new Chair text on the SCM Agreement.  


Concerning the issue of specificity as such, a main issue identified in respect of the draft language was its conceptual approach to specificity, that is, looking at whether certain firms are excluded from access to the goods or services at the regulated prices.  A number of delegations indicated support for this approach, considering that it represents a natural progression of the concepts already in Article 2 of the Agreement.  In this regard, it was pointed out that Article 2.1(c) already refers to the use of discretion as a possible criterion for de facto specificity determinations, and that Article 2.1(a) refers to "limiting access" to a subsidy, which is a standard that logically could be met by excluding some potential recipients of a subsidy.  The question of placement and coverage of the draft language also was raised.  In particular, the point was made that the concepts in the language would be equally pertinent to all forms of subsidization, not just regulated pricing situations, as well as to all examinations of specificity, including under Article 2.1(a).  One technical drafting suggestion also was made, namely to use the phrase "within the jurisdiction of the granting authority" rather than "within the country in question".  


Some other delegations expressed strong concern over the "exclusion" approach in the draft language, which in their view is an unjustified reversal of the usual approach under Article 2 of looking at who can get a subsidy, rather than who cannot.  In their view, the risk of the proposed language would be that if only one firm were excluded from access, this could be the basis for a specificity finding.  Another concern identified in this context is the use of the word "may", and the potential for unpredictability for respondents caused by the absence of any guidance on which methodology, and which approach, referred to in Article 2.1(c) would actually be applied in a given case.  In this regard, the question also was raised whether the "exclusion" in question would need to be total, or whether limited access to goods or services at regulated prices, or a momentary exclusion, also would meet that standard.  


Other delegations considered that the proposed language might in any case be redundant and thus unnecessary.  In particular, some expressed the view that under the current text of Article 2 it already would be possible to base a finding of specificity on exclusion of access to a subsidy, including because of the language in Article 2.1(a).  In response, the view was expressed that even if the current language does permit such an approach, having an explicit confirmation of this would provide a useful clarification.  


The third unbracketed issue discussed was the new language proposed in footnote 6, concerning the relationship between Article 3 and Annex I of the SCM Agreement.  In the discussion, it was noted that the proposal addresses the fact that the Agreement contains two different standards for determining the existence of a subsidy – benefit to recipient generally, but cost to government in certain items in Annex I.  In particular, the footnote would preclude an a contrario reading of any provision in Annex I to establish when a measure is not an export subsidy.  In this regard, some delegations expressed strong concern over the implications the footnote would have on the meaning of the items in the Annex that refer to cost to government, on the meaning of the Annex as a whole, and potentially on the breadth of the Agreement's prohibition on export subsidies.  


Several delegations questioned the origin of the language in footnote 6, as they could not recall a specific proposal on this subject.  One delegation considered that the issue should have been put into brackets rather than addressed through unbracketed language, for that reason and because of the footnote's broad implications.  It found problematic the implication that the amendment was purely technical or a simple codification of jurisprudence.  In the latter connection, that delegation questioned whether the issue was ripe for codification, given that only panels but not the Appellate Body had ruled on it to date.  In response, one delegation indicated that the footnote addressed the concern that it had raised in a proposal to amend items (j) and (k) of Annex I to preclude their being interpreted in an a contrario sense.  It considered that the footnote introduced an important clarification and should be maintained.  It and a number of other delegations also stressed that it is the Membership, not the dispute settlement system, that determines the subjects for negotiation.  


Concerning the issue of the cost-to-government standard in items (j) and (k) of Annex I, in contrast to the general benefit-to-recipient standard in Articles 1 and 3, some delegations stated that with or without the footnote, Article 3.1(a) sets forth the substance of the export subsidy prohibition, and that the Annex, as its title indicates, is illustrative only.  A number of other delegations indicated that the existence of the two standards reflects a delicate negotiated balance from the Uruguay Round, and that they were comfortable with that balance.  For example, they considered that it was well accepted that under item (j), so long as their export credit guarantee programmes were covering their long-term operating costs and losses, there would be no export subsidy.  


A number of delegations indicated the need for much more discussion on the a contrario issue, and several indicated that any such discussion should be limited to items (j) and (k) of Annex I, rather than generalized for the whole of Annex I as in the draft amendments to footnote 6.  In this regard, the specific suggestion was made to broaden the basis of any future discussions of this issue to include the two brackets on export credits in addition to the footnote.  


The fourth unbracketed issue discussed was the proposed amendment to Article 6.4 on displacement or impedance, which would make the provisions of Article 6.4 applicable to Article 6.3(a), in addition to the currently-referenced Article 6.3(b).  All I need to say concerning this issue is that all of the delegations in the room simply supported this proposed amendment, without any discussion.  This certainly suggests that this proposed amendment is not the most controversial of the issues before us!  


The fifth and last unbracketed issue discussed during the session was the proposed change to the title of Article 14, in particular the proposed deletion of the last part so that the title would read "Calculation of the amount of a subsidy".  A range of views was expressed and a number of questions were raised.


Several delegations expressed a clear preference for leaving the title of Article 14 as it is.  A number of others indicated openness on this issue, and no delegation expressed a strong preference for the amendment.  


The main issues and questions raised had to do with the intention behind the proposed change.  Some delegations considered that the deletion would broaden the applicability of the chapeau of Article 14 beyond benefit to recipient calculations.  Others considered the change to be related to the issue of cost-to-government versus benefit-to-recipient.  In this regard, the point was made that under the Agreement, subsidies in principle are to be calculated on the basis of benefit to the recipient, but that in addition some calculations are based on cost-to-government, or both, with export credits cited as a specific example.  The question was whether the change in the heading would leave discretion as to the calculation method or would oblige the use of the benefit-to-recipient approach, and in this context the view was expressed that the change would weaken the cost-to-government standard in Annex I.  An alternative view also was expressed, that Annex I is concerned with prohibition, not with calculations in the context of countervailing measures, and that there was no need to change the title of Article 14, as the change did not address a concrete problem.  According to this view, the Annex could be relied upon for a ruling that a given measure was a prohibited subsidy, but if a Member instead of pursuing a dispute chose to countervail such a subsidy it would need to calculate the benefit to the recipient pursuant to Article 14.  


As I indicated, this was the last of the unbracketed issues reached during this plurilateral session, due to time limitations.  The issue of the unbracketed language on regulated pricing contained in Article 14.1(d), which was on the agenda, thus will have to be taken up at a future session.  


Turning next to our consultations on anti-dumping issues, once again our agenda of discussions encompassed bracketed, un-bracketed and un-addressed issues.  As with respect to horizontal subsidies, we took up the issues in the order that they appear in the most recent Chair text, TN/RL/W/236.


The first session addressed bracketed and unaddressed issues.  The first bracketed issue we took up was zeroing. Many delegations considered that zeroing is a biased and inequitable methodology, and reiterated their strong support for a proposal to explicitly prohibit zeroing for all methodologies and in all proceedings, and to clarify the time period for margin calculations.  These delegations considered that a blanket prohibition was a clear and simple solution that would ensure predictability, transparency and due process. They believed that the jurisprudence was clear, and that anything short of a blanket ban on zeroing could generate more years of WTO litigation.


One delegation noted that it was working to implement adverse dispute settlement rulings on zeroing, but that this was made harder by inconsistent rulings.  This delegation agreed that the issue needed to be clarified in the negotiations, to put an end to tensions and litigation. While not abandoning its own proposal to explicitly authorize zeroing, this delegation considered that solutions needed to be found on various issues, including the interpretation of Article 2.4.2, the issue of importer-specific v. exporter-specific duty collection, and the treatment of prospective normal value systems.  This delegation posed a number of specific questions of a systemic nature on these issues.


A number of other delegations considered that the issue of zeroing was not black or white, or all or nothing.  It was suggested that the issues were complex and that what was needed was a thorough discussion of the issues on a detailed basis for each phase of an anti-dumping proceeding and with respect to different methodologies, and taking into account the range of anti-dumping  systems allowed by the Anti-Dumping Agreement.  Some of these delegations indicated that they did not support a blanket ban on zeroing in all contexts, but sought clarifications in certain contexts.


The targeteded dumping provision of Article 2.4.2 received considerable attention.  Some delegations considered that zeroing under that provision was already prohibited pursuant to dispute settlement rulings and should therefore be explicitly prohibited in a new Agreement.  Other delegations disagreed, arguing that this would render the provision inutile, and that zeroing should be allowed in this context.  Several delegations noted in this respect that if zeroing were not allowed under the third methodology there would be "mathematical equivalence" between the first and third methodologies.  It was argued that if zeroing were to be allowed under the third methodology, it would be necessary to clarify what targeteded dumping is and how the provision should apply. Other delegations responded that if zeroing were allowed in this context it would be hard to limit it, and one delegation suggested the issue could be resolved by eliminating the provision altogether.  It was suggested that there might be alternatives to allowing zeroing under the targeteded dumping methodology.


There was also discussion of the issue of zeroing in the context of duty imposition and collection systems, including prospective normal value, or minimum price, systems.  One delegation suggested that under such systems authorities could collect higher duties than under its retrospective duty assessment system, that such systems effectively involved zeroing, and that in practice very few authorities provided refunds or updated normal values. It was suggested that there was a need for fairness across these differing systems.  Several delegations indicated that they were interested in exploring issues regarding these systems. One delegation observed that its prospective normal value system was a good one, including for exporters, that it was important to maintain it, and that it was prepared to discuss its system in light of WTO dispute settlement rulings. Other delegations responded that under such systems refunds would have to be paid and that these refunds would be based upon an exporter-wide calculation without zeroing.                                                         


Another issue discussed related to exporter v. importer-specific duties. One delegation said that the Appellate Body had ruled that determinations must be done on an exporter-wide basis.  Certain  delegations considered that in the duty collection context, however, this was unfair to importers who did not purchase goods at dumped prices. Also discussed were the implications that a blanket prohibition on zeroing might have on price undertakings based upon minimum prices, and to the issue of transaction-to-transaction comparisons and whether they can be based on a limited number of transactions. 


In short, it seemed to me that there was a widely held view that it was important that Members explicitly resolve the issue of zeroing in these negotiations.  However, Members continue to disagree as to how the issue should be resolved.  In particular, some Members think that the best approach is a simple and clear blanket ban on zeroing in all contexts. One Member favours a blanket authorization, but believes in any event that solutions are required to various issues. Other Members believe the issue is complex and requires a detailed consideration of the implications and best approaches in each context in which the issue arises, as well as a give and take. 


We next turned to the bracketed issue of causation of injury.   A number of delegations recalled that they had advanced a proposal on this topic in 2008. Under that proposal, the requirement under the non-attribution rules of the Anti-Dumping Agreement that an investigating authority separate and distinguish the effects of dumped imports from the effects of other factors, as found by the Appellate Body, would be made explicit in the Agreement.  These delegations noted that this requirement to separate and distinguish was already being observed by Members, that Members were comfortable with the concept, and that it should be codified.   


These delegations further urged that the Agreement be amended to specify that, where practicable, an investigating authority would be required to perform a quantitative analysis as the means to separate and distinguish; if it was not practicable, they could resort to qualitative analysis.  These delegations considered that this approach was flexible and would not require scientific precision.  However, it was important in the view of these delegations that Members be encouraged to perform quantitative analysis where they could;  quantitative analysis may be difficult but authorities should not be allowed to ignore quantitative data.  


Some other Members agreed with the proposition that it should be mandatory to separate and distinguish the effects of dumped imports from the effects of other factors, but had doubts about the feasibility of quantitative analysis in achieving that objective.  These delegations suggested that while there might be limited cases where it was possible to quantify the effects of dumped imports and those of other factors, it was often impossible to do so.  In this respect, some delegations distinguished between looking at quantitative data regarding other factors, such as volume or prices of undumped imports, and quantifying the respective impacts of dumped imports and other factors in relation to  the harm suffered by the domestic industry.  This latter could require complex econometric modelling and difficult assumptions, and would be particularly difficult for developing Members and new users.  It was suggested that the proposal discussed above could in fact be interpreted to require such quantification. 


Other delegations objected to the concept of separating and distinguishing the effects of dumped imports from other factors itself, or in any event to making the concept mandatory.  It was suggested that the term should not be used because its meaning was unclear, or that it should not in any event be made mandatory absent a methodology for applying it.  One delegation suggested that the very concept of separating and distinguishing implied the need for quantification, which was impossible, and that since the "principal cause" test was no longer applicable it was not necessary either.


In short, most delegations agreed that it would be useful to clarify the provisions of the Anti-Dumping Agreement on causation of injury if they could.  However, there was a widely held view that what was required was real clarifications, not compromise drafting.  A number of delegations suggested that if real clarifications could not be found, it would be better to remain with the text of the existing Anti-Dumping Agreement. One delegation suggested that there was a common view that a rigorous examination was required, but that quantification was not always possible, while another suggested that a text could try to provide guidance on methodologies.  In short, while it was my sense that delegations remain prepared to continue to seek solutions in this area, much work remains if we are to find a basis for convergence.                                           


Given the time available and the preferences of delegations, we did not reach the issue of material retardation at this session, and we will therefore revert to this issue at the next meeting.  Instead, we moved directly to the unaddressed issue of de minimis margins of dumping. 


On this issue, a number of delegations expressed the view that the current de minimis rate of 2% was too low, and that the rate should be raised to 5%.  These delegations considered that small differences in pricing between markets were a normal business practice, reflecting inter alia differences such as in consumer perceptions.  They considered that there should be a margin of error provided to take into account possible calculation errors, and that given methodological uncertainties exporters could not know with a 2% level of precision whether or not they were dumping.  It was also observed that small margins would not be capable of giving rise to injury and that a higher de minimis would allow authorities to focus on cases where dumping had a real impact.  It was further observed that certain regional trade agreements had set a 5% de minimis rate in cases between participating countries.


Several other delegations could envision changing the rate of de minimis but considered that the new rate required further consideration.    


Other delegations saw no reason to change the current 2% de minimis rate.  They did not consider that conceptually a de minimis rate was necessarily non-injurious, and noted in any event that a 2% rate could easily cause injury for certain products and in certain market conditions. It was observed that any inaccuracies in margin calculations could either over- or understate the margin, and that if there were calculation issues it would be better to address them directly.  These delegations disputed the relevance of de minimis rates in an RTA.  Such rates could reflect particular situations between the signatories, and in any event reflected a package deal that involved reciprocal concessions in other areas.


One delegation observed that it was not clear whether higher de minimis rates were being sought for all exporters or only for exporters from developing Members.  Another delegation suggested that while special and differential treatment in respect of de minimis could in principle be considered, it was very difficult in today's world, where developing Members are highly heterogeneous, with some such Members having highly efficient industries and low tariff rates around their markets.


Due to time constraints, not all delegations wishing to speak on de minimis rates had the time to do so.  I therefore intend to return to this unaddressed issue at a future meeting.


Our final session was dedicated to unbracketed issues in the most recent Chair text, TN/RL/W/236.  The first issue that was addressed was cost allocation.  The original proponent in this area noted its concern that where no historical cost allocations existed,  authorities should not be allowed to reject allocations put forward by exporters on this grounds alone.  The proposed text would prevent this, and the proponent supported it.  Several delegations were supportive of the proposed modifications and considered them to represent a reasonable attempt to address this problem.  A number of other delegations recognized the objective of the text but were concerned that the new language could be understood to imply that historical cost allocations were not to be preferred.  These delegations considered that such an outcome should be avoided and suggested revising the text to clarify that, wherever existing, historical cost allocations should be the starting point of an authority's cost analysis, while requiring the authorities to consider other allocations where no historical allocations existed.  In general, my sense is that there is broad support for the objectives of this text, and that what remains is to refine the language in order to address the problem identified while preserving a preference for historical allocations.  


The second item that was taken up in the consultations was currency conversion.  Most delegations considered the approach taken in the draft text to the issue of disclosure of recognized sources and methodologies for making currency conversions to be a welcome contribution to transparency.  Some of these delegations suggested that the text could be improved by explicitly requiring that any decision to deviate from normally applicable sources or methodologies should be communicated in a separate public report; and by removing the references to countervailing and safeguard proceedings from footnote 9.  Other delegations questioned whether it was necessary to describe the relevant recognized sources and methodologies used by investigating authorities in national laws,  regulations or administrative procedures, as this could be done on a case-by-case basis in public notices.  Questions were also raised about the meaning of "recognized authority", with one delegation suggesting that this should refer to exchange rates of the exporting country.  


Model matching was the next item discussed.  Delegations were generally comfortable with the draft text, with many noting that the timely opportunities for exporters to comment on product categorization and matching issues that are called for in the text should be provided as early as possible in an investigation.  A number of delegations suggested that the text could be further improved by making this point clear, with emphasis placed on the fact that a decision on model matching needed to be made early enough that the questionnaire could be properly structured.  One delegation explained that the provision of additional timely opportunities for rebuttal might also be considered. However, one delegation suggested that further specific clarification in this regard may not be necessary, and with others, recalled that interested parties are generally entitled to make representations about any matter at any stage of an investigation.  


Several delegations also commented that it might be appropriate to extend the opportunity to comment on categorization and model matching issues to the domestic industry, and suggested that the text could be modified accordingly.  Questions were raised about whether the provision was intended to apply solely to model matching for the purpose of dumping calculations or also to injury determinations.  One delegation considered this was a matter that could be taken into account in future discussions.


Next, the group reviewed the proposed text in footnote 11 concerning the relevance of non-dumped and de minimis dumped imports to the determination of injury.  A large number of delegations supported the change, with some recalling that removing consideration of non-dumped and de minimis dumped imports from the injury analysis reflects the common practice of most investigating authorities.  However, several other delegations questioned whether de minimis dumped imports should be disregarded for the purpose of determining injury.  These delegations considered that dumping at de minimis levels might still cause injury, and therefore that it should not be ignored when performing an injury analysis.


The final item addressed yesterday afternoon was threat of material injury.  Many delegations considered the draft text to provide a useful clarification of the applicable methodology and factors to be taken into account when assessing threat of material injury complaints.  Several delegations thought it would be useful to clarify the reference made to the "period of investigation", with some asking whether the reference was intended to represent the period of investigation for injury or for dumping, and others seeking clarification about how long such a period should be or when it should commence.  


A number of delegations suggested that the text could be improved if it somehow clarified that threat of injury determinations are subject to the causation requirements of Article 3.5 of the Anti-Dumping Agreement.  However, several delegations pointed out that this might already be implicit in the language of Article 3.7, with one delegation opposed to any such cross-reference and another interested in further considering the issue with experts before expressing a view.   


Several other delegations suggested that the reference to "available evidence concerning" export markets might not be necessary, given that no evidence could ever be considered if unavailable to an investigating authority.  The original proponent however noted that it would be very hard for authorities to obtain such information, and that the proposed language would clarify that the exporters needed to provide such evidence for the authorities to consider.  Finally, attention was brought to an inconsistency between the English and Spanish language versions of the draft text.


Overall, the exchange of views on the un-bracketed changes contained in the draft text was constructive, and suggests to me that the Negotiating Group is progressing well toward building a consensus on the discussed items.  However, it is equally apparent that further clarification of certain concepts and fine tuning of language will be necessary.  


That concludes my presentation.  Once again, I would like to emphasize my view that these discussions were very useful, and that in my view it is important that we continue and intensify them.  Over the past few months, I have heard a lot said about how horizontal subsidies are "lagging behind" anti-dumping.  It happens however that recently we have been receiving new proposals in this area, and as a result I was obliged to set aside time to discuss them.  This however cut into the time we have available to do our "three pillars discussion" on anti-dumping, as well as on outstanding issues relating to horizontal subsidies.


Regarding our programme of future work, our next meeting will be held in the week of 6 to 10 December.  Given the conflicting demands for attention on the different topics in these negotiations, this will be a split session.  The first half of the week will be committed to anti-dumping, while the second half of the week will relate to fisheries subsidies. I will of course circulate a detailed agenda as soon as possible.


Next year, I anticipate a first session in late January or early February.  I will announce a precise date as soon as possible, and will try to take into account the constraints of delegations.  This session will relate to anti-dumping and to horizontal subsidies.  The additional dates for meetings during the first semester will be communicated in due course.  I can tell you now that I would expect a session in the week following the Rules Committees, i.e., in the week of 9 May 2011.

Non- Paper

Where there is long term government support of government financial institutions not independently operating on a commercial basis, the provision of loans and loan guarantees by such institutions to state enterprises unable to obtain such financing from commercial lenders or the conversion of such debt to equity in state enterprises inconsistent with the usual investment practice of private investors, shall be considered to confer a benefit.

Footnote 

It is understood that a Member may take measures for prudential reasons pursuant to laws and regulations of general application, including for the protection of investors, depositors, policy holders or persons to whom a fiduciary duty is owed by a financial service supplier, or to ensure the integrity and stability of the financial system.  Such measures shall not be used as a means of avoiding a Member's obligations under this Agreement.  Where a panel considers a dispute involving a measure taken for prudential reasons, panel members shall have expertise with respect to such measures.

� 官方融資支持所提供固定利率貸款採用最低之商業參考利率（CIRR），係於各國基準利率上加碼100個基點之固定利差


	� TN/RL/GEN/93 dated 18 November 2005.


	� It is understood that the Investigating Authority will only resort to secondary sources in the case of  inadequate co-operation from the granting government.


� Appellate Body Report on US - Softwood Lumber IV, para. 64.


� Mexico - Definitive Anti-Dumping Measures on Beef and Rice, WT/DS295/AB/R, para. 295.


� Submitted information cannot be used without undue difficulties if, inter alia, an assessment of the accuracy or relevance of that information is dependent upon other information that has not been supplied or cannot be verified.   


� Provided that the authorities need not consider any further evidence or information that is not submitted in time such that it can be verified during any on-site investigation conducted pursuant to Article 6.7.


� The sources consulted shall be identified in the disclosure conducted pursuant to Article 12.8.


� TN/RL/GEN/101/Rev.1 dated 6 June 2006.  
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