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1. Introduction

It is true that there has always been both a tense and cooperative relationship between sector regulation and competition policy. This presentation will focus on issues related to the role of competition policy in regulatory reform, as well as Chinese Taipei’s experiences on these issues.

1.1 Interrelationship Between Competition Policy and Regulation
In general, increased competition can improve a country’s economic performance. Stimulating competition and reducing regulation inefficiency have, therefore, become central to effective economic policy. However, there are some exceptions, such as in the case of market failure (e.g., natural monopolies, externalities, information asymmetries, and public goods), or when an attempt is made to protect and strengthen issues that affect the public interest (e.g., ensuring minimum services, technical or other standards). In these cases, regulations may be inevitable. If so, then the standard principle should be that, in enacting the regulations, only the minimum necessary amount of harm to competition and efficiency should be allowed to occur.
According to an OECD report
, in any assessment of the relationship between competition and regulation, the basic consideration is whether the regulatory policy is consistent with the concept and purposes of competition policy. There are four possible ways in which competition policy and regulation interact:
- Regulation can contract competition policy;
- Regulation can replace competition policy;
- Regulation can reproduce competition policy; and
- Regulation can use competition policy methods.
Since the 1990s, regulatory reform has emerged as a crucial policy area in APEC and OECD countries. Both APEC and OECD have developed principles vis-à-vis regulatory reform, namely, the “APEC Principles to Enhance Competition and Regulatory Reform” (1999), “OECD Policy Recommendations on Regulatory Reform” (1997), “APEC-OECD Integrated Checklist on Regulatory Reform”(2005), and “Competition Assessment Principles” (version 2.0, 2010). According to the APEC-OECD Integrated Checklist on Regulatory Reform, regulatory policy, competition policy and market openness policy are fundamental to successful and coherent regulatory reform.
Competition policy is a distinct and important element of regulatory reform because its principles and analysis provide a benchmark with which to assess the quality of regulations, and serve as a stimulus for the application of the laws that protect competition. Moreover, as regulatory reform gives rise to structural change, various forms of enforcement of competition policy are required to prevent market abuse on the part of the private sector since that would reverse the benefits of reform. The enforcement of competition policy is complemented by competition advocacy, the promotion of competition as well as sound market principles concerning policy and regulatory processes. 
1.2 Integrating Competition Principles into Regulatory Reform

Based on the experiences of numerous economies, competition principles can be integrated into regulatory reform programs in many ways. These include:
1. Integrating competition rules in the restructuring of national monopolies;
2. Monitoring accessibility to various networks by establishing rules that provide for non-discriminatory access to essential infrastructure and that also prevent the abuse of a dominant position by existing network operators;
3. Adopting laws and regulations that facilitate the creation of new firms and also reduce the costs of conducting business;
4. Gaining support for the creation of a culture of competition; and
5. Finding ways to curb the abuse of administrative power on the part of administrative monopolies.
Two examples of issues concerning integration are cited in the following:
· Those pertaining to reform in pro-competitive restructuring: this involves the horizontal and vertical separation of a former government monopoly so as to create, from the start, a competitive structure in a newly privatized industry.

· Those related to the role of competition law once privatization or reform has been achieved.
2.  Legislation and Enforcement of Competition Law
In Chinese Taipei, the competition authority is the Fair Trade Commission (hereinafter “the FTC”). The FTC was established in 1992 under the Fair Trade Act. It is a ministerial level government agency in charge of formulating competition policy and laws as well as enforcing the Fair Trade Act.
2.1 Legislation of the Fair Trade Act
In the mid-1980s, the economic policy of Chinese Taipei gradually shifted from a planned economy to a more market-oriented stance. In 1984, Chinese Taipei initiated a new economic policy approach to internationalization, liberalization, and institutionalization. Competition law was part of that project. The law was needed to constrain monopolies and cartels that had been unleashed by liberalization and to control unfair practices. Chinese Taipei’s competition law, namely, the Fair Trade Act, was enacted in February 1991 and put into force a year later. In order to improve efficiency and strengthen enforcement, the Fair Trade Act has been amended several times.
The Fair Trade Act is enacted for the purposes of “maintaining trading order, protecting consumers’ interests, ensuring fair competition and promoting economic stability and prosperity.” (Fair Trade Act, Article 1)
The Fair Trade Act covers a broad range of antitrust as well as unfair competitive concerns. The antitrust section regulates anti-competitive practices involving the abuse of a dominant position, merger controls, concerted actions, resale price maintenance as well as various other types of vertical restraints. The unfair competition section regulates unfair trade practices, such as counterfeiting, false and misleading advertising, damage to the reputation of a business, illegal multi-level sales and any other deceptive or grossly unfair trade practices that are likely to affect trade order. 
The Fair Trade Law covers all sectors of the economy. Other laws governing the competitive activities of enterprises, however, do take precedence over the Fair Trade Law but only insofar as such laws do not contradict the Fair Trade Law’s legislative purposes.
2.2 The Relationship Between the Fair Trade Act and Sector-specific Regulations

Article 46 of the Fair Trade Act refers to the relationship between the Fair Trade Act and sector-specific regulations, and the Fair Trade Act adopts a smoother approach to regulatory reform.

2.2.1 5-year grace period for specific state-owned enterprises
Chinese Taipei used to have a number of state-owned or state-managed enterprises, especially in public utilities, for example, in the field of electrical power, telecommunications, water and petroleum. All state-owned enterprises have sector regulatory schemes and certainly do play important roles in the economic system (state-owned enterprises accounted for 57% of industrial production in 1952; by 1986, that had declined to 20%). Since the mid-1980s, government policy has come to allow and even encourage the private sector to engage in a full range of business activities, and a privatization initiative has been launched to reduce inefficiency. The enforcement of competition law is important, particularly in the privatization process, since it prevents the creation of a private monopoly.
In the drafting stage of the Fair Trade Act, there was little consensus as to whether to apply competition policy to state-owned enterprises at the same time as the enactment of the Fair Trade Act or whether to grant them a certain transition period. Many strongly held the view that some transitional arrangements were necessary. Paragraph 2, Article 46 of the Fair Trade Act thus provided a five-year grace period for specific state-owned enterprises’ activities on the condition that the highest administrative authority approved it, but the types of conduct that were entitled to that exemption were rather few in number. Since the expiry of the transition period on Feb. 4, 1996, the state-owned enterprises in question have been subject to the Fair Trade Act and are on an equal footing with private firms. The intention is to allow state-owned enterprises a grace period to adjust themselves to the new competition environment after the implementation of the Fair Trade Law. During the five-year grace period, the FTC expended much effort on introducing the concept of competition to related agencies and industries, in order to make it easier for these agencies to adjust their regulations and supervision.

2.2.2 The Fair Trade Act has become the Fundamental Economic Law
Before the 1999 amendment, Paragraph 1, Article 46 of the Fair Trade Act originally read, “The provisions of this Law shall not apply to any act performed by an enterprise in accordance with other laws.” In other words, if there were conflicts between the Fair Trade Law and other laws, the Fair Trade Act would not apply. That was to say, where an enterprise engaged in activities prohibited under the Fair Trade Act, as long as these activities could be conducted under the regulation of other sector-specific laws and under the supervision of the government agency, such activities could have been exempted from the application of the Fair Trade Act. However, since its revision, Article 46 now states, “Where there is any other law governing the conducts of enterprises in respect of competition, such other law shall govern; provided that it does not conflict with the legislative purposes of this Law.” Accordingly, for other laws to have precedence over the Fair Trade Act, the current provision requires the precondition that “it does not conflict with the legislative purposes of this Law”, rather than the mere existence of the sector regulatory authority and the other relevant laws. The change gives the Fair Trade Act the status of a fundamental economic law, which serves as the basis for harmonizing competition and industrial policies. Now, other laws governing any enterprise’s activities should avoid conflicting with the legislative purposes of the Fair Trade Act. 

One fundamental objective of the current Article 46 of the Fair Trade Act is to direct each sector to a competition-based system. Yet it cannot be denied that in the interests of industry policy, governments sometimes need to structurally regulate specific industries at certain stages by means of specific laws. Therefore, in light of the amendment to Article 46, it is difficult to achieve Chinese Taipei’s industry goals. However, in Chinese Taipei, such issues, or potential conflicts, are generally easily resolved through consultation with other authorities, as provided for in Paragraph 2, Article 9 of the Fair Trade Act. Undeniably, this enables competition policy and industry policy to complement each other, and thus promote the stability and development of the overall economy.
2.3 Enforcement of the Fair Trade Act
The Fair Trade Act provides a two-track system for the enforcement of the Act: the administrative system and the judicial system. The FTC serves as the core of the administrative system and is granted the power to investigate and impose administrative sanctions, whereas the judicial system provides a civil remedy and, in certain cases, a criminal remedy as well.
To ensure that enforcement complies with the standards of transparency, predictability, non-discrimination, accountability and expediency in administrative procedures, the FTC has adopted some sixty guidelines for the enforcement of the Fair Trade Law. The functions of the guidelines are to provide both clear direction for the FTC’s investigative and resolution work and a source of reference for enterprises, so that they have a predictable business environment. In keeping with the aims of transparency and standardized law enforcement, the FTC, based on its cumulative work experience and interpretation of the Act, has continuously worked on setting up guidelines for handling various kinds of cases. As a rule of thumb, the FTC generally takes internationally recognized frameworks into account when developing its own enforcement guidelines.
In order to ensure that administrative procedures are as transparent as possible, the FTC formed a task force in 1998 to review and amend the FTC’s internal regulations, law enforcement standards and investigative procedures. The FTC established several guidelines, including the ‘Guidelines for Reading Files on Investigations and Petitions’ and the ‘Guidelines for On-the-Spot Debate and Presentation’.
Through enforcement, a competition authority not only corrects the unlawful competitive practices of enterprises but also conveys its stance regarding the preservation of market competition to the regulatory authority. Consequently, the regulatory authority, when drafting and amending regulations, will gradually become accustomed to the existence of the competent authority for market competition, will come to better understand the essence of market competition policy, will begin giving greater consideration to reconciling industrial policy and competition policy, and will even seek the opinions of the competition authority for market competition, and the active participation of the competition authorities for market competition promotes the efficacy of sector regulatory reform.

3.  Advocacy of Competition
The enforcement of competition law becomes more effective as familiarity with competition law and policy disseminates as a result of advocacy. 
Advocacy has been among the FTC’s most important functions, particularly during its first 10 years of operation. The FTC realizes that the sound and effective enforcement of the Fair Trade Act is highly dependent upon there being sufficient awareness of the Fair Trade Act among major players in the market; this is especially true in cases where the notion of competition is something new or has not yet been widely accepted which is often the case with certain sectors that were previously monopolized. It follows then that to effectively enforce the competition law, the FTC regards advancing the concept of the culture of competition as one of its major priorities. 
3.1 Undertaking Advocacy Activities

The FTC has committed a great deal of resources to pursue work related to advocating competition, and in so doing, it has been undertaking numerous activities, like those which follow:

1. Arranging training and capacity building programs for other administrative agencies, juridical departments and local authorities as well as private trade associations and consumer protection groups to ensure that they are aware of competition considerations;
2. Providing up-to-date enforcement information via the media, and by releasing publications on enforcement strategies, priorities and the achievements of the Fair Trade Law; 
3. Conducting 36-hour and 72-hour Fair Trade Law Education Camps on a regular basis;
4. Devising a framework for self-compliance for businesses to follow;
5. Setting up service centers which provide businesses and individuals with consulting services where experienced FTC staff handle calls and visits from the general public;
6. Establishing channels of communication with relevant government agencies, the judicial branch, private industrial groups and consumer protection groups, and as part of this, requesting that relevant government agencies incorporate competition principles into their laws.

The statutory foundation for the FTC to advise about the impact of other policies is a provision that calls on the FTC to cooperate with other government bodies (Article 9). Since its establishment, the FTC has continuously consulted with government agencies so that they might revise or repeal existing laws and has advised the responsible government agencies regarding the formulation and development of competition laws to ensure that they are compatible with the spirit of a market economy. 

3.2 Launching Projects to Review Sector Regulations 

In an effort to amend provisions of existing laws that run counter to the spirit of competition, the FTC launched a sequence of projects to comprehensively review each of the regulated sectors of the economy, and the results were reported to the Cabinet. Among these are:
· In 1994, the FTC set up a “Project for the Promotion of Regulation Liberalization” and a Task Force. They together reviewed all regulations that could have been inconsistent with the Fair Trade Law. The project was organized around seven sets of regulations for 12 regulatory agencies, including the Ministry of Finance, the Ministry of Economic Affairs, and the Ministry of Transportation and Communications. A total of 13 consultation meetings were held and over two hundred regulations were reviewed.
· In 1996, the FTC set up a “Project for Deregulation and Promotion of Market Competition” and a Task Force, whose mission was to review, and to a very large extent lift, improper controls and obstacles to market access. The Task Force identified 12 markets, including sugar, petroleum products, telecoms, liquefied petroleum gas, gravel, consumer cooperatives, telecommunications, cable television, customs’ clearance information, courier services, warehousing for export processing zones, government procurement of freight services and electronic information related to securities trading.
· In 2001, the FTC in coordination with the Cabinet launched the “Project for the Review of the Enforcement of the Green Silicon Island Vision and Promotion Strategy Regulations.” At the same time, the FTC initiated an ad hoc project to facilitate the review of the laws and regulations of all relevant government agencies so as to provide a fair market competition environment by incorporating competition policy. 
· In 2007, the FTC scheduled a three-year plan to examine government regulations as a whole that may be harmful to competition for the purpose of infusing the concept of competition into other regulated agencies and building a more active competition culture.
3.3 Participating in the Regulatory Reform of Various Sectors
The FTC has been earnestly involved in the regulatory reform of various sectors and in the drafting and formulation of amendments to individual laws that regulate specific sectors. These include:
–Telecommunications Act;
–Petroleum Administrative Act;
–Energy Management Act;
–Cable Radio and Television Act;
–Satellite Broadcasting Act;
–Banking Act;
–Merger Act for Financial Institutions; and the
–Financial Holding Company Act.
The FTC constantly provides regulatory agencies with the most current advice during the liberalization process of particular monopolized sectors, such as the telecommunications and petroleum markets. For example, the FTC drafts laws and formulates regulations to prevent an incumbent from abusing its dominant position by cross-subsidizing or engaging in undue pricing after the restructuring. Once a given market is liberalized, the responsibility for maintaining a competitive market environment mainly falls upon the enforcement of the Fair Trade Law. 

4.  Case: The Telecommunications Market

This report concludes by examining, in the form of a case study, regulatory reform within one public utility sector, namely, the telecommunications market in Chinese Taipei.

Such network services as electricity, telecommunications and gas are public utilities that require a fixed network to operate. In the past, most public utilities were regarded as ‘natural’ monopolies, but in recent years, with the advent of more and more technologies, the previous natural monopolies have been transformed into industries whose goods and services can be segmented and whose products can be traded in the marketplace. Hence, it is now increasingly and widely believed that supply and demand with regard to the provision of public utilities should also be decided by market rules, and thus the efficiency of the related businesses can be enhanced. 
Chinese Taipei has made striking progress in opening telecommunications services up to competition, and to this effect, the FTC has been participating in establishing sound mechanisms for post-opening market competition.
The Telecommunications Act of 1996, amended in 2005, has promoted the liberalization of the telecoms market while trying to curb the abuse of dominance. Changes in the regulatory regimes in the telecommunications market started in 1996, up to which time it had been highly regulated. The Directorate General of Telecommunications (DGT) under the Ministry of Transportation and Communications originally played the roles of both regulatory authority and monopoly operator. With the enactment of the Telecommunications Act in January 1996, the DGT was divided into two entities: first, the new DGT, which remained the regulator for telecommunications, and secondly, the newly-created Chunghwa Telecom Co. (CHT), which was put in charge of various telecommunications businesses, ranging from data communications and mobile phones to fixed networks. The National Communications Commission (NCC) was established on February 22, 2006, and some of the functions of the DGT have been moved to this new regulator. CHT was a 100% state-owned company in 1996, but against this, the state’s share declined to less than 50% in August 2005, and CHT became a private business. In 2010, there are more than 500 telecom companies，including 4 private fixed-network telecom companies. 

Since 1997, various telecommunications services that used to be monopolized have since been liberalized one after another. This is exemplified by the following statistics:

· The mobile phone, paging, and mobile data communications service markets were opened up (1997), with private operators gaining the right to enter the mobile communications market; obviously this was the demise of the monopoly on services in that area.

· The respective markets for satellite communications services (1998), fixed network communications services (1999), and 3rd generation mobile communications services (3G)(2001) were opened up.

The FTC has obviously been playing a major contributory role in the regulatory reform of the telecommunications market. It has functioned as:

· An advocator for building and nurturing a stronger culture of competition
The FTC asked Chunghwa Telecom Co. to take the initiative in establishing self-compliance mechanisms with a view to preventing violations of the Fair Trade Law and establishing a culture of market competition.

· A consultant on competition policy
The FTC has openly shared its opinions and work experience in competition policy and law with the Ministry of Transportation and Communications for the sake of providing it with insights into liberalizing the telecommunications market. Besides this, since making amendments to the regulations governing radio, television, cable television and satellite broadcast television, the FTC has regularly collaborated and communicated with relevant authorities in pursuit of securing a better form of management of vertical trading in the telecommunications and cable television industries.
· A participant in legislative and regulatory procedures
The FTC has participated in the drafting and formulation of amendments to the Telecommunications Act. As a result, provisions governing anti-competitive acts have been added to the Telecommunications Act of 1999. According to Section 26 of the Act, any carrier with a market share of more than 25% which has the ability to manipulate market price or control essential facilities is deemed a ‘dominant player.’ It is illegal for a dominant player to decline other carriers’ interconnection requests, refuse to lease circuits to a downstream competitor, decide on predatory pricing or adopt other harmful anti-competitive conduct.
· An enforcer of competition law
Should any illegal conduct take place, the FTC enforces the Fair Trade Law and makes necessary dispositions. In order to prevent the state-monopoly CHT from abusing its residual market power, for example, in addition to strictly enforcing the Fair Trade Law, the FTC incorporated the Regulatory Note on Telecommunications as part of its guidelines on handling cases. The guidelines clarify all kinds of conduct or transactions that telecommunications enterprises are most likely to violate under the Fair Trade Law. These mainly include the abuse of a dominant position, failure to provide pre-merger notification, concerted actions, behavior that is apt to restrict or impede fair competition, and other unfair behavior. Nevertheless, specific concrete facts need to be taken into account when handling special cases.
5. Conclusions

Regulatory policy should be consistent with the concept and purpose of competition policy. Closely-knit co-ordination between sector regulators and the competition authority is a precondition for the proper functioning of markets. 

Since its founding in 1992, the FTC has gradually built up a comprehensive, non-discriminatory, transparent and accountable competition regime. In its capacity as the competition authority, the FTC has consistently aimed at promoting competition by remedying market failures and has attached a high degree of importance to both the APEC and OECD principles on competition policy and regulatory reform. The FTC has been relentlessly involved in the regulatory reform of various sectors and in the drafting and formulation of amendments to individual laws that regulate specific sectors. The Fair Trade Law does not, however, require that other ministries consult with the FTC on whether proposed legislation contains any anti-competitive clauses.
In moving away from heavy-handed regulations to a freer, more open economy, Chinese Taipei has accomplished a great deal in past years, and the FTC has been very keen on and actively involved in creating and maintaining a good regulatory environment that corresponds to the spirit of a market economy. However, regulatory reform is a long-term process, which must involve achieving a change of culture within regulatory agencies, and there is still much that needs to be done. With this in mind, the FTC will continuously make efforts to combine advocacy with enforcement to reform the market for regulated sectors. 
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For any matter provided in this Act that concerns the authorities of any other ministries or commissions, the Fair Trade Commission, Executive Yuan may consult with such other ministries or commissions to deal therewith.
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