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One of the major issues before us is that how and where we should
do that with the DSU reform. Two more specific comments/observations
for the Members to consider:

1) The three scenarios and the case law

a. If we look at past practices, there are at least three scenarios that

we may consider here:

I. Both parties are developing Members, e.g., DS366
Colombia Port Entry brought by Panama in their Art.
21.3(c) proceeding, the arbitrators acting under Article
21.3(c) paid "'[p]articular attention' to ‘'matters affecting the
interests' of both an implementing and complaining
developing country Member or Members,' given that the

scope of this provision is not textually limited to either of



these parties"; here, Arbitrator considered that, "in a

situation where both the implementing and the

complaining Member are developing countries, the

requirement provided in Article 21.2 is of little

relevance, except if one party succeeds in

demonstrating that it is more severely affected by

problems related to its developing country status

than the other party"; he concluded, "I do not consider

that either Colombia or Panama have demonstrated that
the challenges they face as developing countries are
relatively more severe than the ones faced by the other
party,” and thus "the developing country status of both
parties has not swayed me to either a longer, or a shorter,

'reasonable period of time.™)

ii. Developing member as the complainant and the
developed member, respondent

lii. EC-Chicken Cuts(21.3(c)), EC-Sugar Subsidies (21.3(c)),
US-Gambling(21.3(c))

1. EC-Tariff Preference(21.3(c)), Concluded that it is
unnecessary to decide issues related to Article
21.2 in the present dispute because "neither party
has provided a satisfactory explanation or evidence
of the precise manner in which [developing]
countries are particularly affected, as developing
country Members, by the European Communities'
implementation of the recommendations and
rulings in this dispute, nor how this should affect

the reasonable period of time for implementation.” )

iv. Developing member as the respondent and developed

member, complainant



1. Indonesia - Autos (Article 21.3(c)) (Given

Indonesia's status as "a developing country that is

currently in a dire economic and financial situation,"
the Arbitrator said that he would give "full weight" to
the mandate of Article 21.2.)

2. Chile - Alcohol (Article 21.3(c)) (Article 21.2
"enjoins ... an arbitrator ... to be generally mindful

of the great difficulties that a developing country
Member may ... face as it proceeds to implement

the recommendations and rulings of the DSB.")
2) The distinctions of Art. 21.2 and footnote H to the Art. 21.3(c)

a. Art. 21.2->General/broad coverage and not a mandatory

obligation on arbitrator “should”

b. Footnote->a more specific and narrowed scope of
application and a mandatory obligation on the arbitrator with the

wording “shall”
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where both the implementing and the complaining Member are

developing countries, the requirement provided in Article 21.2 is of

little relevance, except if one party succeeds in demonstrating that it

is more severely affected by problems related to its developing
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country status than the other party"
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# ] : We appreciate colleagues from China to comment on this

issue, and we thank the Chair allowed me to clarify that we also agree that
any Member’s developing status shall not be determined by the arbitrator
alone, and what we wanted to depict in the arbitrators’ current practice is
that the consideration focused on the specific circumstances of the
developing Members, the relevant level of development, though may be
considered, is not in itself a major factor to be considered here. The
arbitrators still looks into the specific evidence or elaboration of the
affected interests of the developing Members.
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(=) Timeframe — DSU Art.4.7
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(2 ) Timeframe — DSUArt.6.1
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I #rpE ¥ o (If we look at the current practice of the DSB, in
particular, the over-400 disputes that we have accumulated since the
establishment of the WTO, and ask how many panels were established at
the first request, it seems clear that the number of panels established at
the first panel request are far fewer than those established at the second
request. Members have taken advantage of the time extended and there
must be some merits under such practice. While we are not certain
whether S&D treatment for developing members on timeframe would be

fully taken into account at some other stages, we are somewhat inclined to
keep the flexibility at this stage for panel establishment. )

(7 ) Timeframe — DSU Art.16.1
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