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摘要

一、本次會議主要議題為韓國漁業補貼之規範架構提案、小型脆弱經濟體集團（SVE）及漁業補貼之特定性（Specificity）。
二、韓國漁業補貼之規範架構提案議題：韓國漁業補貼提案：韓國補充回應上次會議各國提出之問題，包括：（一）有些從禁止補貼項目移至可控訴補貼項目之目的在與國內政策措施相容；（二）禁止某些補貼對保育資源並無助益，重要的是要執行有效的漁業管理措施，經由同儕檢視（peer review）與爭端解決制度予以確保；（三）韓國基本上同意開發中國家有特殊與差別待遇（S&D）；（四）爭端解決小組需要會員有共識才會成立，有助於參照專家意見對爭議問題做出決定；（五）公海一率禁止補貼沒有例外；（六）加工設施應列入可控訴補貼項目；（七）韓國將在適當時機提出修正版本。
三、小型脆弱經濟體集團（SVE）議題：SVE主張應允許額外補貼項目，即：（一）漁船購入、建造、修理、重建、更新或現代化之補貼；（二）營運成本補貼（包括執照費、油料、人事、保險、漁具等）。巴貝多、模里西斯、巴西、聖露西亞、多明尼加、香港及PNG相繼發言支持本案，其他國家則有諸多疑慮。
四、心得與建議事項：（一）韓國提案有關禁止性補貼範圍方面之立場為對過度捕撈與過漁現象有直接影響之補貼計畫應列入禁止性補貼項目，而對並不會造成過度捕撈與過漁，或在會員具有有效漁業管理制度下，將不會造成過漁及漁撈能力過剩項目，則不應將其列為禁止性補貼，此立場與我國相符合，可適度支持；（二）我方可考慮支持韓方將部分原本列為禁止性補貼者改列為可控訴補貼，例如營運成本、對漁民所得支持、漁產品價格支持等，俾增加漁業補貼彈性空間；（三）韓國將整理會員之意見後，在適當時機提出修正文件以供討論，宜注意韓國版本之修改變化，對有利我方之論點繼續適度支持，對有損我方利益或與我立場相左部分，則宜透過雙邊或與我同盟之核心五國協調；（四）特殊與差別待遇（S&D）係新漁業補貼規範中相當重要的一環，我國宜繼續支持新規範應充分考量S&D待遇對低度開發國家會員在經濟發展、生計與糧食安全上的重要性；然而有必要有條件地讓開發中國家適用S&D待遇，避免空白支票之虞，而減損WTO漁業補貼談判結果之有效性。
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壹、目的


世界貿易組織（WTO）貿易規則談判，於97年12月18日提出修正版主席文件（TN/RL/W/236），判談小組主席Guillermo Valles Galmes之後路徑圖（roadmap）方式供會員進行漁業補貼規範之概念性討論，使議題聚焦以期加速整體談判進程。

本次會議重點將接續前次會議（12月10日至11日）討論小型脆弱經濟體集團（SVE）（註：係指開發中國家之小型脆弱經濟體，主要為加勒比海與中美洲國家）所提「漁業補貼規範之額外彈性」談判文件（TN/RL/GEN/162）案，要求對SVE放寬漁業補貼規範限制、韓國漁業補貼之規範架構（FRAMEWORK OF THE DISCIPLINES ON FISHERIES SUBSIDIES TN/RL/W/236）提案及漁業補貼之特定性（Specificity）。（註：有關特定性係指會員境內有由政府或任何公立機構提供之財務補助者，並對提供補貼機關轄區內單一事業或一群事業或產業之特定補貼。）我方於WTO漁業補貼會議大會之前，先與日本、韓國、歐盟及加拿大舉行核心五國（Core 5）會議，研議漁業補貼共同談判策略。


鑒於本次會議係主席漁業補貼新年度第一輪談判，且前列議題對我國未來漁業政策影響至鉅，因此，本出國行程旨在彙整蒐集相關國家對是項議題之立場與建議，並適切主張我方立場以維護我國漁業發展及漁民權益。
貳、過程
1月25日（星期一）就漁業補貼議題發言資料作最後修正

1月26日（星期二）台、日、韓、歐、加核心五國會議

1月26日（星期二）至1月27日（星期三）參加漁業補貼會議大會
一、1月25日就漁業補貼議題發言資料作最後修正
    本（99）年1月25日職與我常駐WTO代表團林家榮秘書（農委會派駐）及陳滿盈秘書（國貿局派駐）舉行團務會議，就本署前提供之漁業補貼議題發言資料配合最新發展情勢作最後修正，內容包括韓國漁業補貼提案及小型脆弱經濟體（Small vulnerable economies, SVEs）額外彈性新提案，修正立場文件如附件，以供會議中運用。另有關漁業補貼之特定性（Specificity）議題，係指由政府部門對單一事業或一群事業或產業之特定財務補貼，惟因尚無會員提出書面文件，預期各會員僅將就特定性做一般陳述。
二、1月26日台、日、韓、歐、加核心五國會議
    1月26日本邀集歐盟、韓國、加拿大及我國召開「核心五國集團」會議，由日本農林水產省水產廳漁政部長奧原正明（Mr. Masaaki Okuhara）主持、其他各團團長為韓國外經貿部多邊貿易局局長Mr. Gheewhan Kim、加拿大資深貿易專家Ms. Alison O`Leary及歐盟代表。會中討論小型脆弱經濟體額外彈性新提案、漁業補貼之特定性（Specificity）、及韓國漁業補貼提案等議題，主要內容如次：12月9日本邀集歐盟、韓國、加拿大及我國召開「核心五國集團」會議，由日本農林水產省水產廳漁政部長奧原正明（Mr. Masaaki OKUHARA）主持、其他各團團長為韓國外經貿部多邊貿易局局長Gheewhan Kim、歐盟Unit Head Mr. Neil MacDonald。會中除討論目前談判進展、12月10日漁業補貼會議將討論之路徑圖（roadmap）議題外，另一重點係就韓國最新提案（TN/RL/W/245）進行會前檢視，以研商本集團之談判策略，會議主要情形為：
（一）小型脆弱經濟體額外彈性新提案：日本認為允許補貼彈性應在已開發國家及開發中國家間取得平衡，大型發展中經濟體也要承擔較多責任；日本另認為小型經濟體之定義設定在該國佔世界非農產品市場進入（NAMA）貿易量0.1%以下及佔全球海洋捕撈量1%以下之標準太寬鬆，SVEs要求補貼彈性但也不可導致過漁或漁撈能力過剩。韓國亦認為SVEs定義佔全球海洋捕撈量1%以下之標準太寬鬆。我團表示原則支持SVEs補貼可較有彈性，並支持核心五國對SVE定義標準之立場。加拿大則對SVE定義無意見，但不支持SVEs要求允許其營運成本補貼，因將對漁業資源保育造成損害。
（2） 漁業補貼之特定性（Specificity）：日本認為WTO補貼暨平衡措施（ASCM）協定已對特定性有所規範，無需在漁業補貼條文中另行規定。韓國則認為ASCM對特定性規範過於嚴苛，又特定性與用油補貼有關，屬敏感議題，例如韓國用油補貼並不特定限於漁業，其他如農業與交通業亦有用油補貼。我團則認為主席漁業補貼版本中提到特定性部分若能刪除，回歸ASCM規範則為解決方式之一，另ASCM對特定性之規範對象係指對單一事業（enterprise）、一群事業或產業（industry）之特定財務補貼，對個人（individual）之補貼及漁業這項產業之補貼是否屬ASCM規範對象以往曾有爭議，值得觀察。日本贊同我團看法，並認為若ASCM規範對象過廣，則補貼措施就會出問題，必須限制其規範對象，韓國表示應減少規範之對象；加拿大與歐盟認為特定性應與ASCM規範一致。
（3） 韓國漁業補貼提案：韓國表示將於本次會中對去（2009）年12月份漁業補貼會議中各國提出之問題補充說明，至於韓國修改之漁業補貼版本提出之時機將參考主席何時提出其修正版本，另上週非正式部長會議已要求規則談判小組要在今年3月舉行之杜哈回合談判進展盤點（stock-taking）會議中提出主席修正版本。我團表示漁業補貼之主席修正版本可能不會比農業及NAMA議題修正版本先提出，另去（2009）年12月份漁業補貼會議中有些國家表示需要時間研究韓國版本，若本次會議中有國家表示意見，我團亦將回應支持韓國版本，韓方表示感謝。
三、1月26日至1月27日漁業補貼會議大會
    有關漁業補貼會議大會由職與我常駐WTO代表團林家榮秘書及陳滿盈秘書參加，議程為討論韓國漁業補貼提案（TN/RL/W/245）、小型脆弱經濟體額外彈性新提案、漁業補貼之特定性（Specificity）等議題，主要內容如次： 
（一）韓國漁業補貼提案：韓國補充回應上次會議各國提出之問題，包括：1.有些從禁止補貼項目移至可控訴補貼項目之目的在與國內政策措施相容，例如社會福利、基礎建設與油價補貼等措施；2.禁止某些補貼對保育資源並無助益，重要的是要執行有效的漁業管理措施，經由同儕檢視（peer review）與爭端解決制度予以確保；3.韓國基本上同意開發中國家有特殊與差別待遇（S&D），主席版本有關此部分只要小幅修改即可；4.爭端解決小組需要會員有共識才會成立，有助於參照專家意見對爭議問題做出決定；5.公海一率禁止補貼沒有例外；6.加工設施應列入可控訴補貼項目；6.韓國將在適當時機提出修正版本。主席請各國發言，惟並無其他會員表示意見，主席裁決若有意見在往後會議中亦可再表達。
（二）小型脆弱經濟體（SVEs）額外彈性新提案：東加與薩爾瓦多代表SVEs說明本案，主張SVE係指一國貿易量佔世界非農產品市場進入（NAMA）貿易量0.1%以下及佔全球海洋捕撈量1%以下之國家，應允許額外補貼項目，即：1.漁船購入、建造、修理、重建、更新或現代化之補貼；2. 營運成本補貼（包括執照費、油料、人事、保險、漁具等）。其理由為SVEs國家在全球海洋野生捕撈所佔比例低於0.1%，不會造成漁撈能力過剩或過漁，且SVEs在維繫基本生活與生存極度依賴漁業。巴貝多、模里西斯、巴西、聖露西亞、多明尼加、香港及PNG相繼發言支持本案，其他國家則有諸多疑慮，包括： 
   1. 小型經濟體之定義設定在該國佔世界非農產品市場進入（NAMA）貿易量0.1%以下及佔全球海洋捕撈量1%以下之標準太寬鬆。（日本、澳洲、智利、紐西蘭、韓國、美國）
2. SVEs必須具備有效漁業管理能力，避免非法、無報告、未管理（IUU）漁撈行為，並加入區域性漁業管理組織。（日本、智利、紐西蘭、秘魯）
3. SVEs要求之二項額外補貼項目：漁船購入、建造、修理、重建、更新或現代化之補貼；及營運成本補貼應明訂定期限，而非永久例外。（哥倫比亞、澳洲、歐盟）
4. SVEs補貼對象漁船大小需要限制，漁船大小之界線是否如主席版本所列之10公尺則要再討論。（台灣、澳洲、紐西蘭）
5. 因許多WTO會員並非FAO或其他區域性漁業組織之會員，故宜由WTO設立漁業補貼的專家小組，邀請FAO等相關組織專家以進行各國漁業管理相關檢視。（台灣）
6. SVEs補貼漁船作業區域應限於經濟海域（EEZs），公海作業則不可補貼。（澳洲、紐西蘭、秘魯）
7. 適用本SVE提案允許額外補貼之國家僅有該案附件所列之18國或者還有其他國家適用必須釐清。（澳洲、美國、歐盟、秘魯）
（三）最後主席裁示請SVEs提案國參考各國意見提出修正版本。
（四）漁業補貼之特定性（Specificity）：主席說明現行ASCM僅對具特定性之補貼有所規範，而不具特定性之補貼如何規範需要進一步討論。墨西哥認為現行ASCM協定對特定性之規範不夠明確，例如某個國家某類補貼在數個不同部門皆有，但在漁業部門之此項補貼比例很小，在ASCM中並無規範，故在新漁業補貼規範中需明訂如何認定此類措施是否為有特定性之補貼。多數會員如日本、澳洲、加拿大、挪威、厄瓜多認為若要在新漁業補貼規範中處理特定性問題，則必須與現行ASCM協定一致，美國、智利、澳洲、紐西蘭則主張不應以特定性議題開放更多補貼，挪威表示將在適當時機提出有關特定性規範實質文字內容，墨西哥亦表示將考慮是否提出書面提案。主席裁示鼓勵會員就此議題提出提案供下次會議討論。
（五）會外資訊：日本團長水產廳漁政部長奧原正明提及現任FAO漁業委員會副秘書長野村ㄧ郎將於今年八月屆退，水產廳正接洽請野村擔任兼職顧問之可能性。
叁、心得與建議事項

一、韓國提案有關禁止性補貼範圍方面之立場為對過度捕撈與過漁現象有直接影響之補貼計畫應列入禁止性補貼項目，而對並不會造成過度捕撈與過漁，或在會員具有有效漁業管理制度下，將不會造成過漁及漁撈能力過剩項目，則不應將其列為禁止性補貼，此立場與我國相符合，可適度支持。
二、我方可考慮支持韓方將部分原本列為禁止性補貼者改列為可控訴補貼，例如營運成本、對漁民所得支持、漁產品價格支持等，俾增加漁業補貼彈性空間。
三、韓國將整理會員之意見後，在適當時機提出修正文件以供討論，宜注意韓國版本之修改變化，對有利我方之論點繼續適度支持，對有損我方利益或與我立場相左部分，則宜透過雙邊或與我同盟之核心五國協調。
四、特殊與差別待遇（S&D）係新漁業補貼規範中相當重要的一環，我國宜繼續支持新規範應充分考量S&D待遇對低度開發國家會員在經濟發展、生計與糧食安全上的重要性；然而有必要有條件地讓開發中國家適用S&D待遇，避免空白支票之虞，而減損WTO漁業補貼談判結果之有效性。
肆、附件：漁業補貼討論文件
一、韓國新提案（TN/RL/W/245）
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FRAMEWORK OF THE DISCIPLINES ON FISHERIES SUBSIDIES

Communication from the Republic of Korea

The following communication, dated 23 November 2009, is being circulated at the request of the Delegation of Korea.  

_______________

Introduction

1. The Republic of Korea would like to make the following written contribution in an effort to assist the Negotiating Group on Rules in developing a framework of the disciplines on fisheries subsidies.  Korea has delayed the submission of this contribution to the Negotiating Group on Rules, out of due respect for the Chair's intention to thoroughly discuss the roadmap before dealing with the new proposals of Members.  Considering that the discussion on the roadmap is coming to a close, Korea finds now to be the appropriate time for this submission.  Korea expects that this contribution will be considered promptly, in due course, as Members move forward to the next stage of the discussions. 

2. The Chair's roadmap, like the draft text, begins with the presumption that all subsidies in the fisheries sector should be prohibited with very limited exceptions.  This is manifestly inconsistent with the concepts and principles of the Agreement on Subsidies and Countervailing Measures ("SCM Agreement"), which identifies as prohibited only those subsidies that are unarguably harmful and for which a consensus in this regard has long existed in the international community.  Designating now a wide range of subsidies as prohibited in the Annex would run the risk of undermining the basic structure and principles of the SCM Agreement.

3. The reason that consensus has been impossible to achieve is largely due to discussions proceeding on a misunderstanding of the mandates for negotiations.  Only when Members return to the combined mandates of the Doha and Hong Kong Ministerial Declarations will we be able to find a way forward.

Doha and Hong Kong mandates
4. The Doha Ministerial Declaration provided in paragraph 28 that discussions on clarifying and improving disciplines under the SCM Agreement were to move forward "while preserving the basic concepts, principles and effectiveness of these Agreements and their instruments and objectives."  The Ministers further noted that, "in the context of these negotiations, participants should also aim to clarify and improve WTO disciplines on fisheries subsidies."  

5. The Ministers then explicitly cross-referenced negotiations on Trade and the Environment.  However, paragraph 31 of the Declaration, which deals with Trade and Environment, made clear that "fisheries subsidies form part of the negotiations provided for in paragraph 28."  Thus, it is inescapable that negotiators were being instructed to clarify and improve the disciplines on fisheries subsidies within the overall context of the negotiations under the SCM Agreement wherein the basic concepts, principles and effectiveness of the SCM Agreement were to be maintained.

6. In the Hong Kong Ministerial Declaration, paragraph 9 of Annex D, the cross-reference to trade and environment is reiterated along with the "broad agreement that the Group should strengthen disciplines on subsidies in the fisheries sector, including through the prohibition of certain forms of fisheries subsidies that contribute to overcapacity and over-fishing (emphasis added)."  The Ministers then called upon negotiators to work at clarifying the nature and extent of these disciplines, including their transparency and enforceability.  

Problems of the current approach
7. In Korea's view, the negotiations have not seriously addressed the mandates of the two Ministerial Declarations.  Instead of starting from a position wherein the basic concepts, principles and effectiveness of the SCM rules are to form the framework for these efforts to clarify and improve the disciplines of fisheries subsidies, the focus has been on compiling lists of prohibited subsidies in a fashion that ignores and contradicts many years of experience with how prohibited subsidies disciplines are structured and implemented.  

8. One of the bedrock principles must be that subsidies are not prohibited unless it is unambiguously clear that they cause harm.  Thus, Members wishing to expand the list of prohibited subsidies beyond those for which there is a clear consensus must demonstrate that such subsidies have indisputably negative impacts on fisheries stocks.  

9. Another issue concerns an article in the main text of the SCM Agreement that should relate to the annex on fisheries subsidies.  Korea considers it legally inappropriate to make Article 3.1 (prohibited subsidies) of the SCM Agreement a reference point for the entire annex on fisheries subsidies.  The envisaged annex on fisheries subsidies deals not only with prohibited subsidies but also with a number of other disciplines, including other subsidies regulated on the basis of overcapacity and over-fishing tests and of promoting the use of fisheries management schemes.  A new article should be inserted in an appropriate place in the main text of the SCM Agreement, properly referring to the annex on fisheries subsidies.  Similar adjustments will have to be considered to make the proposed annex compatible with the basic structure and principles of the SCM Agreement. 

10. In addition, Korea wishes to point out several misunderstandings on the Hong Kong mandate in the Chair's roadmap.  In paragraph 3 of the Chair's roadmap, instead of discussing the disciplines that may be including prohibited subsidies, Members are invited to go down a road where "the central focus of these negotiations is the strengthening of disciplines, in particular through a prohibition." The Chair has substituted "in particular" in place of "including" and completely changed the meaning of the mandate.  "Including" means it is intended that there should be a broad set of rules that include prohibited subsidies as merely one among many elements.  On the other hand, using "in particular" implies that prohibited subsidies are the focus of the whole exercise rather than just one portion of it.   

11. In paragraph 5 and throughout the proposed roadmap there are references to disciplines on "overcapacity or overfishing."  The Hong Kong Declaration called for a possible prohibition on fisheries subsidies that contribute to "overcapacity and over-fishing." The incorrect use of the disjunctive rather than the conjunctive is noteworthy.  The focus must be on both elements together and, ultimately, on over-fishing. 

Principle for disciplines specific to fisheries subsidies

12. In light of the Doha and Hong Kong mandates, new disciplines for the fisheries subsidies should conform to the basic concepts and principles of the SCM Agreement, which, among other things, require a rigorous examination of (i) the existence of a subsidy, (ii) specificity and (iii) the adverse effect.  In the case of the first two requirements, there seems to be no reason to deviate from the general rule of the SCM Agreement, even for fisheries subsidies, as the Chair's text acknowledges. 

13. As regards the third requirement, namely, the adverse effect test, it is clearly necessary to adjust the subject matter of the test.  The starting point of the negotiations on fisheries subsidies was a wide recognition among Members that in light of the straddling and migrating nature of fishery resources and the current depletion or overexploitation of certain fish stocks, the adverse trade effect test employed in the current SCM Agreement would be inappropriate to address the issue of fisheries subsidies.  Thus, a new test based on a subsidy's effect on the overcapacity and over-fishing of fishery resources rather than its trade effect
 was considered to be necessary. 
14. In this regard, only those subsidies whose unarguably negative effect on the sustainability of fisheries resources are demonstrated during the rules negotiations should be prohibited without requiring the proposed adverse effects test.  Without sufficient scientific and empirical evidence, many Members were unconvinced about the existence of a clear-cut causal relationship between the subject subsidies and overcapacity and over-fishing.  This demonstrates the necessity and usefulness of the adverse effects test for the fisheries subsidies other than the clearly defined prohibited subsidies.

Differentiated disciplines
A. 
BOX I ("RED BOX"):  SUBSIDIES TO BE PROHIBITED EX ANTE WITHOUT A FURTHER OVERCAPACITY/OVER-FISHING TEST 

15. The SCM Agreement lists the two types of subsidies that are prohibited in light of international consensus due to their obvious adverse trade effects.  For these subsidies, no separate adverse trade effect test is needed since there was agreement during the negotiations that they definitely have adverse trade effects, detrimental to the interests of other Members, and should therefore be prohibited ex ante.  

16. Likewise, there may be certain subsidies whose adverse effects on the sustainability of fishery resources to the extent of leading to overcapacity and over-fishing is so obvious that they should be prohibited outright.  In the past negotiations of the Negotiating Group, a variety of subsidies were suggested for prohibition.  As the Chair recognized in his roadmap, there was no convergence of opinions as to which subsidies should be prohibited and which subsidies should not.  In the view of Korea, however, a certain limited number of subsidies received more recognition than others among the participants in the Group as requiring outright prohibition because of their intrinsic damaging nature.

17. In the view of Korea, these subsidies could be prohibited outright under the new disciplines, subject to the consensus of all the participants.  The subsidies that are to be prohibited ex ante could be those of which the benefits are conferred, for example, on:
 


(i)
any vessel engaged in illegal, unreported or unregulated fishing
;


(ii)
the transfer of fishing vessels to third countries; 


(iii)
the further transfer of access rights; or


(iv)
the acquisition or construction of new fishing vessels and fishing vessel modifications, resulting in capacity enhancements. 

For these subsidies, no separate adverse effect test would be needed as this box prohibits subsidies ex ante.  Again, the above list is simply illustrative and depends much on the outcome of the discussions among Members to confirm the consensus as to what fisheries subsidies should be designated as prohibited.

B. 
BOX II ("AMBER BOX"): SUBSIDIES TO BE PROSCRIBED SUBJECT TO AN OVERCAPACITY AND OVER-FISHING TEST 

18. Subsidies other than those falling under the Red Box shall be proscribed only if they are determined to be causing overcapacity and over-fishing.  Here, an overcapacity and over-fishing test is required as a first step, in line with the general discipline of the SCM Agreement on actionable subsidies.  The subsidies should be proscribed only when scientific and objective examinations on the effects of the challenged fisheries subsidies demonstrate that the subsidies in question result in overcapacity and over-fishing. 

19. For instance, a proposed regulation of subsidies conferred on operating costs, including fuel, warrants more detailed and comprehensive discussions among Members.  It can be agreed that fuel subsidy has the potential, but not the certainty, to lead to overcapacity and over-fishing.
 At the same time, however, it may also be true that categorical prohibition of fuel subsidy in its entirety, simple as it may be, would cause substantially negative impact on the livelihood of the Members' fishing households that have been traditionally dependent upon such measures.  Any proposed regulation on the fuel subsidy, therefore, should be tailored down to address these conflicting interests.  In this context, regulation of the fuel subsidies could also be based on an objective and scientific assessment of the alleged overcapacity and over-fishing arising from the subsidy granting measure.

20. In reality, however, particular subsidies among those that do not fall under Box I may carry a more conspicuous negative effect on fish stocks.  Recognizing the relatively higher potential of the adverse effects of certain subsidies, it may be suggested that these subsidies create a rebuttable presumption of causing overcapacity and over-fishing, unless demonstrated otherwise.  An example of a subsidy falling under this category would be a subsidy for the price support.  Further discussions among Members may determine what else can be included in this category.

21. In situations where a fisheries management system has been established by a Member or Members, overcapacity and over-fishing may be considered as not being present if the system could effectively reduce or negate any potentially adverse effects of the subsidy on fish stocks.  In reality, it would not be practical to require Members to establish a perfectly operating fisheries management system.  Instead, a panel and the Appellate Body in a particular case will be able to review the structure and effectiveness of the fisheries management system in the case and accord appropriate evidentiary weight under the circumstances, including a determination on whether the fisheries management system can disconnect a possible causal relationship between the subject subsidy and overcapacity and over-fishing, in the course of resolving the dispute. 

22. It should be noted that several studies from various international organizations, including the OECD and UNEP, have found the link between the fisheries management system and fish stock to be empirically relevant.

23. Members should give further consideration to how they wish to define fisheries management systems for purposes of these new disciplines.  Korea believes that such a system should include an effective means of identifying maximum sustainable yield (MSY), vessel registration, allowable catch quotas, effective enforcement, monitoring and surveillance, and effective penalties for violation.
 

24. In Korea's view, reference to fisheries management systems is the most constructive element of the new rules regime.  The focus must be on the sustainable use and conservation of fisheries resources.  If effective fisheries management systems are in place, the ability of Members to work with their coastal communities will be sustained at the same time that the fish stocks are being preserved.  Korea is convinced that focus on this positive element is the best way towards building consensus that will achieve the desired goal of sustainable fisheries.  If Members truly wish to move forward in developing rules that are important to the multilateral efforts to maintain sustainable fisheries, a sharper focus on ways to use new rules to encourage an effective fisheries management system is required. 

C. 
GENERAL EXCEPTIONS
25. The Chair's Draft provided that certain subsidies might be excluded from the new disciplines.  However, even though the exceptions were denoted as "general," they were in fact not generalized but limited to certain subsets of prohibited subsidies.  While it can be accepted that the identified subsidies will be considered exceptions, to be invoked as affirmative defences, they need to be made more generally applicable, as in the context of Article XX of the GATT.

26. Korea cannot accept the strict limitations on the possible provision of funds whose sole purpose is to enhance vessel and crew safety.  This is a fundamental human and social issue and has been recognized as such since the inception of the GATT.  Depriving a Member of the authority to carry out this key function would undermine the legitimacy and effectiveness of the fisheries subsidies regulation in the long run.  As such, some clarifications can be included to the exception to ensure that this fundamental right is to be preserved.

27. Other General Exceptions should include subsidies for (1) the adoption of gear for selective fishing techniques;  (2) the adoption of other techniques aimed at reducing the environmental impact of marine wild capture fishing;  and (3) implementation and compliance with fisheries management regimes.  These are the very practices that need to be encouraged.  It makes no sense to restrict the applicability of these exceptions to certain subsidy categories, or to overly constrain the exceptions with limiting language.

28. Some subsidies that have clear socio-economic policy implications should also be included in the General Exceptions.  Examples of these subsidies include: 

· re-education, re-training, early retirement or cessation of employment as fish workers pursuant to government programmes to reduce marine wild capture fishing capacity;  

· vessel decommissioning provided that they are not a backdoor method of maintaining or increasing fishing capacity in replacement vessels or otherwise;

· port infrastructure or other physical port facilities
;

· subsistence and artisanal fisheries, provided that objective quantitative limits are established
; or

· social welfare payments for fish workers and fishing communities not related to catches, production or other productivity measures.

These subsidies contain distinct socio-economic dimensions that should be preserved to the extent that they do not compromise the objectives of the fisheries subsidies rules. 

Dispute settlement

29. Dispute settlement provides one of the greatest challenges in constructing new fisheries disciplines while maintaining consistency with the basic structure and principles of the SCM Agreement.  This is because the concept of traditional dispute settlement focuses on bilateral assertions of trading rights.  That is fundamentally different from the issue before Members in regard to fisheries subsidies because the interest at stake is a multilateral natural resources matter.

30. As an enforcement mechanism for those fisheries subsidies not falling under the prohibited category, the Chair's draft does provide for a creative and innovative approach in Article IV.  Korea supports the basic idea and scheme behind this article of the Chair's text.  We believe that Members could further expand and fine-tune the basic idea and scheme of the Chair's text in a manner that is more manageable in actual operation.  For instance, Members could endeavour to further elaborate the definition of key terms used in Article IV of the Chair's text.

31. Korea notes that the present dispute settlement mechanism is one of the remarkable achievements of the WTO regime.  In fact, over the years we have seen panels and the Appellate Body, when faced with novel issues in complex litigations, interpret relevant covered agreements in accordance with international law, develop new jurisprudence within the parameters of the covered agreements and successfully resolve the disputes.  

32. Korea is confident that future panels and the Appellate Body will be able to handle fisheries subsidies disputes in a reliable manner, as long as clear rules and guidelines are provided in the revised SCM Agreement.  For instance, with respect to the fisheries subsidies falling under the amber box, where an overcapacity and over-fishing test is required, panels and the Appellate Body will be able to develop new methodologies and jurisprudence in this regard in order to achieve the objectives of the new adverse effects test.

__________
二、小型脆弱經濟體集團(SVE) 新提案（TN/RL/GEN/162）
	World Trade

Organization
	

	
	

	
	TN/RL/GEN/162

8 January 2010

	
	(10-0054)

	
	

	Negotiating Group on Rules
	Original:  
English


TEXTUAL PROPOSAL FOR ADDITIONAL FLEXIBILITIES FOR SMALL AND VULNERABLE ECONOMIES UNDER ARTICLE III OF THE PROPOSED DRAFT CHAIR'S TEXT ON FISHERIES SUBSIDIES

Communication from the Small and Vulnerable Economies


The following communication, dated 6 January 2010, is being circulated at the request of the Small and Vulnerable Economies.  

_______________

II. Introduction

1.
The co-sponsors of this proposal are all proponents of the WTO Work Programme on Small Economies which has its mandate in Paragraph 35 of the Doha Ministerial Declaration
 and Paragraph 41 of the Hong Kong Ministerial Mandate.
  The co-sponsors recall WTO document TN/RL/W/242 which represents the statement delivered by Barbados on behalf of Small and Vulnerable Economies (SVEs) under item 15 (c) of the Chair's roadmap for discussions on fisheries subsidies (Annex VIII, TN/RL/W/236).  

2.
SVEs recall the Hong Kong mandate for fisheries subsidies, which calls on Members to "strengthen disciplines on subsidies in the fisheries sector, including through the prohibition of certain forms of fisheries subsidies that contribute to overcapacity and over-fishing ...".  We also recall the Chair's roadmap for discussions which calls on the Negotiating Group to "work to identify those subsidies that contribute to overcapacity of over-fishing, with a view to determining which of these should and should not be prohibited, while considering at the same time how to effectively address the needs and particularities of developing members".  

3.
SVEs highlight the following special characteristics and peculiarities of SVEs, in the fisheries context:  

· As per data presented in Annex I of this proposal, a majority of the SVEs have a share of global marine wild capture less than 0.1 per cent.  The magnitude of subsidies typically provided by SVEs is small and, at this stage in their development, many SVEs are not even in a position to provide subsidies.  In this context, it is well-known that SVEs have a negligible impact on overcapacity and overfishing.  

· In contrast, several SVEs are characterised by heavy economic dependence on the fisheries sector.  Thus, any disciplines would have profound implications for the maintenance of basic livelihoods, economic survival and sustainable development.  

· SVEs require the necessary policy space to provide subsidies of small magnitudes in the future, to be better equipped to harvest their own resources, within sustainable limits.  

4.
SVEs reiterate their commitment towards finding fair solutions in the debate on fisheries subsidies negotiations.  We believe that those Members that have had a history of providing the highest magnitude of harmful subsidies should bear the greatest burden in these disciplines.  

5.
The SVEs have attempted to incorporate their special circumstances in the current architecture of the proposed Chair's text
, as is proposed in Section II below, for the consideration of all Members.  

III. Proposed textual revisions to Article III.2(b) of Chair's Text, Annex VIII, TN/RL/W/213

(b)
In addition, subject to the provisions of Article V:  


(1)
Subsidies referred to in Articles I.1(d), I.1(e) and I.1(f) shall not be prohibited.  


(2)
(i) Subsidies referred to in Article I.1(a) and I.1(c) shall not be prohibited provided that they are used exclusively for marine wild capture fishing employing decked vessels not greater than 10 meters or 34 feet in length overall, or undecked vessels of any length.  OR

(ii) Subsidies referred to in Article I.1(a) and Article I.1(c) should not be prohibited for those developing country Members whose percentage share in world NAMA trade is not more than 0.1 per cent and whose percentage share of global marine wild capture is not more than 1 per cent.


(3)
For fishing and service vessels of such Members other than the vessels referred to in paragraph (b)(2), subsidies referred to in Article I.1(a) shall not be prohibited provided that (i) the vessels are used exclusively for marine wild capture fishing activities of such Members in respect of particular, identified target stocks within their Exclusive Economic Zones ("EEZ");  (ii) those stocks have been subject to prior scientific status assessment conducted in accordance with relevant international standards, aimed at ensuring that the resulting capacity does not exceed a sustainable level;  and (iii) that assessment has been subject to peer review in the relevant body of the United Nations Food and Agriculture Organization ("FAO").
  

IV. Technical Notes to explain the proposed revisions under Section II

· Share of world NAMA trade less than 0.1 per cent is a criterion used for the treatment of SVEs under Paragraph 13 of the December 2008 NAMA text, TN/MA/W/103/Rev.3 and one of the criterion used for the definition of an SVE under Annex I of the December 2008 Agriculture, TN/AG/W/4/Rev.4.  One of the benefits of using this criterion is that it is obtained from texts where the definition of an SVE is stabilized in the context of the Doha round of negotiations.  
· All Members with a share of world NAMA trade less than 0.1 per cent also have a share of global fisheries catch less than one percent, as per FAO's average estimates for 2004-2006.  In fact, 38 out of the 45 countries in the list in Annex 1 (inclusive of the 10 landlocked countries) have a share of global fisheries catch less than 0.1 per cent each.  

V. Concluding Remarks


The SVEs have accepted all forms of other disciplines on fisheries subsidies proposed in the Draft Chair's Text, including through enhanced transparency disciplines, an actionability clause and even through the concept of the proposed Article I.2.  In addition, the SVEs have accepted the principle of conditioning Special and Differential Treatment exemptions on a core set of fisheries-management related criterion easily enforceable in developing countries.  This proposal only seeks for some additional flexibility for SVEs with respect to the proposed exemptions to the prohibited subsidies under Article I.  

Annex 1

List of SVEs with Share of World NAMA Trade of less than 0.1% and whose 

percentage share of global marine wild capture is not more than 1 %

	Non-LDC WTO Developing Country Members with Share of World NAMA trade less than 0.1% (See Note 1 below)
	Share of World NAMA trade (Average of period 1999-2004)
	Share of global total catch (marine wild capture fishing only), Average of period 2004 – 2006) 

(See Note 2 below)

	Antigua and Barbuda 
	0.004
	0.003

	Barbados 
	0.011
	0.003

	Belize 
	0.004
	0.005

	
Bolivia (landlocked)
	0.028
	n/a

	Cuba 
	0.052
	0.034

	Dominica 
	0.001
	0.001

	Dominican Rep.
	0.063
	0.013

	Ecuador 
	0.098
	0.474

	El Salvador 
	0.044
	0.048

	Fiji 
	0.012
	0.050

	Grenada 
	0.002
	0.002

	Guatemala 
	0.072
	0.015

	Guyana 
	0.008
	0.064

	Honduras 
	0.032
	0.018

	Jamaica 
	0.040
	0.015

	Jordan 
	0.071
	0.000

	Kenya 
	0.041
	0.009

	Mauritius 
	0.034
	0.011

	
Mongolia (landlocked)
	0.012
	n/a

	Nicaragua 
	0.018
	0.032

	Panama 
	0.035
	0.258

	Papua New Guinea 
	0.030
	0.307

	
Paraguay (landlocked)
	0.023
	n/a

	Saint Kitts and Nevis 
	0.002
	0.001

	Saint Lucia 
	0.003
	0.002

	Saint Vincent and the Grenadines 
	0.002
	0.007

	Trinidad and Tobago 
	0.088
	0.013

	Uruguay 
	0.037
	0.149


(1)
Data compiled from WTO document TN/MA/S/18, as referenced in Paragraph 13 of TN/MA/W/103/Rev.3, 8 December 2008.  The above list is also contained in Annex I, TN/AG/W/4/Rev.4, 8 December 2008.

(2)
Statistics relating to global fisheries catch for the average period 2004-2006 have been directly obtained from the FAO upon the request of the SVEs.  Statistics in relation to share of global fisheries capture for the 10 Members referenced as "landlocked" was not available primarily due to these Members being landlocked countries, with little marine wild capture fishing activity.
__________
三、我國提交給WTO秘書處發言資料
Talking Points by the Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu at Fisheries Subsidies Meeting

Tuesday, 26 January 2010

Korea’s Paper (TN/RL/W/245)（會場沒會員討論, 台灣最後沒發言）

Thank you, Mr. Chairman,

My delegation would like to state once again that it welcomes and generally supports this valuable paper contributed by the Korean government.  In fact, we just have two specific comments to add as follows:

Firstly, regarding the Red Box and Amber Box subsidies, having recognized that some types of subsidy will not lead to  over-fishing and overcapacity, or at least not if there is an effective management system in place, my delegation is of the view that those subsidies should not be listed as prohibited.  With this in mind, we welcome Korea’s proposal, which is consistent with this principle.  In particular, we share the views of Korea that some programs, such as subsidies for the operating costs indicated in the paragraph 19 of the Paper, should be subject to an over-fishing and overcapacity test, with the aim at determining they should be proscribed or permitted. 

Secondly, on the subject of General Exceptions, my delegation basically endorses the items listed in Korea’s paper, especially those subsidies with a positive influence on sustainable fishery resources and the marine environment, and those subsidies for subsistence and small-scale fisheries as well.  We are even convinced that some of the subsidies, such as for re-education, re-training, early retirement and port infrastructure programmes, should be out of the scope of the ASCM disciplines.

I thank you, Mr. Chairman.

Paper from SVEs (TN/RL/GEN/162)（有發言）

Thank you, Mr. Chairman,

Like others, my delegation welcomes the proposal contributed by the Small and Vulnerable Economies (SVEs).  Recognizing the difficulties and challenges that the SVEs are facing, my government fully shares the views of some fellow Members who would like to see certain flexibilities for the SVEs taken into account in the negotiations on fisheries subsidies disciplines.  

Mr. Chairman, in our view, the Special and Differential Treatment for developing country Members should be conditional, so as to avoid granting a “blank cheque”, which would diminish the effectiveness of our future disciplines.  With this in mind, we believe that S&D treatment should not apply to fishing activities on the high seas.  Moreover, the developing Members, including ourselves, should have obligations to manage fisheries operations and to conserve fishing resources within their EEZs.  In this regard, we are pleased to see some of these ideas being recognized in the SVEs’ paper.  

With that, Mr. Chairman, my delegation is ready to consider the languages proposed by the SVEs.  Nevertheless, we are of the view that the flexibilities for SVEs should be considered based on an overall and balanced package of our future disciplines.  Furthermore, since the Article III of Chair’s Text is the core issue for SVEs’ to deal with, we wish to draw your attention to the following two issues related to that particular Article which might be deserving of further discussion:

1. Regarding the definition of small vessels in terms of the length, i.e. 10 meters or 34 feet as indicated in Chair’s Text, this needs more careful consideration since there are similar discussions and debates being held by many Regional Fisheries Management Organizations. 

2. As for the issue of peer review, we wish to reiterate the fact that not every WTO Member is a member of the FAO.  Meanwhile, not all of us are members of the related RFMOs either.  Therefore, it would be more proper and practical to set up an expert group within the WTO, composed of experts from the FAO or other specific organizations, to review the related information and assessment reports of the target fishery stocks.

In conclusion, Mr. Chairman, my delegation looks forward to hearing the responses from SVEs on the questions just posted by several Members and wishes to keep dialogue with SVE colleagues on this important issue.  

I thank you, Mr. Chairman, for giving me the floor.

� Of course, in addition to the new test, the conventional trade effect test should still be valid and applicable for fisheries subsidies.  More specifically, even when a certain fisheries subsidy programme is maintained in accordance with the additional disciplines on fisheries subsidies, the programme should continue to remain under the purview of general subsidy rules.


� This list is illustrative at the moment.  As the main focus of this paper lies on the issue of structuring the framework for the disciplines on fisheries subsidies, the current list of subsidies falling under this category is without prejudice to Korea's ultimate position on what subsidies should be contained in this box.  It is the same for the other lists in this paper.


� The terms "illegal fishing", "unreported fishing" and "unregulated fishing" shall have the same meaning as those terms in paragraph 3 of the International Plan of Action to Prevent, Deter and Eliminate Illegal Unreported and Unregulated Fishing of the United Nations Food and Agricultural Organization.


� Korea also brings to the attention of Members the hidden effects of the inherent fuel price difference among Members.  Statistics show a wide variance in domestic fuel prices among Members depending on, inter alia, respective sources of fuel (domestic production or import) and domestic tax policies (high taxation or low taxation).  We fully agree that a fuel subsidy of a Member leads to a low fuel price, which may then cause over-exploitation in the fisheries stock.  In other words, it is the low fuel price rather than the associated subsidies that causes the over-exploitation.  If this is the case, the inherently low fuel prices of some Members made possible through various outside factors (even in the complete absence of any subsidy) would also cause a similar level of harm to global fisheries stocks.  Thus, ignoring this fundamental reality and focusing on the fuel subsidy alone would fail to address the real concern and probably would prevent the introduction of an effective scheme to deal with low fuel prices on a global scale.  It would also prevent the achievement of fair competition in fisheries among Members if the conditions of the competition are affected by different outside factors that sometimes have nothing to do with any subsidization.  After all, it may be the case that a subsidy portion could account for a mere fraction of the total fuel price prevailing in a certain Member's market.  In this respect, Korea notes that the low fuel price itself as well as fuel subsidies should be adequately taken into account in addressing this particular concern about the impact of cheap fuel on over-exploitation.


� By way of example, Korea believes that the alleged adverse effects from the provision of fuel subsidies would vary depending on fishing areas involved.  All things being equal, as the distant water activities are more likely to cause overexploitation on a global basis than the offshore fisheries activities, Members may consider adopting a mechanism in which distant water fisheries and offshore fisheries are subject to separate and different regulation when it comes to fuel subsidies.


� OECD, 2006 Financial Support to Fisheries - Implications for sustainable development UNEP, 2004, Analyzing the Resources Impact of Fisheries Subsidies:  A Matrix Approach


� Elements and requirements to be included in a prospective fisheries management system may vary depending on the maritime areas being regulated.  For instance, Members may consider introducing more stringent rules with regard to fisheries activities conducted in high seas, as the area is particularly vulnerable to over-exploitation.  On the other hand, those applicable to EEZ could be less stringent with a lower threshold compared to high seas, provided that the effectiveness of the fisheries management system is still ensured in the EEZ as well.


� Korea notes that Article 1 of the SCM Agreement already stipulates that general infrastructure construction or maintenance programmes of a Member do not fall under a subsidy as defined by the article.  To the extent that port facilities infrastructure constitutes a general infrastructure under Article 1 of the SCM Agreement, in order to preserve consistency with the overall scheme of the SCM Agreement, Korea is of the view that such port infrastructure subsidies should be more properly categorized as a general exception.


� Subsistence and artisanal fisheries activities are those conducted on a non-commercial scale and mainly aimed at supporting and maintaining the livelihood of the fishing households in the relevant region of a Member.  The total amount of catch should be subject to an objective quantitative limit, which could be based on the average annual amount of such fishing, during a certain designated period of time (such as the most recent five years).


� "We agree to a work programme, under the auspices of the General Council, to examine issues relating to the trade of small economies.  The objective of this work is to frame responses to the trade-related issues identified for the fuller integration of small, vulnerable economies into the multilateral trading system, and not to create a sub-category of WTO Members.  The General Council shall review the work programme and make recommendations for action to the Fifth Session of the Ministerial Conference."  


� "We reaffirm our commitment to the Work Programme on Small Economies and urge Members to adopt specific measures that would facilitate the fuller integration of small, vulnerable economies into the multilateral trading system, without creating a sub-category of WTO Members.  We take note of the report of the Committee on Trade and Development in Dedicated Session on the Work Programme on Small Economies to the General Council and agree to the recommendations on future work.  We instruct the Committee on Trade and Development, under the overall responsibility of the General Council, to continue the work in the Dedicated Session and to monitor progress of the small economies' proposals in the negotiating and other bodies, with the aim of providing responses to the trade-related issues of small economies as soon as possible but no later than 31 December 2006.  We instruct the General Council to report on progress and action taken, together with any further recommendations as appropriate, to our next Session."  


� For ease of reference, textual changes proposed by SVEs in this document are in bold and underlined form and elements of the Draft Chair's text replicated here are not presented in underlined form.  


� If the Member in question is not a member of the FAO, the peer review shall take place in another recognized and competent international organization.  
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