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1
Issue

What are the next steps on the APRC expedited entry framework (EEF) for collective investment schemes (CIS)?

2
Recommendation

We recommend:

a) that the working group prepare a report on the barriers to adoption of the EEF to date, for discussion at the next APRC meeting,
b) that the summary report on the survey on ‘third country’ CISs be noted and that the working group prepare a further report analysing and drawing conclusions from the survey results for the next APRC meeting, and 
c) that a decision about extending the scope of the EEF be deferred until the above reports (items (a) and (b)) are completed.

3
The EEF generally

The EEF CIS provides for the expedited entry of a CIS constituted or established in one signatory jurisdiction into another signatory jurisdiction for offer to non-retail investors. To be eligible to become a signatory to EEF CIS, the applicant must be a signatory to the IOSCO MMoU and listed in Appendix A. The applicant should also have been assessed to have at least ‘broadly implemented’ the IOSCO Principles 17, 18 and 21.

The forms and relevant information for the submission of applications to sign on to the EEF CIS have been posted on the IOSCO website since November 2008.  

At the May 2008 meeting, APRC agreed that the EEF CIS working group should consider extending the scope of the EEF CIS to include collective investment schemes (CIS) that are authorized or approved in a signatory jurisdiction but not constituted in that jurisdiction (e.g.: CIS constituted and managed in a non-signatory jurisdiction but authorized or approved by the relevant regulator in a signatory jurisdiction) (“third country CISs”). 

For the purpose of considering this scope extension, the co-chairs of the working group sent a survey questionnaire (supplementary to the questionnaire circulated in 2007) on 22 September 2008 to APRC members to collate information on members’ regulations concerning the authorization or approval of CIS constituted outside their jurisdiction. The report from this survey is attached to this paper (Attachment 1 and 2).

The EEF is designed to provide a quicker process for CIS authorised in one APRC member jurisdiction to obtain permission to provide its product into other APRC member jurisdictions (to wholesale clients only).

A number of APRC members are eligible to sign up to the EEF.  None have done so yet.  Before the APRC agrees to extend the EEF, it would be beneficial to analyse the barriers to adoption of the current EEF.
This analysis should address the following:
· which jurisdictions are eligible to sign up to the EEF at present?

· what are the reasons that jurisdictions have not yet signed up to the EEF?

· how can the EEF be improved and encourage greater sign up?

· if jurisdictions were likely to sign up, to what extent is industry likely to rely on the EEF?

4
Extending the EEF to ‘third country CISs’
Most member states make provision in their regime for foreign CIS to operate in their jurisdiction (in relation to wholesale clients) without needing to be licensed in that jurisdiction.  For this reason, the APRC is considering whether extending the EEF to third country CIS is appropriate. At the May 2008 meeting, APRC agreed that the EEF CIS working group should consider extending the scope of the EEF CIS to include third country CISs.
A Supplementary Survey was distributed to APRC members on 22 September 2008 to collate information on members’ regulations concerning the authorization or approval of CIS constituted outside their jurisdiction.  The original survey was also disseminated and has been updated by jurisdictions that responded. 
Responses were received from Australia, Chinese Taipei, Hong Kong, India, Japan, Korea, Malaysia, New Zealand, Singapore and Thailand. An overview of responses with trends is contained at Attachment 1 and collated responses are set out at Attachment 2. 
5
Survey overview
5.1
Authorisation, recognition or approvals

Nearly all respondents make a distinction between offers made to retail and wholesale investors (except for Chinese Taipei) with the requirements for wholesale being less stringent. 

Most respondents have a system of registration for foreign CIS with the regulatory authority although they may have reduced reporting requirements if the jurisdiction from which the CIS is domiciled meets certain regulatory equivalence measures (eg “Recognised Jurisdictions”).
It was not fully apparent whether the requirements of the EEF CIS Framework would be met by individual jurisdictions application of regulatory equivalence requirements.  
Most of the foreign CIS funds that are operating in APRC jurisdictions are based either in Europe (predominantly Luxemburg, United Kingdom and Ireland) the Cayman Islands and the United States. 

5.2
Licensing
Most respondents who allow foreign CIS to be offered do not require CIS operators to be licensed in the host jurisdiction, although there are normally certain requirements imposed such as needing to be constituted in a recognized jurisdiction and maintaining a presence in the host jurisdiction. 
Once the foreign CIS has entered the host market (by meeting certain requirements) the host regulator predominantly relies on the supervision of the foreign CIS by the home jurisdiction. 

5.3
Ongoing supervision and reporting
All jurisdictions support the sharing of information when considering the registration of a foreign scheme. The mechanisms for this vary quite significantly with some jurisdictions making this a component of assessment for regulatory equivalence. Other jurisdictions rely on either the IOSCO MMoU or bilateral arrangements for information sharing. 

There are a range of investor recourse mechanisms utilized by jurisdictions. These range from investors being able to pursue the foreign CIS for actions undertaken in the host jurisdiction to requiring the foreign CIS to submit to the jurisdiction of the host jurisdiction (limited to actions that occur in the host jurisdiction). 

In most jurisdictions there are reduced reporting and/or disclosure requirements if the home jurisdiction of the foreign CIS is a recognized jurisdiction. In these instances the host jurisdiction may rely on the foreign CIS reporting to the home jurisdiction. There are similar requirements for disclosure except where the disclosure relates to providing false or misleading representations to investors. 
5.4
Further analysis on the impact on possible extension of the EEF
Further analysis of the survey material is needed to determine its impact on possible extension of the EEF to third country CISs.  The final survey material was only recently received by the working group and there has not been sufficient time to analysis the material and draw conclusions about the appropriateness of extending the EEF to third country CISs.  This further analysis should be conducted by the working group and reported back to the APRC at its next meeting.
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SUPPLEMENTARY SURVEY
OVERVIEW

Part I: Authorization, Recognition or Approval

Offering of Foreign CIS
All respondents, except for India and Thailand, allow foreign CIS to be offered in their jurisdictions to both retail and wholesale investors. 

Requirement for Offering of Foreign CIS
Most jurisdictions require the foreign CIS to be registered or recognised before the foreign CIS can be offered. For Australia, Chinese Taipei, Hong Kong, Malaysia and New Zealand, foreign CIS must also be from a jurisdiction with a comparable regulatory regime. 

Chinese Taipei places restrictions on the products that a foreign CIS could invest into. 

Differences in Requirements for CIS offered to Retail and Wholesale Investors
The differences are mainly in respect of disclosure requirements, with foreign CIS offered to retail investors subjected to greater disclosure requirements then those offered to wholesale investors. In Australia, Singapore and Hong Kong, disclosure requirements do not apply if the foreign CIS is offered to wholesale investors
 only. In Japan, the filing of the notification of offering and securities registration statement is not required for private placements to qualified institutional investors. In Malaysia, an information memorandum instead of a prospectus is given to wholesale investors. 

Chinese Taipei does not draw a distinction between “retail” and “wholesale” investors for the purposes of disclosure requirements. The requirements apply to all CIS whether they are offered to retail or wholesale investors.

Limitations on Constitution of Foreign CIS

Foreign CIS may be offered in the host jurisdiction as long as they are constituted in a place of regulatory equivalence and the home jurisdiction has in place adequate safeguards against breaches. 

Certain jurisdictions also require that the foreign CIS must meet specific regulations in the host jurisdiction. Hong Kong requires that foreign CIS must meet the requirements in its Unit Trust Code while Japan requires that the regulations of the Japan Securities Dealers Association must be met. New Zealand also requires that foreign CIS meet the Securities Act 1978.  

Whether Foreign CIS Offered meet EEF CIS Requirements

Most jurisdictions allow entry to foreign CIS so long as their own requirements are met. The satisfaction of EEF CIS requirements is not a factor. A foreign CIS allowed to be offered in one of these jurisdictions may not necessarily fulfil EEF CIS requirements. 

New Zealand does not impose regulatory restrictions on the offering of foreign CIS. 
Part II: Licensing

Licensing of CIS Operator in Host Jurisdiction

Most respondents that allow foreign CIS to be offered do not require the foreign CIS operator to be licensed in the host jurisdiction. Hong Kong and Singapore require the foreign CIS operator to be licensed in the host jurisdiction if they are deemed to be carrying out regulated activities (e.g. fund management) within the jurisdiction. 

Other Requirements for Foreign CIS Aside from Licensing

Most respondents who allow foreign CIS impose requirements of some form upon the foreign CIS. 

Some of these requirements include the foreign CIS needing to be constituted in a recognized jurisdiction (as is the case for Malaysia, and for retail offers made in Hong Kong); needing to maintain a presence in the host jurisdiction (Australia, Japan, and for retail offers made in Hong Kong and Singapore); and requiring the foreign CIS to distribute the CIS in the host jurisdiction through licensed local intermediaries (Malaysia, and for retail offers in Hong Kong). 

In addition, other requirements include requiring the foreign CIS operator to submit to the host-jurisdiction courts and having adequate investor recourse structures in place (Australia), and needing to appoint a custodian if a foreign CIS is offered to retail investors (Korea). Japan also imposes requirements on foreign CIS that are almost equivalent to those imposed on Japanese CIS. Malaysia requires that the offering document of a foreign CIS be accompanied by a wrapper that provides additional disclosures. 

Reliance on Home Jurisdiction for Supervision of Foreign CIS

Almost all respondents who allow foreign CIS to be offered rely on the home jurisdiction’s supervision of the foreign CIS. 

Though Malaysia and Chinese Taipei both rely on the home jurisdiction to supervise the foreign CIS, Malaysia (and Singapore as well) maintain supervision over the marketing activities of the foreign CIS while Chinese Taipei retains the right to request for relevant supervisory information from the foreign CIS offered in its jurisdiction. 

Part III: Ongoing Supervision and Reporting

Information sharing

A number of jurisdictions that responded to the survey have arrangements in place whereby foreign collective investment schemes (CIS) are permitted to enter the market based on an assessment of the home jurisdiction from which the scheme originates. Australia, Hong Kong and Malaysia, for instance, in deciding whether to grant a foreign CIS operator certain exemptions from regulatory requirements that would otherwise apply, conduct assessments on the level of regulatory equivalence between the home jurisdiction and host jurisdiction.. One of the key criteria for these assessments is effective cooperation arrangements. 

Beyond this there is a reliance on either the IOSCO MMoU, or if the home jurisdiction is not a signatory, a bilateral information sharing arrangement (such as a MoU).

Regulator and investor recourse mechanisms/powers in the Host Jurisdiction

No jurisdiction prevents a host jurisdiction investor from taking action against a foreign CIS operator in the operators' home jurisdiction. 

Both Chinese Taipei and Hong Kong require that the foreign scheme maintain a presence within the host jurisdiction to enable action to be taken against the representative within the host country. 

In Australia, Chinese Taipei, Hong Kong, New Zealand and Singapore the host jurisdiction regulator retains some jurisdiction over the foreign CIS operator either through conditions in the authorisation or exemption provided, and/or for breaches of domestic law in the host jurisdiction. 

Investors are also able to take action against a foreign CIS operator if they breach either the conditions of entry or the conduct takes place in the host jurisdiction. Examples include where there is misleading or deceptive conduct in relation to the content of a prospectus.

A number of jurisdictions rely on the home jurisdiction's regulator to take action against the foreign CIS operator. 

In addition, both Australia and New Zealand have certain scope to take action in overseas courts and to enforce foreign judgments dependent on arrangements with the foreign jurisdiction. 

Reporting and Disclosure Requirements

In some cases, there are reduced reporting and/or ongoing disclosure requirements for a foreign CIS operator if the home jurisdiction regulation has been recognised by the host regulator as being sufficiently equivalent.. The host jurisdiction regulator relies heavily on reporting by the foreign CIS operator to the home regulator and, in some cases, do not require separate reporting. 

Most jurisdictions, however, maintain requirements for disclosure to reduce the risk of lowering investor protection mechanisms. 
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EEFCIS CIS Supplementary Survey Collated Responses – Oct 2009
Part I: Authorization, Recognition or Approval

	Subject
	Summary of Responses
	Common Regulatory Practices
	Other Regulatory Practices
	Comments 

	1) Are CIS constituted outside your jurisdiction (“foreign CIS”) allowed to be offered to retail and wholesale investors or only to wholesale investors? 
	Australia

Foreign CIS constituted outside Australia can be offered to retail, wholesale investors.  

Same rules for a CIS wherever constituted.

Operator of CIS offered to retail must be an Australian public company. Exemption, if ASIC deems apt for foreign CIS regulated elsewhere, if the foreign regulation would achieve substantially equivalent outcomes. 

Chinese Taipei

- No retail vs. wholesale classification
- Offshore funds which comply with the Regulations Governing Offshore Funds and obtain approval from the Financial Supervisory Commission (FSC) may offer and sell to the public within the territory of the Republic of China (“Chinese Taipei”). 

Hong Kong

Foreign CIS allowed to be offered to both retail and wholesale investors, subject to relevant regulatory requirements.  

India

Foreign mutual funds cannot distribute instruments floated abroad in India. 

Japan

Foreign CIS allowed to be offered to retail, wholesale investors.

Korea

Foreign CIS are allowed to be offered to both retail and wholesale investors, but the process of reporting is only required for making an offer to retail investors.

Malaysia

Foreign CIS are allowed to be offered to both retail and wholesale investors, provided the funds are from a Recognised Jurisdiction and approved for offering in Malaysia under S212 CMSA. 
New Zealand

- Foreign CIS to be offered to retail investors must comply with Securities Act 1978: disclosure regime, and requires a statutory supervisor for most foreign CIS that will offer to the public, unless recognised under an exemption for overseas CIS.  

- No securities law restrictions on offer of foreign CIS to wholesale investors.

- Licensing of CIS operators not required

Singapore 

- Foreign CIS may be offered to retail or wholesale investors if they comply with respective requirements. 

- Offers to retail face stricter regulation than those to wholesale. 

Thailand

Under the current regulatory regime, foreign CIS are not permitted to be offered in Thailand. However, regulations to allow local distribution of foreign CIS are being amended.


	Foreign CIS are allowed to make an offering in all jurisdictions except:

· India

· Thailand.

Foreign CIS can be offered to both retail and wholesale investors in:

· Australia

· Chinese Taipei

· Hong Kong

· Japan 

· Korea

· Malaysia

· New Zealand

· Singapore


	All jurisdictions make a distinction between retail and wholesale investors except Chinese Taipei.


	

	2) What requirements must the foreign CIS satisfy before they are allowed to be offered in your jurisdiction? Please provide details on any authorization, recognition or approval required and the criteria for granting such authorization, recognition or approval, including the method for ascertaining regulatory equivalence, if regulatory equivalence with your jurisdiction is a criterion.
	Australia
Both domestic and foreign CIS offered to retail investors need to be registered (s601EB).  

Recognising difficulties for foreign CIS in complying with regulations in multiple jurisdictions, ASIC may grant relief from registration, licensing for operator and disclosure requirements to schemes 

where:

· the foreign regulatory regime is sufficiently equivalent to Australian regime;

· effective cooperation arrangements exist between ASIC and the home regulator; and

· adequate rights and remedies are practically available to investors resident in Australia if there is a breach of home regulations.

Sufficient regulatory equivalence will be found where the overseas regulatory regime:  

· is clear, transparent and certain;

· is consistent with IOSCO Objectives and Principles and the IOSCO CIS Principles;

· is adequately enforced in the home jurisdiction; and

· achieves investor protection and market integrity outcomes as ASIC does.

Chinese Taipei
FSC sets conditions to be met by foreign CIS, on fund's positions in derivatives , investment in gold, spot commodities, real estate, total investments in securities in Mainland China securities markets, investment in any individual offshore fund that is contributed by Chinese Taipei investors, that investment portfolio of the offshore fund may not make Chinese Taipei securities markets its primary investment area, that the fund may not be denominated in New Taiwan Dollars or Renminbi, and it must have been established for one full year,  approved by competent home authority; that the custodian institution must have a certain credit rating or higher from a FSC approved or recognized credit rating institution, requirement of a lawyer’s statement stating that the level of protection for the rights and interests of investors in the place of registration of the offshore fund(s) and the offshore fund manager is no less than that in Chinese Taipei.

Hong Kong

CIS offered to the public are required to seek authorization from the SFC prior to issue, unless otherwise exempt.  

CIS offered to professional investors are not required to seek authorization from the SFC.

The SFC’s authorization requirements include the acceptability requirements of the management company and the trustee/custodian of the CIS, investment restrictions and operational requirements. 

 In general, regardless of the domicile of a CIS, authorization may be granted by the SFC as long as the CIS complies with the requirements in the Unit Trust Code.

The management company (whether domiciled in Hong Kong or overseas) should be licensed with and subject to ongoing regulatory supervision of an acceptable supervisory authority which is on HK’s list of Acceptable Inspection Regime (“AIR”).  

SFC looks to the following matters in determining the acceptability of an overseas supervisory authority:

· the overseas authority carries out inspections and regulatory supervision of CIS management companies within its jurisdiction in a manner generally consistent with the SFC; and

· the SFC and the overseas regulatory authority have satisfactory procedures for the timely exchange of information regarding CIS management companies.  

In this regard, the SFC would enter into a MOU with the overseas authority.

Japan
A person who conducts sales/solicitation activities is required to register either as type I or II of financial instruments business operators under the Financial Instruments and Exchange Act.

When Foreign CIS are publicly offered, notification of offering and securities registration statement are required to be filed with the local financial bureau.

Korea
There are no requirements for wholesale, but as for retail there are several requirements.

Malaysia
Foreign CIS needs to be constituted in a Recognised Jurisdiction as per the Guidelines For The Offering, Marketing and Distribution of Foreign Funds, for it to be allowed to be offered in Malaysia. The fund would require approval under S212 CMSA.
A CIS operator from a Recognised Jurisdiction under this Guidelines, will have to be:

· licensed; 

· registered; 

· authorised; or

· Approved by the relevant regulator in the Recognised Jurisdiction to operate and manage the fund.

In addition, a Recognized Jurisdiction would be one in which:

· the foreign regulatory regime is sufficiently equivalent to Malaysia’s in regard of investor protection;
· there is an effective cooperation arrangement between Malaysia and the foreign regulator.

New Zealand
Foreign CIS to be offered to retail investors must comply with Securities Act 1978: disclosure regime, and requires a statutory supervisor for most foreign CIS that will offer to the public, unless recognised under an exemption for overseas CIS.  

No securities law restrictions on offer of foreign CIS to wholesale investors.

Licensing of CIS operators not required

Singapore
A foreign CIS must be recognized by MAS before it can be offered to retail or accredited investors in Singapore.


	Most jurisdictions have in place a system of registration of the foreign CIS with the authority.

They also have disclosure requirements and licensing requirements (for the operator) with exemptions in the case where there is equivalence of regimes.

Generally, equivalence assessed on the grounds that: 

· the home regime is as stringent as the host regime, 

· has in place investor protection and recourse mechanisms in the case of breach, and

· there are information exchange agreements in place between the home and the host jurisdictions


	· Chinese Taipei has in place several restrictions including those on the products that the foreign CIS could make investments in and to what extent

· Japan has fewer requirements than other jurisdictions

· Korea has none for offer to wholesale investors


	

	3) Are there differences in the requirements in respect of CIS intended to be offered to retail investors as opposed to those to be offered only to wholesale investors? Please indicate the differences.
	Australia
The key difference is that the disclosure requirements and for the CIS to be a registered scheme do not apply if the offer is to wholesale investors only.

However the requirement for an operator of a foreign CIS offered to wholesale investors to hold a license does generally apply, with some exceptions. Under Regulatory Guide 176: Licensing: Discretionary powers – wholesale foreign service providers ("RG 176"), ASIC will grant exemptions from the requirement to hold an AFSL to financial service providers where:

· they provide services only to wholesale clients

· they are regulated by overseas regulatory authorities that provide for regulation that meets the regulatory equivalence; and

· there are effective cooperation arrangements between the overseas regulatory authority and ASIC.

Chinese Taipei

There is no such classification of investors as retail or wholesale in the Regulations.

Hong Kong 

Please see response for question 2. 

Japan
In the case of private placement to qualified institutional investors, the filing of notification of offering and securities registration statement is not required. 

Korea
Several requirements for foreign CIS offered to retail investors, encapsulated in The Indirect Investment Asset Management Business Act.

Malaysia:

The difference would be in the offer document. A retail fund requires a prospectus and a wholesale fund requires an information memorandum.

A prospectus will need to be registered with the SC. An information memorandum will only need to be deposited with the SC. 

New Zealand

No separate response

Singapore

Offers to retail investors

The manager is required 

· to be licensed or regulated in home jurisdiction 

· to be a fit and proper person. 

The laws and practices of home jurisdiction should afford investors protection at least equivalent to Singapore’s laws.  

In ascertaining regulatory equivalence, the jurisdiction would be assessed on its compliance with IOSCO Principles 21 to 24 for managers and 17-20 for CIS as well as against the requirements of the Securities and Futures Act (“SFA”), the Securities and Futures (Offers of Investments) (Collective Investment Schemes) Regulations 2005  (“SFR(CIS)”) and the Code on Collective Investment Schemes (“CIS Code”).

A representative in Singapore has to be appointed to act as a liaison between Singapore retail investors and the foreign fund manager. 

Prospectus must be registered by the MAS [Section 296 SFA]. The specific disclosure requirements for prospectuses are set out in the Third Schedule of the SFR (CIS). 
Offers to accredited investors 

· Manager must be licensed or regulated in home jurisdiction 

· be a fit and proper person. 

· Such offers have to be accompanied by an information memorandum (requirement to be removed by an amendment to SFA) 

· Includes a warning statement that the offer is not allowed to be made to the retail public and that as the memorandum is not a prospectus, statutory liability in relation to the content of prospectuses does not apply.


	Most jurisdictions have less stringent disclosure requirements for offers to wholesale investors as compared to the offers to retail investors.

Some jurisdictions like Japan completely do away with any such requirements.


	Some jurisdictions have requirements pertaining to the fund manager in addition to disclosure requirements for the fund itself -  

Australia

Scheme operator needs to be licensed (exemption granted based on regulatory equivalence)

Singapore
Fit and proper test for the CIS manager
	

	4) Are there any limitations as to the foreign jurisdictions in which the foreign CIS may be constituted?


	Australia

No if they comply with the same requirements as apply to Australian CIS.  

Chinese Taipei

No limitation, but the level of protection for the rights and interests of investors in the place of registration of the offshore fund(s) should be no less than in Chinese Taipei.

Hong Kong

CIS offered to the public in Hong Kong are subject to SFC’s prior authorization and the requirements in the Unit Trust Code, which includes the requirement that the management company must be properly licensed with the regulator which is on the  SFC’s  AIR list.  

There are no limitations on the place of domicile of the CIS.

Japan

A foreign CIS must meet criteria which are almost equivalent to the ones applied to Japanese CIS.

The regulations of the Japan Securities Dealers Association stipulate types of foreign beneficiary securities which a foreign CIS can make solicitation to Japanese investors.  The main provisions are as follows:

A foreign CIS is established under the laws of jurisdictions where laws and regulations concerning investment trust, e.g. disclosure, are in place, and there is an authority to supervise issuers.

The amount of net asset of the foreign CIS is at least 100 million yen, and that of net capital is at least 50 million yen.

A foreign CIS appoints an agent in Japan, who has authority to take any court and extra-judicial action as issuer’s proxy

Beneficiary securities issued by a foreign CIS meet any of the criteria concerning restriction on short-selling and financing.

A foreign CIS appoints a person dominated in Japan who delivers its prospectus etc. to investors and releases NAV on behalf of the foreign CIS.

The Act on Securities Investment Trust and Securities Investment Corporations also stipulates that a court of justice may, where necessary, order a person, who handles offerings of beneficiary securities of a foreign CIS, to prohibit or suspend it, upon the demand of the FSA.

Korea

None, except restrictions set out in the governing legislation.

Malaysia

Limited to only foreign jurisdictions which are recognised as “Recognised Jurisdiction” as disclosed in the Guidelines For The Offering, Marketing And Distribution Of Foreign Funds.

New Zealand

No, so long as an offer to retail investor complies with the Securities Act 1978.  

Class relief from some of the disclosure and supervision requirements of the Securities Act has been granted to CIS established and regulated in Australia and Great Britain.  

Listed CIS from the US have also been provided with limited relief from disclosure and supervisory requirements.

Singapore

There are no limitations so long as the jurisdiction has been assessed to be equivalent in terms of manager (CIS Operator) and scheme regulation.


	Most jurisdictions have no restrictions on the place of domicile of the foreign CIS so long as

· there is regulatory equivalence, or 

· reason to believe that the home jurisdiction has adequate safeguards in place against breaches.

Some jurisdictions have granted relief from requirements to CIS from specific countries. These jurisdictions are:

· Australia

· Hong Kong

· Malaysia

· New Zealand


	
	

	5) Would/are the pre-requisites contained in the EEF CIS be met by foreign CIS that are allowed to be offered in your jurisdiction?
	Australia

For foreign CIS that are offered to retail clients, the prerequisites would be substantially satisfied.

However this would not necessarily be the case for foreign CIS that offered to wholesale clients in Australia only.

Chinese Taipei

Difficult to compare the prerequisites in the EEF CIS with offshore funds which are authorized to publicly offer in Chinese Taipei, since the proposed EEF CIS is offering to non-retail investors only. No such classification in Chinese Taipei’s relevant regulations.
Hong Kong

Foreign CIS offered to the public in Hong Kong can be managed by management companies domiciled and licensed outside Hong Kong provided that the management companies are licensed with and supervised by their regulator which is on the SFC’s AIR list.

Japan

As long as the requirements set out in Japan’s inputs to question 4 above are satisfied, they are allowed to be offered.

Korea

In order to give an answer, we need more information on the prerequisites contained in the EEF CIS.

Malaysia

Foreign CIS must be approved, registered/authorized and constituted in a Recognised Jurisdiction.

The fund manager must be licensed, registered authorized or approved by the regulator in the Recognised Jurisdiction.
New Zealand

Not applicable – no regulatory restrictions at present

Singapore

MAS: Paragraph 5 of the EEF CIS sets out the entry requirements. Specifically, the CIS must be constituted in a Signatory Jurisdiction, the Investment Manager and its representatives must be licensed or regulated by the Authority in the Home Jurisdiction. Foreign CIS allowed to be offered in our jurisdiction would meet the prerequisites with the exception of the requirement for the CIS to be constituted in a Signatory Jurisdiction; i.e. the CIS may not be constituted in a Signatory Jurisdiction. 


	Largely yes, except:

· Australia (offers to wholesale investors)

Entry allowed on host regulator’s requirements regardless of whether the home regulator is a signatory to EEF CIS (i.e. meets pre requisites in EEF CIS):

· Hong Kong (based on list of approved jurisdictions)

· Japan

· Malaysia  

· Singapore

No regulatory restrictions:

· New Zealand 
	Korea unable to comment
	Most countries allow entry to foreign CIS so long as their own requirements are met regardless of whether they coincide with EEF CIS pre-requisites. So, if a foreign CIS is listed in one of these jurisdictions, it may or may not necessarily fulfill all the EEF CIS pre requisites.

However, we may also want to find out ‘how much’ the requirements that these jurisdictions have in place currently diverge from the pre requisites laid out in EEF CIS. This will give the implementers an idea of how much change, if any, needs to be made in the requirements of jurisdictions if they were to sign on to EEF CIS, and therefore whether this is feasible and at what pace.



	If foreign CIS are able to access your market, please indicate how many are available and where they are constituted and what types of funds are offered. Please also indicate how many CIS are constituted locally.
	Australia

Data not readily available.

Chinese Taipei

As at the end of July 2008, 863 offshore funds are authorized to retail in Chinese Taipei, which are registered in over 20 countries or areas such as Luxemburg, Ireland and U.S.A. etc. and with types of equity fund, fixed income fund, balanced fund, money market fund and fund of funds etc.

As at the end of July 2008, there are 530 onshore funds launched to market.
Hong Kong

As at 31 Dec 08, 2,355 SFC-authorised CIS allowed to be offered to the public in Hong Kong.  - Breakdown of the domiciles of SFC-authorised CIS:

Fund Domicile

No. of fund(s) 

Bermuda

30 (1.3%) 

British Virgin Islands

20 (0.9%)

Cayman Island

316 (13.4%)

France

15 (0.6%)

Guernsey

5 (0.2%)

Hong Kong

245 (10.4%)

Ireland

359 (15.2%)

Luxembourg

1310 (55.6%)

Mauritius

3 (0.1%)

Singapore

1 (0.04%)

United Kingdom

49 (2.08%)

United States of America

2 (0.08%)

Majority of SFC-authorized funds are bond and equity funds.  

Hong Kong also has money market funds, futures and options funds, guaranteed funds, exchange traded funds and hedge funds.

India

Not applicable in view of comments at 1 and 2 above. As regards Indian Mutual Funds, as of September 30, 2008, 43 funds are registered with SEBI. 

Japan

NAV of outstanding foreign CIS publicly offered to domestic investors amount to 7.1 trillion Japanese yen (Mar 08)  

47.3 % foreign CIS is constituted in Luxemburg and 36.2 % in Cayman Island, followed by Ireland and U.S. (net asset base)

Korea

There are about 15 foreign CIS which are reported for accessing to retail investors,

· all constituted by the law of Luxemburg, and 

· almost all of them are equity or bond funds

Malaysia

To date, none have been offered in our market. 
New Zealand

No data available

Singapore

There are approximately 670 foreign schemes offered to retail investors. - These schemes are UCITS or UCITS-compliant. 

We estimate that at least 75% are constituted in Luxembourg while another 15% are constituted in Ireland. 

There are 370 schemes constituted locally.


	
	No foreign CIS offered in Malaysia
	


 Part II: Licensing

	Subject
	Summary of responses
	Common regulatory practices
	Other regulatory practices
	Comments

	1) If a foreign CIS is allowed to be offered in your jurisdiction, is there a requirement that the CIS operator be licensed in your jurisdiction?


	Australia

There is a general requirement for CIS that are not in corporate form (i.e. managed investment schemes that are offered to retail investors) to be registered (s601EB).  This applies whether the CIS is constituted in Australia or not.  As a registered scheme the same obligations apply.

However, ASIC can grant relief to the scheme operator from the need to hold an Australian Financial Services Licence provided these conditions are met: (i) foreign regulatory regime sufficiently equivalent to ASIC’s; (ii) there are effective cooperation agreements between ASIC and the foreign regime; (iii) adequate rights and remedies are practically available to Australian investors in the event that the foreign CIS operator breaches its home laws.

Chinese Taipei

No, but the offshore fund manager shall appoint a single master agent to represent it in the offering and sale of its funds in Chinese Taipei. 

Hong Kong

If the operator carries on or holds itself out as carrying on business in Hong Kong in a regulated activity such as asset management, dealing in securities and advising on securities etc, it will be required to obtain a licence in Hong Kong.
.

India

Foreign mutual funds cannot distribute instruments floated abroad in India. 

Japan

License is not required.

Korea

No.

Malaysia

No.

New Zealand

No.

Singapore

If the foreign CIS Operator is not conducting any regulated activity, such as managing the fund, in Singapore, it need not be licensed.

Thailand

Under the current regulatory regime, foreign CIS are not permitted to be offered in Thailand.


	The following host jurisdictions do not require CIS operator of foreign fund to be licensed in host jurisdiction:

· Japan

· Korea

· Malaysia

· New Zealand

· Hong Kong (unless carrying out regulated activity in Hong Kong)

· Singapore (unless carrying out regulated activity in Singapore)

· Chinese Taipei 

Others

· Australia: ASIC grants exemptions if there is regulatory equivalence, cooperation agreements and investor protection mechanisms.
Foreign CIS not allowed:

· India

· Thailand


	
	Most respondents who allow foreign CIS to be offered do not require CIS operators to be licensed in the host jurisdiction. 



	2) If it is not a requirement for the CIS operator of a foreign CIS to be licensed in your jurisdiction, are there other requirements that the foreign CIS must satisfy? For example, must the CIS operator maintain a presence in your jurisdiction (if so how); must the CIS operator be licensed in any other jurisdiction (if so, do you stipulate particular jurisdiction(s), or do you stipulate minimum regulatory and supervisory requirements that the CIS operator be subject to in another jurisdiction); must the CIS operator submit itself to the jurisdiction of your courts or otherwise maintain investor protection recourse in your jurisdiction by participating in any alternative dispute  resolution scheme, any additional disclosures (ie through additional wrappers on prospectuses)?
	Australia

If licensing is not required because of ASIC exemptions, then the foreign CIS operator must submit to the courts of Australia and a presence is required to be maintained in Australia.

For foreign CIS offered to retail clients investor protection recourse is required in that an alternative dispute resolution scheme be easily accessible to Australian investors, whether the scheme is based in Australia or not, and certain additional disclosures are required.

Chinese Taipei

· The offshore fund manager shall meet the following conditions:

· The total net asset value of all funds under the management of the fund manager raised by public offering and invested in securities exceeds US$2 billion or the equivalent in other foreign currencies. 

· The fund manager has not been sanctioned, with a record, by the competent authority of its home country during the past two years;

· The fund manager has been established for at least two years.


The offshore fund manager must sign a written master agent agreement with the master agent which states the rights and obligations between the two parties. Dispute resolution and jurisdiction issues shall be contained in the said agreement. According to the Regulations, agreements entered into in connection with the offering and sale of offshore funds may not make any stipulation excluding jurisdiction by Chinese Taipei over judicial matters.

Hong Kong

For a foreign CIS offered to retail Hong Kong investors, it must be managed by a management company (i.e. CIS operator) domiciled in an AIR jurisdiction.  In addition, the CIS is required to appoint a Hong Kong representative (acceptable to the SFC) and distributed by a licensed intermediary in Hong Kong.  The Hong Kong representative is required to accept service of process which investors may wish to serve on the CIS.  Nothing in the CIS constitutive documents may exclude the jurisdiction of Hong Kong courts to entertain an action concerning the CIS.  In respect of disclosure in the CIS offering document, there are minimum disclosure requirements in the Unit Trust Code which can be satisfied by way of a wrapper to the prospectus of a foreign CIS.

India

Foreign mutual funds cannot distribute instruments floated abroad in India. 

Japan

A foreign CIS who intends to operate in Japan shall meet criteria which are almost equivalent to the ones applied to Japanese CIS.

The regulations of the Japan Securities Dealers Association stipulate types of foreign beneficiary securities which a foreign CIS can make solicitation to Japanese investors.  The main provisions are as follows:

· A foreign CIS is established under the laws of jurisdictions where laws and regulations concerning investment trust, e.g. disclosure, are in place, and there is an authority to supervise issuers.

· The amount of net asset of the foreign CIS is at least 100 million yen, and that of net capital is at least 50 million yen.

· A foreign CIS appoints an agent in Japan, who has authority to take any court and extra-judicial action as issuer’s proxy

· Beneficiary securities issued by a foreign CIS meet any of the criteria concerning restriction on short-selling and financing.

· A foreign CIS appoints a person dominated in Japan who delivers its prospectus etc. to investors and releases NAV on behalf of the foreign CIS.

The Act on Securities Investment Trust and Securities Investment Corporations also stipulates that a court of justice may, where necessary, order a person, who handles offerings of beneficiary securities of a foreign CIS, to prohibit or suspend it, upon the demand of the FSA.

Korea

There are no requirements for wholesale, but as for retail there are other requirements related to areas such as investment restrictions, appointment of custodians etc.
Malaysia

A foreign CIS will need to be constituted in a Recognized Jurisdiction as per the Guidelines For The Offering, Marketing and Distribution of Foreign Funds, for it to be allowed to be offered in Malaysia. A CIS operator from a Recognized Jurisdiction under this Guidelines, will have to be:

· licensed; 

· registered; 

· authorized; or

·  approved by the relevant regulator in the Recognized Jurisdiction to operate and manage the fund.

In addition, foreign CIS can only be marketed and distributed through a registered distributor. When marketing and distributing to retail investors, the registered distributor must comply with the relevant SC guidelines including guidelines, code of conducts and any other relevant rules issued by the body approved by the SC. Report of the fund is sent to unit holders on a timely and efficient manner. A quarterly report is to be submitted to the SC.

The offering document of a foreign CIS must also have additional disclosures as required under the Guidelines For The Offering, Marketing and Distribution of Foreign Funds, done  via a wrapper.

New Zealand

Contributory mortgage brokers must be registered with the Registrar of Companies.  Futures dealers must be authorised by the Securities Commission.  Unit trust managers (of unit trusts established under New Zealand law) must be companies and must lodge a bond with the Crown.  Otherwise CIS operators themselves do not require licensing or registration.  Their trustee or statutory supervisor, however, must be either a statutory trustee company or approved by the Responsible Minister (for New Zealand established unit trusts) or the Securities Commission (for other types of CIS).
Singapore

Yes, the operator needs to appoint a Representative in Singapore to serve as a liaison with investors.  The foreign CIS operator should also be licensed or regulated in the jurisdiction of its principal place of business and be a fit and proper person. There is no statutory requirement for the foreign CIS Operator to submit to the jurisdiction of Singapore courts and it is not required to participate in any alternative dispute resolution scheme.  However, the CIS Operator should ensure that the foreign scheme continues to comply with the SFA, and the CIS Code, where applicable, after the scheme has been recognised for offer in Singapore. The offer must be made in or accompanied by a registered prospectus which complies with Singapore regulatory requirements.

Thailand

Under the current regulatory regime, foreign CIS are not permitted to be offered in Thailand.


	Foreign CIS needs to be constituted in a recognized jurisdiction:

· Malaysia

· Hong Kong (only for retail offers)

Foreign CIS must maintain a presence in the host jurisdiction:

· Australia
· Hong Kong: For retail offers: Must have a representative in Hong Kong
· Japan
· Singapore: For retail offers: Must have a representative in Singapore.
Other Practices:

· Australia: Foreign CIS operator that does not require licensing must still submit to the courts of Australia. There must also be adequate investor recourse available.

· Hong Kong: For retail offers: Foreign CIS must be distributed by a licensed Hong Kong intermediary. 

· Japan: Foreign CIS must meet criteria almost equivalent to Japanese CIS. 

· Korea: No requirements for wholesale offers, but for retail offers, there are requirements such as needing to appoint a custodian for the foreign CIS. 

· Malaysia: Foreign CIS can only be marketed and distributed through registered distributor.   The offering document of a foreign CIS must also have additional disclosures done via a wrapper.

Foreign CIS not allowed:

· India

· Thailand


	
	

	3) If it is not a requirement for the CIS operator of a foreign CIS to be licensed in your jurisdiction, do you rely on the foreign CIS being regulated and supervised in another jurisdiction? Do you still maintain some form or level of supervision over the CIS operator, and if so, what?  


	Australia

ASIC retains supervisory powers over the operator of the foreign CIS, but would generally rely on the relevant foreign regulator's supervision.

Chinese Taipei

In principle, the FSC respects the regulations and supervision of the foreign jurisdiction where the offshore funds are registered in.  However, for the requirement of  supervision, the FSC retains the right to review the relevant information, hence the relevant application documents shall include a written statement issued by the offshore fund manager representing that it will, at the request of the FSC, provide account books and records related to the purchase, redemption, or conversion of the offshore fund, and information related to the rights and interests of investors for the FSC to review.

Hong Kong

Foreign CIS offered to the public in Hong Kong  must have a CIS operator domiciled and subject to ongoing regulatory supervision in an AIR jurisdiction.  In addition, the CIS operator should comply with the acceptability criteria under the Unit Trust Code in respect of financial resources, experience and expertise of key personnel etc. 

India

Foreign mutual funds cannot distribute instruments floated abroad in India. 

Japan

Yes, supervisory and regulatory compliance at home country is essential.

Korea

Not clear from Korea’s response.

Malaysia

Yes (Rely on foreign jurisdiction to regulate).

Malaysia maintains supervision over the marketing activity in Malaysia.

New Zealand

Does not maintain any supervision over wholesale only funds.  CIS offered to the public must be supervised by a trustee or statutory supervisor.

Singapore

Yes, we rely on the foreign regulator to supervise the CIS operator.  

Thailand

Under the current regulatory regime, foreign CIS are not permitted to be offered in Thailand.


	Relies on supervision in home jurisdiction:

· Australia

· Hong Kong

· Japan

· Malaysia

· Singapore

· New Zealand

· Chinese Taipei: Taiwan however retains the right to request for relevant supervisory information.

Foreign CIS not allowed:

· India

· Thailand


	
	Most respondents rely on the supervision of the foreign CIS by the home jurisdiction. 


Part III: Ongoing Supervision and Reporting

	Subject
	Summary of Responses
	Common Regulatory Practices
	Other Regulatory Practices
	Comments

	1) How is supervisory information shared between the home and host jurisdictions (eg MoUs etc)
	Australia

Exchange of info normally in MoU or similar. NB – relief only given if effective info sharing arrangements. 

Chinese Taipei

No specific arrangements

Hong Kong
Determines acceptability of overseas jurisdictions supervision (based on criteria), also has MoUs.

India

No separate procedure for foreign funds.

Japan

No specific arrangements. 

Korea

Request made to home supervisory agency to share information prior to licensing. 

Malaysia

Must be from a Recognised Jurisdiction under Guidelines. Have not yet utilised information sharing arrangements. 

New Zealand

None specific to CIS except for Australia/NZ mutual recognition. 

Singapore

Generally seeks to enter into an MOU if the home jurisdiction is not a signatory to the IOSCO MMoU. 


	Review of overseas jurisdiction prior to approval:

· Australia;

· Hong Kong

· Malaysia;

Sufficient cooperation (exchange of information):

· Australia;

· Hong Kong;

· Korea

· Singapore

No specific requirements:

· Korea;

· Japan

· Malaysia

· New Zealand (other than Australia)

No distinction between foreign and domestic treatment;

India;


	The jurisdictions that have not specified any requirements appear to treat foreign schemes in the same or a similar manner to domestic schemes. Therefore there is no specific mutual recognition or expedited entry procedure. 
	All jurisdictions support the sharing of information when considering the registration of a foreign scheme. 

The mechanism for achieving this however significantly varies from jurisdiction to jurisdiction with some undertaking a review of regulatory equivalence and review of information sharing prior to allowing the foreign scheme to operate (eg acceptability or recognition of the jurisdiction prior to accepting the scheme) to having no specific requirements and relying on either the IOSCO MMoU or a bilateral MoU on information sharing. 

	2) Investor recourse against foreign CIS?
	Australia

CIS operator must submit to jurisdiction of Aust courts and foreign CIS operator must have an acceptable external dispute resolution scheme. Whether an Australian client has recourse against operator of a foreign operator depends on foreign law.

Chinese Taipei

Master agent appointed and investors can take action in the CIS home country.

Hong Kong

Hong Kong investors may initiate legal proceedings against the CIS operator of a foreign CIS.  The Hong Kong representative of the foreign CIS is required to accept service of process in Hong Kong which holders may wish to serve on the CIS.  We are not aware of any Hong Kong law which prohibits an investor to seek recourse at a foreign court which has jurisdiction over the CIS operator.  
Korea

No specific provision for recourse.

India

Foreign CIS subject to same requirements as domestic. 

Japan

Left to individuals to take up with home regulator. 

Malaysia

Will bring to attention of home regulator of the foreign CIS.

New Zealand

Must submit to jurisdiction of NZ courts and investor can take action in home jurisdiction. 

Singapore 

Civil liability for information provided in prospectus in Singapore. Can seek own recourse in foreign jurisdiction. 


	Investors can take action in the foreign CIS home jurisdiction (depending on the operation of the home jurisdictions' law):

· Australia;

· Chinese Taipei;

· Hong Kong;

· Korea;

· Japan;

· Malaysia;

· New Zealand;

· Singapore

Foreign CIS must submit to jurisdiction of the host courts:

· Australia;

· New Zealand

· Singapore (limited to prospectus)

Foreign CIS must have/appoint representative/agent in the host jurisdiction:

· Chinese Taipei; and

· Hong Kong.

No specific provisions:

· Korea;

· Japan;

No distinction between foreign and domestic treatment:

· India;
	Australia requires any foreign scheme to have an acceptable external dispute resolution scheme in place prior to commencing operations (if the foreign regime does not require such the adoption of such a scheme will form part of the registration in Australia). 
	All jurisdictions allow for a client taking action against a foreign CIS for actions in the host country this is often a costly and difficult process. 

Only 2 jurisdictions require the foreign operator to establish an entity within the host jurisdictions to enable investor recourse. For Hong Kong, foreign CIS operators are required to appoint a representative in Hong Kong (acceptable to the SFC), but they are not required to establish an entity in Hong Kong
Three jurisdictions require foreign schemes to submit to the jurisdiction of the host courts (but this can be limited to actions within the host jurisdiction eg prospectuses and false and misleading statements). 

	3) Host maintains. jurisdiction (e.g. of areas)
	Australia

ASIC retains regulatory control and can enforce conditions of exemption. Can also exclude the foreign operator from relying on the exemption Under Australian law has power in areas of – misleading and deceptive conduct, fraud on investors, stop orders for defective disclosure and take action on behalf of investors. 

Chinese Taipei

Maintain jurisdiction if crime committed in Taiwan. 

Hong Kong 

Jurisdiction for breaches by authorised funds (imposing conditions or withdrawal of authorisation).

Korea 

No specific provisions but can take special action. 

India 

Same as for domestic.

Japan 

Request support from the home jurisdiction for the investigation. 

Malaysia 

The marketing and distribution of foreign CIS by registered distributors, and additional disclosures on a wrapper to the prospectus, are subject to relevant guidelines in Malaysia. 

New Zealand 

Maintains for breaches of exemptions. Can make administrative orders to suspend or prohibit offer documents and advertising. Criminal and civil for misleading statements. 

Singapore 

Maintains jurisdiction for information provided to Singaporean investors (eg false and misleading or omission of material fact).


	Maintains jurisdiction (from conditions on authorisation):

· Australia;

· Chinese Taipei;

· Hong Kong;

· New Zealand;

· Singapore;

· Malaysia (with respect to marketing and distribution)
Maintains jurisdiction on information provided to investors in the host jurisdiction:

· Australia;

· Chinese Taipei. 

· New Zealand; and

· Singapore;

· Malaysia
Treated the same as domestic schemes:

· India
	Japan does not maintain jurisdiction and relies on the home jurisdiction to take action against the foreign scheme. 

Malaysia has not as yet had a foreign scheme registered.
	Those jurisdictions that impose authorisation conditions on foreign schemes are able to impose sanctions if there is a breach of one of these conditions. Sanctions range from withdrawing authorisations to penalty and restorative provisions.

In addition some jurisdictions maintain jurisdictions if there is a breach of domestic investor protection requirements and the act occurs in the host jurisdiction ie marketing a scheme using false and misleading material to investors in the host jurisdiction. 


	4)  What actions can you take outside your jurisdiction?
	Australia 

Can and has taken action in overseas courts (judgments enforceable in Australia and recognising Australian judgments).

Chinese Taipei
N/A

Hong Kong 

Work with the overseas home regulator and may re-consider AIR status granted to a jurisdiction. 

Korea 

N/A

India 

N/A

Japan 

Cannot take action outside Japan. 

Malaysia 

Raised via the home regulator. 

New Zealand 

Enforcement overseas limited by issues of service of criminal proceedings. 

Singapore 

The foreign CIS operator would be subject to prospectus liabilities if found to have breached disclosure requirements for offers to retail investors in the host jurisdiction. 

	Action outside jurisdiction limited to recognition of foreign judgments:

· Australia;

· New Zealand. 

Rely on the home jurisdiction to pursue:

· Hong Kong;

· Japan;

· Malaysia.


	
	Although nearly all jurisdictions to some extent rely on the assistance of the home jurisdiction to pursue action against a foreign scheme on issues that are not covered above both Australia and New Zealand can take action where the foreign court recognises Australian judgments.

Australia, in addition will recognise foreign judgments in certain circumstances. 

	5)  Foreign CIS subject to the same reporting and ongoing disclosure as domestic CIS?
	Australia 

Same as domestic unless exemption under RG178 (ie ASIC satisfied the home jurisdiction achieves substantially equivalent outcomes). For retail must be able to access information. 

Chinese Taipei 

Master agent handles reporting and ongoing disclosure. Obligations are specified. 

Hong Kong 

For public offerings same as for domestic CIS. Under the Recognised Jurisdiction Scheme only jurisdictions with similar investor protection. 

Korea 

Less strict reporting process (almost the same content though). 

India 

Same as for domestic. 

Japan 

Not subject to same requirements except for disclosure requirement for securities registration statement. 

Malaysia 

Same requirements. 

New Zealand – must file same annual audited financial statements as domestic CIS. 

Singapore
Prospectus must be updated annually. 


	Same or similar reporting and disclosure requirements as domestic schemes:

· Australia (unless specific exemption);

· Hong Kong (public offerings)

· India;

· Malaysia;

· New Zealand;

Specific requirements stated (and different to domestic if jurisdiction/scheme recognised):

· Australia (if an exemption);

· Chinese Taipei;

· Korea;

· Japan; and 

· Singapore. 
	Japan allows for reduced reporting requirements but maintains the same obligations for disclosure. 
	In most instances there is reduced reporting and/or ongoing disclosure requirements if the home jurisdiction of the scheme is recognised (ie regulatory equivalence of the home jurisdiction). 

In these instances the host jurisdiction may rely on the reporting to the home regulator and not require separate reporting. 

Disclosure requirements appear to be maintained in most jurisdictions and would relate to the misleading or false representations to investors. 




� The equivalent term of “Accredited Investors” in Singapore and “Professional investors” in Hong Kong. 
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