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摘　　要
本次WTO/TRIPS理事會例會於10月27、28日於瑞士日內瓦舉行，特別會議為配合杜哈談判資深官員前來日內瓦的時間分別於10月23、28日舉行。相關會議，由智慧財產局國企組蔡允中組長，偕同我常駐WTO代表團徐崇欽秘書、財政部國庫署黃清培稽核、潘彥廷科員及智慧財產局法務室喬建中祕書等，共計5人出席。此外，因本次會議為WTO第7屆部長會議前最後一次TRIPS理事會例會，為充分掌握會議情況，我國依序分別與日本、澳洲、韓國、美國及歐盟代表團進行雙邊會談，並與TRIPS參事Jayashree Watal晤談。
整體杜哈回合談判陷於僵局，連帶使TRIPS各議題進展有限。對於技術性問題，在多邊架構下仍可提出，惟現階段談判的氣氛，將使效益有所侷限。但可透過TRIPS例會及各類場合與各會員儘量進行雙邊諮商，以利我國未來之政策形成。
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1、 目的與過程
本次WTO/TRIPS理事會例會於10月27、28日於瑞士日內瓦舉行（議程如附件1），特別會議為配合杜哈談判資深官員前來日內瓦的時間分別於10月23、28日舉行（議程如附件2。另26日舉行技術合作與能力建構研討會，因該研討會係已開發國家或低度開發國家間之討論，與我國屬性無涉，故未參與）。相關會議，由智慧財產局國企組蔡允中組長，偕同我常駐WTO代表團徐崇欽秘書、財政部國庫署黃清培稽核、潘彥廷科員及智慧財產局法務室喬建中祕書等，共計5人出席。
此外，因本次會議為WTO第7屆部長會議前最後一次TRIPS理事會例會，為充分掌握會議情況，我國依序分別與日本、澳洲、韓國、美國及歐盟代表團進行雙邊會談，並與TRIPS參事Jayashree Watal晤談，該等雙邊會談舉行時間如下：
· 10月23日上午11時與日本代表團雙邊會談。
· 10月26日下午15時與澳洲代表團雙邊會談。
· 10月26日下午16時與韓國代表團雙邊會談。
· 10月27日上午8時30分與美國代表團雙邊會談。
· 10月28日下午16時30分與歐盟代表團雙邊會談。
以下將先說明WTO/TRIPS理事會例會及相關會議之內容，然後再說明與各國代表團進行雙邊會談之內容。
2、 TRIPS理事會特別會議情形
1、 會議議題
會議主席巴貝多大使Trevor Clarke為促進不同意見會員對於GI註冊議題形成較實質性的討論，在本次會議前，基於前任主席於2008年6月對TNC所做報告(TN/IP/18，附件3) 第4段之內容彙整成四個問題，於10月2日傳真至各代表團。本次特別會議，主席希望各代表先就本議題做一般性的簡短發言後，針對該四個問題依序逐項討論。
四項問題分別為：
i. 多邊註冊之法律效果：What legal obligations would be acceptable for the Register to facilitate the protection of geographical indications for wines and spirits, as mandated by Article 23.4 of the TRIPS Agreement?  

ii. 多邊註冊資訊對會員審查時之效果：When making decisions regarding the registration and protection of trademarks and geographical indications, what significance and weight should national authorities give to the information on the Register?  

iii. 是否有強制與自願參加外的其他選項：Are there any options regarding participation, other than voluntary and mandatory participation?  If so, what criteria could be envisaged?  

iv. S&D的提供： What form could special and differential treatment take with regard to the Register?   

2、 「建立葡萄酒及蒸餾酒地理標示多邊通知及註冊制度」聯合提案連署會員會場文件
聯合提案連署會員於10月2日收到上述四項問題後，即決議由紐西蘭起草書面回覆意見，盼由各會員回報首都後，於10月23日正式會議前完成連署。紐西蘭遂於10月3日完成第一份初稿（附件4），供各會員表示意見。聯合提案連署會員於10月22日下午集會討論（我國代表團因該時尚於赴日內瓦途中，未及參加），最終參考各會員意見，完成書面意見如附件5，並以會場文件（room document）而非正式文件方式呈現。
比較紐西蘭之初稿與最終之會場文件，主要差異為第5段後段三項為處理註冊資訊對於審查權重（weight）之「additional elements」，在最終之會場文件中被刪除：
Without wishing to prejudge the outcome of this process, additional elements might include: 
· an obligation to take the information on the register into account;
· an obligation to give appropriate weight to that information in accordance with domestic systems;
an obligation to consider that information as evidence of the facts stated therein (eg that the term is protected as a GI in the notifying member).

因該段刪除係在會前一天之22日會議始提出，我國未及參與討論，爰未參與聯署。惟本文件僅為會場文件，目的係回應主席提出之四項問題，並不代表聯合提案之立場變更，是否連署亦不代表立場變更。
3、 香港提出之會場文件
香港於28日會議提出會場文件（如附件5），基本內容與先前之TN/IP/W/8無明顯差異，惟係針對主席四項問題，並附帶四項假設性案例研析供會員參考。對於香港議場文件因係於會議當日始提出，故無會員對其討論，僅美國表示將帶回研究。
4、 秘書處整理會員意見
本次特別會議因分23、28日兩天舉行，在第一天會議結束時，會議主席裁示請秘書處將23日各會員表達之意見彙整成摘要（如附件6），俾利28日會議討論聚焦。
5、 會議進行情形重點說明
本次特別會議因分23、28日兩天舉行，以下茲分別就二日會議情形摘要說明：
（1） 23日會議
1. 主席開場說明：會議主席巴貝多大使Trevor Clarke首先簡單說明本次特別會議所列四個問題之緣由，係基於前任主席於2008年6月對TNC所做報告(TN/IP/18)第4段之內容 。其主要目的在促進不同意見會員對於GI註冊議題形成較實質性的討論。本次特別會議，希望各代表先就本議題做一般性的簡短發言後，針對該四個問題依序逐項討論。
2. 本次會議主要討論內容，各國基本上延續過去TRIPS理事會特別會議討論之立場，針對問題1、2各立場代表說明重點如次：
（1） 聯合提案會員：
· 首先由紐西蘭代表說明，聯合提案會員雖未如W52多達一百多國，但均係酒類重要進出口貿易國，對於本議題有實質利益。本次所提出之會場文件，完全回應主席所建議討論之四個議題，並逐點介紹該會場文件之內涵。
· 加拿大代表表示，聯合提案會員已充分說明該提案應如何執行之具體內容，例如加國曾說明聯合提案如何於加國執行，請各會員參考前次會議紀錄（TN/IP/M/22）加拿大發言，而W52則對執行措施交代並不明確。
· 澳洲：除對會場文件所揭示之內容表示支持外，並希望能有更多技術性的討論。針對問題1，明確表示不應有任何新增之義務。此外，並詢問歐盟是否企圖改變TRIPS 24.6所賦予之通用名稱的例外。針對主席之問題2，澳洲在會場所說明之具體作法即為原紐西蘭版本第5點之三項「additional elements」。
· 美國：除支持會場文件之內容外，並表示由於本議題根本無修改條文之授權(mandate)，而是TRIPS23.4應如何執行的問題，TRIPS23.4不應作為修改條文之依據。故討論應集中在「facilitate the protection of GI」，而非製造新的、原來TRIPS條文所未賦予的義務，美國反對任何增加會員新義務的提案。美國不希望對於商標審查官，不同的「事實（facts）」間會有不同的證據力（evidential weight）（美國完整發言內容如附件7）。
· 日本：除支持會場文件之內容外，並認為會員的權利與義務不應有任何改變，不應增加現有制度所無之保護，日本並強調舉證責任的轉換是不恰當的。
· 韓國：除支持會場文件之內容外，並認為TRIPS23.4的目的是在facilitate the protection。韓國對於TRIPS23.4之執行措施，並以前次會議清楚說明（詳參TN/IP/M/22）。
· 其他聯合提案會員有阿根廷、瓜地馬拉、薩爾瓦多、哥斯大黎加贊同會場文件及前揭各項論點。
（2） W52會員
· 歐盟：認為本次聯合提案會員所提出的會場文件根本無任何新意去處理「weight」的問題，亦即該提案並未說明會員在諮詢後，該如何處理所諮詢到資訊內容的問題。在網路時代，所有資訊都是容易取得的。單純的諮詢並無促進保護的效果。又，歐盟反對Ｗ52未符談判授權之意見，因此對於問題1，可以接受的義務應如W52為表面證據，本意見並為大多數會員所接受。
· 中國大陸：對於GI的保護應擴及所有產品，而W52顯示多數WTO會員認為三議題應平行推動。
· 瑞士：本議題經過十餘年討論，希望看到在國際層次的機制，而非限縮在國內層次，故應建構具有法律效果的多邊體系。
· 巴西：看起來雙方認知的落差永遠存在，而巴西對W52的方案感到可以接受。
（3） 我國發言
原由紐西蘭所提出之聯合提案版本，經美國修改後成為之會場文件，我國本次未參與聯署。惟基於我國過去之立場，仍表示對於會場文件之精神支持。並依據商標權組先前針對主席所提出之四項問題所作之答覆內容，發言如附件8。我國之發言，並獲得聯合提案會員中瓜地馬拉與哥斯大黎加之支持。
3. 針對問題3、4，於23日會議僅做原則性討論，各立場代表說明重點如次：
· 歐盟：多邊註冊制度的意義在TRIPS第23條陳述非常清楚，故如果是自願參加的，該制度將毫無意義。
· 巴西：如果有開發中國家需要GI多邊註冊體系，即應提供S&D。會場文件的立場，是假設需要多邊註冊的均為已開發國家。
· 加拿大：所有會員都應可自行決定是否加入多邊註冊體系，與是否為開發中國家無關。
· 中國大陸：不希望對於S&D的討論結果，最後造成部分國家被強制加入多邊註冊體系、部分國家可自願加入多邊註冊體系的結果。
· 印度：若開發中國家主動想參加多邊註冊體系，則聯合提案會員將提出怎樣的S&D給開發中國家？
4. 本次會議主席提出兩項較有創意的想法，惟未獲多數會員討論：
· 各會員有不同的立場是可以理解，但希望各方可以提出「可以接受（acceptable）」的方案，而非未來「應（should）」或 「可（could）」的方案。
· 主席提出「責任分配（shared responsibility）」的概念，希望會員從責任面，對於notifying countries 及consulting countries個別應承擔之責任提出意見。
主席最後表示，秘書處將於27日前對於各會員之立場做成摘要表，希望28日之特別會議能參考該文件，凝聚討論內容。職等將於取得該文件後盡速陳報。
（2） 28日會議
28日特別會議討論極為冷淡，原因或為會前美國分別與主席與歐盟已進行雙邊會談，故兩國均無積極發言意願，多數時間係主席發言引導會員對拉近兩陣營差距表達意見。在第一輪對問題1之發言後，各會員對於問題2、3、4幾無發言，各會員意見摘要如次：
1. 歐盟：過去曾提出數項提案,但目前已經退讓非常多,並獲得多數會員的支持，但底線是註冊必須具有法律效力，如果只是給予諮詢所得資訊某種權重（weight）,那是一種無效的consulting。對於聯合提案如何諮詢所得資訊將take into account 仍不得其解。
2. 紐西蘭：對主席提出「認真且真誠（Seriously and honestly）」的諮詢之意見表示，所有的諮詢在該國均為認真且真誠的，沒有形式諮詢的問題。該國底線是不接受舉證責任的移轉。
3. 韓國：以安東酒為例，表示中日韓有相當多類似的地名（詳見職等23日與韓國雙邊會談內容），無法接受任何有預設法律效果的結論。會後，日本代表私下對韓國意見表示支持（日本今日無發言）。
4. 加拿大：依據過去與歐洲雙邊談判的經驗,歐洲提出10,000項GI,但經過分析只有1,500件初步判斷符合GI的定義，以此為例，如註冊之GI均有推定效力，將給予consulting countries太大的責任與成本，所以不能接受舉證責任的移轉。
5. 阿根廷：對於主席所提出之shared responsibility的概念感到懷疑。認為既然申請人是自願註冊的,他當然有責任,但對接受者來說,他是被動的,為何要配合分擔義務？
6. 澳洲：不接受具有跨領域的效力（territorial effect）的提案，並表示其實多數W52會員並無表示意見。
7. 我國：對於23日巴西所提問題（聯合提案如何滿足主動希望參加之開發中會員需求）提出看法（發言內容如附件9）。我方表示，對於主動希望參加之開發中會員提供所需協助，係技術合作議題而非S&D問題。
主席為縮近會員意見，提出多項方案：
1. TRIPS 第23.4條的”to facilitate the protection of GI” 可以有很廣的含意，在不提升保護程度的前提下，除了現有提案外,是否有達成「有意義且有用」的結論之其他可能性? 
2. 如何在符合notified countries 之GI保護下，對於consulting countries 給予最少負擔，此種方案對於雙方才有相互配合的可能性。
3. 希望會員對於香港於前次會議所提出的五點原則（會議記錄M22第42段），詳予思考。
4. 理解各代表都有國內的壓力，但對於本議題，不同的方案是有需要的。（所謂不同方案，應指其先前提出的shared responsibility，惟該項提議受到許多會員質疑，且無支持者。）
3、 TRIPS理事會例會情形
本次例會主要議題簡要說明如次：
1、 中國大陸入會過渡檢討機制(TRM)
中國大陸入會檢討文件已於上週四分送各會員（IP/C/ W/542，附件10），美日歐亦均提出對中國大陸入會過渡檢討之意見。本次會議維持過去入會過渡檢討基調，美日歐表達對中國近年在IPR整體進展的肯定，但普遍的對中國在IPR執行問題也表達不滿。
美國分別在商標（famous brands, famous trademarks and export brands之認定標準與保護作法），及地理標示（GI保護制度之運作）、執法過程與成效、著作權部分條文解釋與修法等繼續提出詢問；日本則在著作權法與著作權集體管理、商標審查期間與程序，及執法議題提出詢問。
歐盟表示，在TRM未解決之議題，歐盟與中國大陸間也有雙邊機制處理。此一說明與日前日本與我之雙邊會談時之說法相同。較為特別之內容為歐盟對於中國大陸本次專利法修正提出三點意見：
· 中國專利法第10條第2項規定，專利權轉讓應依書面契約向專利部門登記，登記後始生效力。歐盟認為此一規定之具體行政程序並不明確，且對跨境權利移轉造成阻礙。
· 中國專利法第20條規定，在中國完成的發明向外國申請專利前應先經保密審查。此一規定，未明確規範部分發明在中國完成、部分在外國完成的專利是否適用。又第三人在此時是否得主張專利無效？
· 中國專利法放寬強制授權規定，並將造成自動強制授權（automatic compulsory license）的效果。
中國大陸代表對於各問題並未一一回應，惟針對專利強制授權，中國大陸代表強調沒有自動強制授權之規定與操作。
2、 TRIPS協定與CBD關聯性：

（1） 本次會議維持過去CBD議題討論基調，許多會員並表示係重申過去立場。兩陣營發言內容與所持理由與過去無差異。
（2） 本次討論與過去最主要之差異，在於包括美、加、紐、澳、瓜地馬拉等許多會員對於WIPO 今年10月所做成更新GR、TK與folklore之談判授權表示贊同（WIPO授權文件如附件11）。
（3） 我國發言重點為（發言稿如附件12）：
1.反對將TRIPS三項議題作人為連結；
2.W52未澄清許多技術議題，過去我國對於W/474（開發中國家揭露方案）所提出的諸多技術性問題，並未獲得澄清，而W52完全保留這些未澄清的技術性問題；
3.我方認為以內國法為基礎的提案與揭露方案相當重要，且與揭露方案不是相互排斥的。
基於前揭發言，我方認為更多的討論及經驗分享，將有助於問題之釐清與目標達成。
3、 杜哈宣言第6段「TRIPS協定與公共衛生」決議第8段執行檢討
首先由秘書處報告目前公共衛生議題向總理事會報告之草案，主要內容為目前僅有26個會員向WTO通知接受修法議定書，因此提案延長接受期限至2011年12月31日。本提案無異議通過。
對於會員向WTO通知接受修法議定書之進度緩慢，許多會員發言表示希望各會員盡速完成此一程序。
部分會員對於6年來僅有一次使用本機制之情況（加拿大-盧安達）表示遺憾，並認為主席應舉行非正式諮商，了解問題所在。主席在美國以不形成正式文件為條件之同意下，表示將在下次正式會議前舉行非正式諮商，希望參加之會員可向秘書處反應參加意願。
4、 非違反控訴(non-violation)
本次會議與過去歷次發言內容相同，美國及瑞士認為TRIPS第64.3條係應該被遵守的，不應延長暫停適用（moratorium）。但多數會員或認為應不適用，或認為應延長暫停適用。主席表示將在11月6日前繼續向會員諮詢本議題。 
5、 技術合作
美、日、瑞士、挪威、加拿大、紐、澳均已提出技術合作年度報告。會中巴西與阿根廷主張以WIPO發展議題（develop agenda）作為TRIPS執行技術合作與能力建構之執行方案。本項建議美國與澳洲均表不予贊同。
6、 通知程序簡化
依據TRIPS，會員有多項通知義務，包括第63.2條之法規增修通知、第69條國際合作、公共衛生議題決議各項通知、第66.2、67條技術合作以及由第1.3、3.1、4(b)條等因適用其他國際公約而產生之通知義務等。鑒於太多通知義務造成會員負擔，秘書處爰撰擬加速通知及資訊傳遞技術手冊（Timeliness and completeness of notifications and other information flows）供會員參用。
各項通知義務中，最重要者為第63.2條之法規增修通知。由於許多通知義務與WIPO相關條約有重疊者，在1995年做成簡化程序之決議（IP/C/2）。由於我國非WIPO成員，故是項規定於我國無適用機會，且因政治因素（法規內含我國名稱及政府機構名稱），目前我國暫未進行通知。惟本技術手冊未來仍可為我國日後履行通知義務時之重要參考文件。
7、 國際組織觀察員資格
本項討論之焦點在CBD秘書處之觀察員資格問題。以巴西、印度為首支持本案之會員，發言內容與在討論CBD議題時之內容並無差異，美國則簡單表示無法同意CBD秘書處之觀察員資格。主席爰裁示保留本議題至下次會議討論。
另埃及基於非洲集團立場表示尚有許多非洲組織之觀察員資格尚未被接受，請會員考量支持。
8、 學名藥轉運
與前二次會議相同，印度繼續在議程Q、other business中提出學名藥轉運問題。印度表示，在今年六月後最新之發展為數日前，由印度孟買運往委內瑞拉卡拉卡斯之一百七十萬劑治療熱帶疾病藥品在巴黎機場被扣押。雖印度與歐盟持續進行雙邊諮商，但無任何進展，歐盟邊境執行指令1383/2003顯然違背TRIPS第1、41條及杜哈宣言。許多開發中國家發言支持印度，中國大陸代表並表示，各類TRIPS-plus的措施是無法被接受的。
歐盟表示，指令1383/2003絕未違反TRIPS，如印度有質疑可在即將進行之歐盟貿易政策檢討中提出，在TRIPS提出此問題之動機無法理解。且歐盟一切法令均符合公共衛生議題之執行，目前僅有非常少的個案，且事後均發還託運人。對於印度所提出之最新發展個案，歐盟表示無法在毫無資訊的前提下，對此表示意見。歐盟並說明seizure與detention之差別在後續有無歸還。
埃及代表表示，不論是seizure或detention, 總之貨沒送到收貨人，開發中國家得不到所需藥品。
4、 雙邊會談情形
本次TRIPS會議我國代表團處理重點在於與聯合提案連署會員討論會場文件相關問題，個別會談情形說明如次：
1、 與日本代表團雙邊會談
我國代表團於23日上午11時與日本進行雙邊會談，我方首先詢問日本對於聯合提案之最後美國版本之態度。日方表示，Ｗ52對於會員賦予太大的責任，日方認為應給予W52會員清楚的訊息，故日本將支持美國版本的會場文件。並且在特別會議中強調舉證責任的轉換是不恰當的。此外，我方並以紹興酒為例說明我國反對擴大GI的立場。
關於CBD議題，日本表示在本月8日小團體會議中並未引起太多討論，日本認為本議題較適合在WIPO討論，但巴西反對，主要理由是美國並非CBD會員，以及WTO具有爭端解決機制。
2、 與澳洲代表團雙邊會談
澳洲表示非常支持紐西蘭先前所提出的版本，並認為該版本有助於更多的技術性討論，故在23日的TRIPS理事會特別會議中澳洲代表之發言，非常接近紐西蘭先前所提出版本第5點之三項「additional elements」。
然對於具有多數會員參與的聯合提案，要統一內部意見必須透過妥協。而美國提案，主要係考量三項additional elements將形成法律上的推定效果，此種推定將使不同的資訊在商標審查上產生不同的效果。因美國提案並未違背先前聯合提案之基本立場，故澳洲仍與支持。
澳洲代表認為，在此一階段，在GI議題上拉近雙方距離的想法或過於樂觀，現階段的工作主要在讓對話持續進行。故本次聯合提案成員所提出的議場文件，主要目的在回應主席之四項提問，而非修正原來聯合提案之內容與立場。
目前在TRIPS的各項議題討論進度，應配合整體杜哈回合談判的情況。聯合提案成員23日所提出的議場文件，未來期盼成為正式的會議文件（working document），澳洲並將朝此方向運作。
3、 與韓國代表團雙邊會談
韓國代表認為，美國提案較接近韓國的立場，特別是紐西蘭先前所提出版本第5段，其第三項additional element（consider that information as evidence of the facts），可能製造新的法律義務，韓國對此無法接受。韓國對於酒類GI基於下列三項因素，反對任何在諮詢以外新增的法律義務：
1. 在GI註冊議題上，韓國並無太大商業利益，惟因部分產品與中國大陸有GI競合之情形（如安東酒），且中國大陸對GI擴大很有興趣，也有潛在商業利益。如未來GI擴大，將對韓國產業造成影響，故韓國更關切GI擴大的問題。韓國認為，在GI註冊議題上採取堅定立場，未來較有可能以GI註冊的讓步交換防止GI擴大的結果。韓國並認為許多聯合提案會員有類似的想法。
2. 韓國與歐盟已簽屬FTA，依據韓歐FTA，韓國目前已提供歐盟400項酒類GI保護、160項非酒類GI保護，未來並預期將大幅擴大保護標的。
3. 新增法律義務必將修改法律，且增加行政成本。
韓國代表認為，杜哈回合談判在2010年前不易達成結論，特別是在2010年美國有期中選舉的壓力。然韓國作為2010年之G20主辦國，在2010年G20高峰會時（11月），希望有部分具體成果。
韓國在CBD議題上與美國立場一致，因其對韓國具有產業利益。
4、 與美國代表團雙邊會談
（一）我國代表團於10月27日上午8時30分，於美國駐日內瓦大使館與美國代表團雙邊會談，會談要點如次：
美國代表認為GI註冊議題係由歐盟所提出，故縮小雙方陣營歧見的責任應在歐方，美國對於許多技術性議題如何處理亦有疑問，也了解單純的諮詢（consulting）並不能滿足歐盟的需求，但美國反對舉證責任移轉的基本立場不會改變。美國與歐盟將在28日特別會議前與歐盟進行雙邊諮商，對於技術性議題再進行討論。
對於聯合提案會員於23日所提出的議場文件，未來是否成為正式會議文件未表具體立場，惟美方表示將於28日TRIPS例會前與會議主席進行諮商。美方了解主席希望拉近（converge）雙方立場的企圖與職責，但現階段美國不會改變既定立場。
美國代表認為TRIPS三項議題之進度，應配合整體談判議題之發展情形，目前的步調為其可接受的合理進展。
美方詢問我國對於三項議題之立場，我方表示：針對GI註冊議題，我方認為聯合提案之立場較符合我國利益，未來希望就此議題與美方及其他聯合提案會員保持互動；對於GI擴大議題，我方持反對立場；對於CBD議題，我方現階段之立場是主張加強技術性議題的對話，並釐清相關問題。此外，我方反對將三項議題連結。
美方詢問我國專利法修法進度，特別關切總理事會決議第6段之執行。我方表示專利法因內閣改組進度有所延遲，惟目前已再送至行政院審議。有關執行總理事會決議第6段之相關條文在2007年與美方TIFA會議有充分討論並達成共識，相關條文在TIFA沒有任何改變。
（二）我國代表團於10月28日會議結束後，另與美國代表會談：美國代表首先說明今日與主席會談內容，主席表示希望在部長會議前能完成拉近（converge）雙方陣營意見之報告，因此在下個月將舉行多次非正式諮商。惟美國無法了解如何拉近既存意見。另美國分享其今日與歐盟雙邊會談情形，歐盟持續重提過去之主張，雙方立場仍存極大差異，無積極結果。美國代表另表示，將於會後直赴巴塞隆納參加氣候變遷會議。
5、 與歐盟代表團雙邊會談
我國向歐盟表示，我方對於W52之讓步與先前立場差異具體內容為何?落實於國內時，應如何執行等問題，希望能夠釐清。
歐盟對於我方提問表示雙方可進一步洽談，並希望我方未來能提供我國就本議題相關法規與具體做法等資料，歐方會依據W52方案內容，提供我國是否涉及法規調整之意見給我方參考。
未來，雙方就本議題將建立聯絡窗口，提供雙方合作所需資料。
6、 與TRIPS參事Jayashree Watal晤談
Watal參事認為，杜哈回合談判停滯之主要原因，可能在於與烏拉圭回合談判相比缺乏有力的推動力量。例如在美國目前國內的討論都集中於健保改革，貿易議題缺乏能見度。又依據GATT/WTO談判之經驗，會員們一向只注意其他會員的讓步，而不在意其他會員之讓步條件。故依照客觀情況，不認為有快速解決的機會。
在WIPO的討論情況與TRIPS類似，但更加技術性，也更政治性。
Watal 甫出席於曼谷舉行之全球氣候變遷會議，此議題與IP議題之連結，與當年公共衛生議題非常類似，即開發中國家生存所需之技術，為已開發國家的專利權人所掌握。建議我國對此一趨勢發展予以關注。
有關WTO秘書處依據技術合作義務，協助會員辦理national 及regional 層級的研討會，數年前曾與我國在此議題曾有合作，未來若有此類合作機會，秘書處也樂觀其成。
5、 分析、心得與建議
（1） 葡萄酒與蒸餾酒地理標示多邊通知及註冊制度議題
在多邊場合，小集團內部會議為重要資訊來源。我方在後續發展過程應持續與聯合提案會員保持聯繫，對於今年底前之兩次特別會議，以及議場文件未來發展為正式會議文件之動向應特別注意，並適時表達意見或聯署正式會議文件。
我國在本議題屬於聯合提案會員，但仍應與相對之W52集團，特別是歐盟保持暢通管道，以利掌握談判狀態。
韓國雖屬聯合提案會員，但與歐盟已簽署FTA，依據韓歐FTA，韓國目前已提供歐盟400項酒類GI保護、160項非酒類GI保護，未來並預期將大幅擴大保護標的。此種多邊與雙邊交錯運用之談判策略，非常值得我國參考。
（2） 「TRIPS協定與CBD之關係」等CBD三議題
CBD議題在TRIPS之討論已陷於長期停頓狀態，各國代表甚至直接將前次會議發言內容再次宣讀。在今年WIPO重新授權談判後，我方應隨時注意在WIPO/IGC 之討論狀態，以及其與WTO/TRIPS間之互動關係。
（3） 整體意見
整體杜哈回合談判陷於僵局，連帶使TRIPS各議題進展有限。對於技術性問題，在多邊架構下仍可提出，惟現階段談判的氣氛，將使效益有所侷限。但可透過TRIPS例會及各類場合與各會員儘量進行雙邊諮商，以利我國未來之政策形成。
我國本次與歐盟建立良好互動，基於W52集團為目前杜哈回合談判中TRIPS議題之最大集團，我國宜與歐盟持續保持互動，以取得各項動態僅展情況。
6、 附錄
附件1、WTO/TRIPS理事會例會議程
附件2、WTO/TRIPS理事會特別會議議程
附件3、TRIPS特別會議主席於2008年6月對TNC所做報告(TN/IP/18)
附件4、聯合提案連署會員書面意見初稿
附件5、聯合提案連署會員會場文件
附件6、香港會場文件
附件7、美國代表團在特別會議首日發言稿
附件8、我國TRIPS理事會代表團特別會議首日發言稿
附件9、我國TRIPS理事會代表團特別會議次日發言稿
附件10、中國大陸入會檢討文件IP/C/ W/542
附件11、WIPO授權CBD談判文件
附件12、我國TRIPS理事會代表團正式會議發言稿
WTO/AIR/3441
2 october 2009

SUBJECT:
Council for trips

1. THE NEXT meeting OF THE COUNCIL FOR TRIPS WILL BE HELD IN THE CENTRE WILLIAM RAPPARD on 27 october and the morning of 28 october 2009.  the meeting will START AT 10 a.m. on tuesday, 27 october.

2. THE following ITEMS are PROPOSED FOR THE AGENDA:

a. Notifications under provisions of the agreement

b. reviews of national implementing legislation

c. transitional review under section 18 of the protocol on the accession of the people's republic of china

d. REVIEW OF THE PROVISIONS OF ARTICLE 27.3(b)

e. Relationship between the trips agreement and the convention on biological diversity

f. protection of traditional knowledge and folklore

g. review under paragraph 8 of the decision on the implementation of paragraph 6 of the doha declaration on the trips agreement and public health

h. non-violation and situation complaints

i. review of implementation of the trips agreement under article 71.1

j. REVIEW OF THE APPLICATION OF THE PROVISIONS OF THE SECTION ON GEOGRAPHICAL INDICATIONS UNDER ARTICLE 24.2

k. SEVENTH annual review under paragraph 2 of the decision on the implementation of article 66.2 of the trips agreement

l. technical cooperation and capacity-building

m. letter from the chair of the general council concerning ways to improve the timeliness and completeness of notifications and other information flows
n. information on RELEVANT DEVELOPMENTS ELSEWHERE IN THE WTO

o. observer status for international intergovernmental organizations

p. annual report

q. oTHER BUSINESS

3. It is recalled that paragraph 19 of the doha ministerial declaration provides that the council, in UNDERTAKING THE WORK PROVIDED FOR IN THAT PARAGRaPH, shall be guided by the objectives and principles set out in articles 7 and 8 of the trips agreement and shall take fully into account the development dimension.

4. any member wishing an additional item to be placed on the proposed agenda is invited to inform the secretariat of this sufficiently in advance so that a revised airgram can be issued ten calendar days prior to the meeting.

5. MEMBERS OF THE WTO, OTHER GOVERNMENTS WITH OBSERVER STATUS AND INTERNATIONAL ORGANIZATIONS WITH OBSERVER STATUS ARE REQUESTED TO INFORM THE SECRETARIAT OF THE NAMES OF THEIR REPRESENTATIVES AS SOON AS POSSIBLE.

pascal lamy

WTO/AIR/3446
7 october 2009

SUBJECT:
special session of the Council for trips

6. THE twenty-third special session OF THE COUNCIL FOR TRIPS WILL BE HELD IN THE CENTRE WILLIAM RAPPARD on Friday, 23  october 2009, starting at 3 p.m., to be resumed on wednesday, 28 october, starting at 3 p.m.

7. The following agenda ITEMS ARE PROPOSED FOR THE AGENDA:

a. Negotiation on the establishment of a multilateral system of notification and registration of geographical indications for wines and spirits.

b. -
As suggested by the chairman at the last open-ended informal meeting of 2 October 2009, it is envisaged that the special session focus its discussion on the Chairs' list of questions faxed on 2 October 2009, p.m. 

c. Other business

8. PARTICIPANTS IN THE NEGOTIATIONS and GOVERNMENTS WITH OBSERVER STATUS ARE REQUESTED TO INFORM THE SECRETARIAT OF THE NAMES OF THEIR REPRESENTATIVES AS SOON AS POSSIBLE.
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MULTILATERAL SYSTEM OF NOTIFICATION AND REGISTRATION OF GEOGRAPHICAL INDICATIONS FOR WINES AND SPIRITS

Report by the Chairman

9. This report on the negotiations on the establishment of a multilateral system of notification and registration of geographical indications for wines and spirits is submitted on my own responsibility and is without prejudice to the position of any delegation and to the outcome of the negotiations.
10. The mandate of the Special Session is set out in the first sentence of paragraph 18 of the Doha Ministerial Declaration, which reads as follows:
"With a view to completing the work started in the Council for Trade-Related Aspects of Intellectual Property Rights (Council for TRIPS) on the implementation of Article 23.4, we agree to negotiate the establishment of a multilateral system of notification and registration of geographical indications for wines and spirits by the Fifth Session of the Ministerial Conference."

The mandate refers to the work already under way in the Council for TRIPS on the basis of  Article 23.4 of the TRIPS Agreement, which provides that:
"[i]n order to facilitate the protection of geographical indications for wines, negotiations shall be undertaken in the Council for TRIPS concerning the establishment of a multilateral system of notification and registration of geographical indications for wines eligible for protection in those Members participating in the system."
In the Hong Kong Ministerial Declaration, Ministers took note of a progress report on the negotiations in the Special Session and agreed to intensify them in order to complete them within the overall time‑frame for the conclusion of the negotiations that were foreseen in the Doha Ministerial Declaration (WT/MIN(05)/DEC, paragraph 29).
11. As reported on previous occasions, three formal proposals have been tabled.  Document TN/IP/W/12 sets out side by side the elements of the three proposals tabled that, in the view of the proponents of each proposal, are relevant to the mandate of the Special Session:  Hong Kong, China's proposal, contained in Annex A of TN/IP/W/8;  the Joint Proposal of Argentina, Australia, Canada, Chile, Costa Rica, Dominican Republic, Ecuador, El Salvador, Guatemala, Honduras, Japan, Mexico, New Zealand, Nicaragua, Paraguay, Chinese Taipei and the United States ("Joint Proposal Group") in TN/IP/W/10 and Addenda 1, 2 and 3;  and the European Communities' proposal, contained in the Annex set out in TN/IP/W/11.  More recently the European Communities has shared with the participants in the Special Session new thinking which it has presented as an effort to narrow the gap;  the references to the position of the European Communities in this report are based on this new thinking.  A detailed compilation, prepared by the Secretariat, of the points raised and views expressed on the proposals can be found in document TN/IP/W/12/Add.1 and Add.1/Corr.1 of May 2007.

12. The elements of a registration system that have been considered in the work can be put into three categories:

(a)
First, there are the two key issues of participation and the consequences/legal effects of registrations, where there continue to be fundamental differences, even if there has been some movement in the past months.  In regard to these elements, I reproduce below the position of participants as reflected in the proposals submitted and discussions in the Special Session.


(b)
There is a second category of elements on which a fair amount of detailed work has been done.  These are the areas of notification and registration.  While most of this work is not all that recent and further work is clearly required, in particular because positions on these matters are linked to the treatment of participation and consequences/legal effects, my tentative appreciation of the points of convergence and divergence can be found below.


(c)
Third, there are a number of other elements which depend substantially on the key policy choices to be made, in particular on the questions of participation and consequences/legal effects, and which have thus been less fully discussed so far.  These include such matters as:  fees, costs, and administrative burdens, particularly as they impact on developing and least developed country Members, and special and differential treatment; as well as the duration of registrations and procedures for their modification and withdrawal;  arrangements for review;  and contact points.  These are points that need further discussion.
13. No agreement has yet been reached on the legal form of the eventual outcome and on the institutional arrangements for its management and servicing.  On the former question, the suggestions on the table include a TRIPS Council decision and the addition of an annex to the TRIPS Agreement through an amendment to it.  On the latter question, delegations have not excluded the possibility of inviting the WIPO secretariat to play a role.
14. There are different views on whether the work of the Special Session should be addressed in the context of the modalities decision.  Some Members believe that the issue of the GI register should be part of the horizontal process in order to have modality texts that reflect Ministerial agreement on the key parameters for negotiating a final draft legal text as part of the Single Undertaking.  Some other Members believe that no further guidance is necessary since the existing mandate is sufficiently clear and technical work can and should be pursued intensively on this basis in order to fulfil the Doha mandate to which they remain committed.
15. This report does not describe the range of views that have been expressed on issues of linkage between work in the Special Session and work on the relationship between the TRIPS Agreement and the Convention on Biological Diversity and on GI extension, including in regard to the coverage of the GI register and in regard to procedural parallelism between these three TRIPS issues.  This is because the issues of GI extension and TRIPS/CBD relate to matters which go beyond the mandate of the Special Session, including its limitation to GIs for wines and spirits.
Participation
16. The Joint Proposal Group has proposed:
"In accordance with paragraph 4 of Article 23 of the TRIPS Agreement, participation in the System established by the Decision is strictly voluntary, and no Member shall be required to participate.

In order to participate in the System, a Member shall make a written notification to the WTO Secretariat of its intention to participate."

17. The European Communities has proposed:

"In accordance with paragraph 4 of Article 23 of the TRIPS Agreement, the system is multilateral, that is applicable to all WTO Members.

Participating Members are Members above a certain share in world trade."

Under the EC approach, all WTO Members would be entitled to submit notifications under the system.

18. Hong Kong, China has proposed:
"Participation in the system is voluntary which means that:
(a)
Members should be free to participate and notify GIs protected in their territories.


(b)
The obligation to give legal effect to registrations under the system will only be binding upon Members choosing to participate in the system."
Hong Kong, China has also proposed that "the question of scope of participation should be revisited as part of the review" of the notification and registration system that it is proposing should be held "after [four] years from establishment of the system".

19. The range of positions taken in regard to whether and, if so, in what way registration should have consequences/legal effects in non-participating Members is described in paragraphs 25-28 of this report.
Notification
20. On the notification by Members of GIs for inclusion in the register, earlier discussions indicated a fair measure of common ground on certain aspects, but significant remaining differences on some others.  With regard to the content of notifications, there seemed to be significant common ground among Members that the notifying Member would be required to:

(a)
specify the name of the notifying Member;

(b)
specify whether the good for which the geographical indication is used is a wine or a spirit;

(c)
identify the geographical indication as it appears on or is protected for the wine or spirit in the notifying Member's territory;

(d)
where the geographical indication is in characters other than Latin characters, include a transliteration into Latin characters using the phonetics of the language in which the notification is made;


(e)
specify the territory of the notifying Member, or the region or locality in that territory, from which the wine or spirit must originate in order to be eligible in that Member to be identified by the geographical indication;

(f)
include, where available, the date on which the geographical indication first received protection in the notifying Member and, if applicable, any date for the expiration of the protection currently accorded.
On point (d) there were different views as to whether it should be specified that transliterations would be for information purposes only, and on point (f) whether the inclusion of the date of first protection should be obligatory or voluntary.
21. There were different views on whether notifying Members should be required to identify how the geographical indication is protected in the territory of the notifying Member including, as appropriate, the legal instrument that forms the basis of such protection;  or, as suggested in one proposal, as an optional alternative, by providing a statement executed under seal affirming the protection of the geographical indication in the notifying country.  It might also be noted that there were outstanding differences on whether or not there should be an explicit requirement that a notifying Member only notify GIs which, in its territory, meet the definition of a geographical indication specified in paragraph 1 of Article 22 of the TRIPS Agreement and are protected and have not fallen into disuse.
22. Significant differences also remain on the treatment of translations in notifications.  These include whether the notifying Member should provide any available translation of the geographical indication into the language in which the notification is made in cases where the language in which the geographical indication appears on the wine or spirit in the notifying Member is not that language; whether the notifying Member should be explicitly given the option of providing suggested translations of the geographical indication into other languages;  and whether, if provisions on these matters are included, it should be made clear that this would be for information purposes only.
23. Other points which remain to be settled are whether notifications:

(a)
should, on a mandatory or voluntary basis, include information identifying the producers of the wine or spirit entitled to use the geographical indication in the notifying Member and/or the owner of the geographical indication;  and

(b)
may include other information that the notifying Member considers may be useful in facilitating protection of the geographical indication, such as:

(i)
details of the quality, reputation or other characteristics of the wine or spirit essentially attributable to its geographical origin;

(ii)
for information purposes only, any bilateral, regional and/or multilateral agreement under which the geographical indication is protected.
24. It is my impression that there is a large measure of common ground among Members regarding the following issues:
 (a)
the notification shall be made in an official WTO language;


(b)
the notification, with the exception of the geographical indication itself, shall be translated by the administering body into the other official WTO languages;


(c)
the notifications shall be made in a standard format to be adopted by the Council for TRIPS prior to the entry into operation of the system, which shall be such as to limit notifications, wherever possible, to no longer than two pages, not counting any attached or cross-referenced texts.

Registration
25. Regarding the issue of registration of geographical indications in the system it is my sense that there is significant common ground among Members on the following elements:


(a)
following receipt of a notification of a geographical indication, the administering body shall register the notified geographical indication on the register of geographical indications for wines and spirits;


(b)
the registration of the notified geographical indication on the register shall consist of the recording on the register of the information provided in the notification;  and


(c)
the administering body shall notify all WTO Members of the registration of each notified geographical indication.

26. Members also seem to agree that the register shall take the form of a searchable on-line database, available in the three WTO languages and accessible free of charge to all WTO Members and the public, and that it shall provide a means of access to the original notification of each geographical indication as made by the notifying Member.
27. Different views have been expressed on a proposal that has been made for a formality examination of each notification by the administering body prior to its entry on the register.
28. The view has been expressed that the appropriateness of a system providing for the registration of geographical indications notified by Members without a prior opportunity for opposition or reservation by other Members in the light of national examination by them of those GIs was dependent on the consequences/legal effects that such registration would have.
Consequences/Legal Effects of Registrations
In participating Members

29. The Joint Proposal Group has proposed:

"Each Participating Member commits to ensure that its procedures include the provision to consult the Database when making decisions regarding registration and protection of trademarks and geographical indications for wines and spirits in accordance with its domestic law."

30. The European Communities has proposed:
"Commitment to consult the Register when making decisions on registration and protection of trademarks and GIs in accordance with domestic law.

Rebuttable presumptions that the notified GI:


(i)
is a GI in accordance with the definition in Article 22.1 TRIPS;

(ii)
is not a generic (Article 24.6 TRIPS);

(iii)
does not falsely represent to the public the true origin of the goods (Article 22.4 TRIPS)."

31. Hong Kong, China has proposed:

"Registration of an indication on the Register shall be admitted as prima facie evidence to prove:

(a)
ownership of the indication;

(b)
that the indication satisfies the definition in Article 22.1 of the TRIPS Agreement as a geographical indication;  and

(c)
that the indication is protected in the country of origin (i.e. Article 24.9 of the TRIPS Agreement does not apply)

in any domestic courts, tribunals or administrative bodies of the Participating Members in any judicial, quasi-judicial or administrative proceedings related to the geographical indication.  The issues will be deemed to have been proven unless evidence to the contrary is produced by the other party to the proceedings."

32. The position has also been taken that there should be no national legal effects consequent on the registration of GIs in the register.

In non-participating Members

33. The Joint Proposal Group has proposed:
"Members who choose not to participate are encouraged, but are not obliged, to consult the Database in making decisions under their domestic law involving registration or protection of trademarks and geographical indications for wines and spirits."

34. The European Communities has proposed:

"Commitment to consult the Register when making decisions on the registration and protection of trademarks and GIs in accordance with domestic law."

35. Under the Hong Kong, China proposal there would be no legal effects for non‑participating countries.

36. The following positions have also been taken:


-
the legal effects proposed by the European Communities for participating Members should apply also in non-participating Members;


-
there should be no national legal effects consequent on the registration of GIs in the register.
__________

Special Session of the Council for TRIPS

Response to the Chair’s Questions dated 2 October 2009

Submitted by:  …

Legal Obligations (Questions 1 and 2)


1
Over the course of these negotiations, three general approaches have been advocated regarding the issue of what legal obligations should flow from entry of a term on the international wines and spirits GIs register (question 1):

· Entry on the register should have no legal effect in national systems.

· Entry on the register should ensure that better information is made available to and considered by decision makers in national systems.

· Entry on the register should result in a legal presumption in national systems.

2 The mandate in TRIPS Article 23.4 requires that registration should “facilitate” the protection of geographical indications for wines and spirits notified to the register.  Article 22.1 requires that geographical indications must identify a good as originating in a territory due to a given quality, reputation or other characteristic of the good being essentially attributable to its geographic origin.  This definition makes clear that decisions on GIs (like other intellectual property rights) must conform to the principle of territoriality.  

3 The middle-ground approach in paragraph 1 above is the only one to apply the standards embodied in TRIPS Articles 22.1 and 23.4.  The first approach may not result in any change to the status quo, so in that sense may not “facilitate” protection.  The third approach would result in a change in the legal status of GIs notified to the register in domestic systems, so would increase (not facilitate) protection and would violate the principle of territoriality.

4 A legal obligation on domestic decision makers in participating members to consult the register when making decisions regarding the registration or protection of trade marks and GIs for wines and spirits, would ensure better information is available to decision makers in domestic systems and thereby facilitate the protection of GIs notified to the register.  If members require greater clarity as to how protection would be facilitated, we suggest that members exchange information regarding how decision makers in their domestic systems would implement an obligation to consult the register.  Some members have already reported on this to the Special Session, and it would be beneficial to hear similar detail from other members (particularly those members with the greatest trade interest in a register for wine and spirit GIs).

5 Following an exchange of ideas on how decision makers in various domestic systems would consult the register and make use of the information on it (as suggested above), it may be possible to further define the scope of the obligation to consult the register, including in relation to the significance and weight that domestic authorities should accord the information on it (question 2).  Without wishing to prejudge the outcome of this process, additional elements might include:

· an obligation to take the information on the register into account;

· an obligation to give appropriate weight to that information in accordance with domestic systems;

· an obligation to consider that information as evidence of the facts stated therein (eg that the term is protected as a GI in the notifying member).

Participation / Special and Differential Treatment (Questions 3 and 4)

6 As the issues of participation and special and differential treatment are closely inter-related, they need to be considered together. 

7 Over the course of these negotiations, two different approaches have been advocated regarding participation in the register:

· Voluntary participation.

· Mandatory participation.

8 The mandate in TRIPS Article 23.4 envisages participating and non-participating members.  This recognises the fact that some members have little (or no) interest in wines and spirits trade, and therefore little (or no) interest in participating in an international system of notification and registration of wines and spirits GIs where they would be required to facilitate the protection of GIs of other members with little (or no) reciprocity.  

9 If participation in the system is voluntary, members will choose to participate if and when they feel it is in their interests to participate and they have the capacity to do so.  Voluntary participation therefore represents the maximum degree of special and differential treatment.  

10 If participation in the system is not voluntary, some other mechanism will need to be adopted to meet the mandate’s requirement for participating and non-participating members (question 3).  Furthermore, specific special and differential treatment provisions would need to be agreed for those developing countries required by that mechanism to participate in the system (question 4).  These additional elements would complicate the wines and spirits register negotiations, but would not be required if the mandate’s assumption of voluntary participation was respected.
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1.  What legal obligations would be acceptable for the Register to facilitate the protection of geographical indications for wines and spirits, as mandated by Article 23.4 of the TRIPS Agreement?

· As a preliminary comment, it is important to note that the mandate does not refer to a “GI Register” but rather to a “system of registration” for wines and spirits GIs.  While the terms have been used interchangeably throughout these discussions, it is important to ensure that no assumption is being made that the Uruguay Round, and now the Doha, mandate requires something along the lines of the Lisbon Agreement for the Protection of Appellations of Origin and Their International Registration. 

· If we expect to see progress in these negotiations, we must all keep the focus within the parameters of the mandate.  

· In order to do that, we must focus our discussions on the issue of how to facilitate protection as noted in the question you have asked – this does not mean increasing protection as some have suggested.  

· We agree that the system of registration cannot be so minimal a potential benefit that it does not facilitate protection; however, it would be beyond the object of facilitation to require increased substantive protection of GIs, particularly at the expense of other rights holders and users of generic terms.  Thus the mandate directs us to find procedural means aimed at the protection of GIs in our domestic systems.
· Accordingly, we cannot agree to proposals that would require us to change how and to what extent the United States decides to protect a claimed geographical indication for wines and spirits, as this goes well beyond the mandate of facilitating protection.  Proposals requiring that entry of a term on the Register would be prima facie evidence that it is a GI under TRIPS Article 22.1 would do just that, as they seek to achieve substantive legal effect in our domestic systems.  
· Instead, we should all focus our efforts on developing a system that would aid examining authorities and other officials in their evaluation of whether a designation qualifies for protection in that Member according to its domestic laws.  
· Keeping within the mandate of Article 23.4 also means reading this article in the context of the scope set forth in Article 1 of the TRIPS Agreement - namely that territoriality needs to be respected for all IP rights, including geographical indications.  Proposals that seek to require a member to grant deference to a foreign authority’s finding of what constitutes a geographical indication goes well beyond the scope of the mandate, and is thus unacceptable to us.   

· The EU appears to be seeking an IP equivalent of a mutual recognition agreement, and goes well beyond international agreements in other IP areas. 
· To further elaborate on this point:  the EC proposal seeks to require that a GI notified to the register serves as prima facie evidence that it meets the definition of a GI in all members where protection is sought absent proof to the contrary.

· Under the EC proposal, our examiners would have to defer to the findings of an EU examiner as to whether a GI meets the definition in an EU territory and then be forced to prove that the term that was notified is not a GI in the United States.  

· Effectively, the EC is arguing that the EU interpretation of a key provision in the TRIPS Agreement, namely Article 22.1, is the interpretation to which all Members must subscribe or prove why they do not.  We cannot agree to this shifting of the burden of proof of whether a Member has met a TRIPS obligation.  If a Member is concerned that another member does not meet its Article 22.1 obligation, it bears the burden of proving this and may use existing tools to seek such clarification– not the other way around:  The mandate in TRIPS Article 23.4 should not be used as an excuse to negotiate the scope of the definition of a geographical indication set forth in TRIPS Article 22.1.

· The mandate under Article 23.4 must also be read within the context of other substantive provisions in the TRIPS Agreement.  The system for facilitating protection for GIs cannot in any way be manipulated to undermine protection for other intellectual property rights, namely prior existing trademarks under Article 16.  Further, the exceptions under Article 24 also must be respected. 
· Accordingly, any implementation of a system under Art. 23.4 must not adversely affect the exclusive rights afforded to prior existing trademarks or legitimate uses of generic terms.
2.  When making decisions regarding the registration and protection of trademarks and geographical indications, what significance and weight should national authorities give to information on the Register?

· As we noted earlier, we agree that the system of registration cannot be so minimal a potential benefit that it does not facilitate protection; however, it would exceed the mandate to insist on increasing substantive protection of GIs particularly at the expense of other rights holders and users of generic terms.  
· The mandate directs us to find procedural ways aimed at the protection of GIs in our domestic systems.  Accordingly, any “significance” or “weight” that a domestic authority affords to a term on the register should be consistent with its domestic laws.  To prescribe how a domestic authority should consider a term on the register and what, if any, weight should be afforded to the term, presumes to dictate an outcome and therefore exceeds the mandate under Article 23.4.
· We agree the system should require participating members to consult the multilateral system.  Our discussion should focus on how national authorities use the information on the register in their existing domestic system rather than how the WTO should require national authorities to use the information, i.e., what kind of substantive weight or significance we should give a registration.   It is not the role of the Special Session to evaluate and restructure substantive examination practices of each WTO member.  
· The EC proposal would require that more evidentiary weight should be afforded to findings by authorities in a notifying Member than to the domestic authorities of the Member who is making decisions regarding protection and registration under its own national law – this is unacceptable to us.

· In order to move forward with these negotiations in a way consistent with the mandate under Article 23.4, we should focus on developing a useful and meaningful mechanism to facilitate protection of geographical indications.  For the United States, this system would provide a useful reference that would facilitate the work of our examining attorneys by providing a central depository for relevant information, a resource that does not currently exist.
· Again, however, the system should not prescribe the significance or weight that a domestic authority affords to such information when evaluating whether the term qualifies for protection as a GI under its domestic laws.

Talking Points by the Representative of the Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu 

for the Special Session of TRIPS Council, 23rd Oct 2009

Thank you, Mr. Chairman.

Thank you for convening this meeting and the 4 questions that have been provided initially in June and been revised early this month.  We also want to thank the group of Members who have provided the written response to your questions.  Since we were involved in the process of drafting that response, we would like to say that we support that response in spirit.

Now, turn to your questions, Mr. Chairman.  On question 1, we believe the appropriate legal obligation would be for participating members to consult the register.   And we think that when we talk about this obligation, it would be helpful to draw members of different positions closer, if we have more exchange of information regarding how decision makers in their domestic systems would implement an obligation to consult the register.  

I thank you for giving me the floor, Mr. Chairman.
Remarks at the Meeting of TRIPS-Special Session at 3pm, Wednesday, 28th Oct

We would like to thank the Secretariat for preparing the summary of points raised at last Friday’s meeting, and thank Hong Kong for providing the paper of case studies. We will study them further and may make comments in the future.  

We have one comment on Question 4, and it is responding to the 3rd bullet of Q4 in the summary.  We feel that there is difference between S&D treatment and technical assistance.  If the register requires mandatory participation, and some members qualifying for certain criteria can opt out, we say these members enjoy S&D treatment.  Now if the register allows voluntary participation, and Members who would like to participate have needs in capacity building, then what these Members need is technical assistance, not S&D treatment.

	World Trade

Organization
	

	
	

	
	IP/C/W/542
22 October 2009



	
	(09-5224)

	
	

	Council for Trade-Related Aspects

of Intellectual Property Rights
	Original:  
English


transitional review mechanism of china

Communication from China

The following communication, dated 21 October 2009, from the delegation of China, providing information specified in Annex 1A of its Protocol of Accession, is being circulated in the context of the transitional review mechanism under Section 18 of that Protocol.

_______________

(a)
Amendments to Copyright Law, Trademark Law and Patent Law, as well as relevant implementing rules covering different areas of the TRIPS Agreement bringing all such measures into full compliance with and full application of the TRIPS Agreement and the protection of undisclosed information.
2. Trademark and Anti-Unfair Competition

In December 2008, the State Administration for Industry and Commerce submitted the Anti‑Unfair Competition Law (Revision) to the State Council for inspection after extensive soliciting of the opinions from all walks of life, many researches and demonstrations as well as 11 revisions. 

The Trademark Law (Revision) (draft for examination) has been worked out and will be submitted to the Legal Affairs Office of the State Council after further study and examination on the basis of many researches, demonstrations and soliciting of the opinions from relevant ministries and commissions, trademark agency organizations, experts and scholars, representatives of enterprises, relevant trademark authorities of China and the chambers of commerce, as well as associations. 

On April 21, 2009, the Supreme People's Court released the Interpretations of the Supreme People's Court on Several Issues Concerning the Application of Law to the Trial of Cases of Civil Disputes over the Protection of Famous Trademarks. 
3. Patent

On 27 December 2008, the 6th session of Standing Committee of the 11th National People's Congress of the People's Republic of China discussed and passed the Resolution of the Standing Committee of the National People's Congress Concerning the Amendment of the Patent Law of the People's Republic of China, which came into effect on 1 October 2009. 

On 27 February 2009, the State Intellectual Property Office submitted to the State Council for examination of the Revised Draft of the PRC Patent Law Implementing Rules (draft for examination).  Currently, the revised draft has been submitted to the Executive Meeting of the State Council for review.
4. Customs Protection

On 31 January 2008, the General Administration of Customs issued the new version of Customs' Administrative Measures on Enterprises Classification, which took into consideration enterprises' IPR violation records when implementing the classification administration. 

In 2009, the new Implementing Measures on Customs Protection Regulations of Intellectual Property Rights was promulgated. 
5. Others

On 6 May 2009, the 62nd executive meeting of the State Council discussed and passed in principle the Payment Methods on the Broadcasting the Phonorecords in Radio Stations and Television Stations (Draft), and later the draft was announced to be implemented by the State Council after further amendments according to the guidance of the executive meeting.

In February 2009, nine ministries and commissions including the State Intellectual Property Office, the Ministry of Commerce and others printed and issued the Notice of Intellectual Property Work on Enterprises Taking Part in Overseas Exhibitions.

On 30 March 2009, the Supreme People's Court released the Opinions on Several Issues Concerning the Implementation of the State's Intellectual Property Strategies; and thus to work out the detailed plans and requirements for the work of the People's Court.  

In 2009, based on the Administrative Measures on the Geographical Indications of Agricultural Products, the Ministry of Agriculture formulated 17 relevant and complementary departmental standards successively including the Quality Identification Standard of Geographical Indications Products of Agricultural Products, the On-Site Supervision Standard of Geographical Indications of Agricultural Products, the Administrative Measures on the Testing Institutions of Quality Identification Standard of Geographical Indications Products of Agricultural Products, the Name Inspection Standard of Geographical Indications Products of Agricultural Products etc. 
(b)
Enhanced IPR enforcement efforts through the application of more effective administrative sanctions as described in the Report.  

From 2008 to 2009, while strengthening IPR law enforcement, China continued to carry out special campaigns with good results.  The Supreme People's Procuratorate promoted to establish the "Online Integration and Information Sharing" mechanism for IPR administrative enforcement and criminal justice to facilitate the timely referral of IPR criminal cases.  Focusing on the welcome of Beijing Olympic Games, the Ministry of Culture carried out the "Olympic Games Guarantee Campaign" in the culture market and severely cracked down on the operating activities of illegal audio and video products.  In April 2008, the Ministry of Culture launched the 10th national audio and video market law enforcement campaign all over China, taking the "Protecting Intellectual Property Rights, Fighting Against Infringement and Piracy" as the theme.  According to the task deployment, local culture and administrative sectors continuously launched the special campaigns concentrating on fighting against the illegal publications and piracy and insisted on anti-piracy every day.  The National Copyright Administration continuously carried out the special campaigns concerning the utilization of copyrighted software in enterprises and the punishment for pre-installed illegal computer software, implemented the special campaigns fighting against internet infringement and piracy activities and jointly engaged in the Olympic copyright protection work in the new media environment with the Ministry of Industry and Information Technology and the State Administration of Radio Film and Television together.  The Ministry of Public Security established and improved the coordination and supervision systems for key legal cases, strengthened the investigation on the criminal cases of infringement and piracy, severely attacked the original crime sources of infringement and piracy and enforced the supervision of printing and copy enterprises under the help of the press and publication and other sectors.  The Ministry of Public Security also actively advocated the international cooperation for law enforcement and deployed the "Eagle Action" in line with the clues provided by United States Department of Homeland Security.  The State Intellectual Property Office organized the intellectual property offices nationwide to carry out the "Thunderstorm Action" and "Sky Network Action" for the term of one year to fight against intellectual property violations and patent fraud behaviors.
6. Statistics of IPRs Enforcement
· In 2008, public security authorities across the country uncovered 1,455 IPR-violating cases involving RMB1.65 billion Yuan and caught 2,642 suspects. 
· In 2008, procuratorial organs approved to arrest 2,107 persons in 1,210 IPR-violating cases and prosecuted 2,697 persons in 1,432 IPR-violating cases.
· In 2008, local courts across the country totally accepted and settled 24,406 and 23,518 IPR civil cases of first instance respectively.
· In 2008, local courts across the country settled 3,326 IPR-violating criminal cases. Verdicts on 5,388 persons resulted in legal effect and 5,386 persons were sentenced guilty. 
· In 2008, copyright administrative agencies at all levels and cultural sectors jointly inspected 782,670 commercial entities, shut down 36,601 entities due to illegal behavior, removed 694 underground dens, imposed 9,032 administrative penalties, referred 238 cases to judicial bodies and confiscated 45,648,426 pirated goods including 8,983,933 volumes of books, 1,805,029 periodicals, 30,536,277 discs of audio and video products, 1,111,311 discs of electronic publications, 1,592,772 pieces of software and 1,619,104 pieces of others, which involved the amount of RMB 14,188,386 Yuan.
· In 2008, industry and commerce administrators at all levels investigated and handled 56,634 cases of trademark violations.
· In 2008, IPR Bureaus across the country accepted 1,092 patent disputes, investigated and handled 59 cases of imitated patent and 601 cases of counterfeited patent.
· In 2008, nationwide culture administrative authorities at all levels investigated and handled 11,665 cases of IPR infringement, suspended the operation of 5,151 involved entities, revoked business licenses of 1,098 violators, referred 273 offenders to judicial bodies and confiscated 62,440,000 discs of illegal audio and video products.
· In 2008, the Customs intercepted 11,135 batches or over 600 million pieces of goods for import & export that were involved in IPR violation.
__________
WIPO General Assembly

Thirty-Eighth (19th Ordinary) Session

September 22 to October 1, 2009

Matters Concerning the Intergovernmental Committee on Intellectual Property and

Genetic Resources, Traditional Knowledge and Folklore

Agenda Item 28

DECISION

Bearing in mind the Development Agenda recommendations, the WIPO General

Assembly agrees that the mandate of the WIPO Intergovernmental Committee on

Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore be

renewed as follows:

(a) The Committee will, during the next budgetary biennium (2010/2011), and

without prejudice to the work pursued in other fora, continue its work and

undertake text-based negotiations with the objective of reaching agreement on a

text of an international legal instrument (or instruments) which will ensure the

effective protection of GRs, TK and TCEs.

(b) The Committee will follow, as set out in the Annex, a clearly defined work

program for the 2010/2011 biennium. This work program will make provision

for, in addition to the 15th session of the Committee scheduled for December

2009, four sessions of the IGC and three inter-sessional working groups, in the

2010-2011 biennium.

(c) The focus of the Committee’s work in the 2010/2011 biennium will build on

the existing work carried out by the Committee and use all WIPO working

documents, including WIPO/GRTKF/IC/9/4, WIPO/GRTKF/IC/9/5 and

WIPO/GRTKF/IC/11/8A (Traditional Cultural Expressions, Traditional

Knowledge and Genetic Resources), which are to constitute the basis of the

Committee’s work on text-based negotiations.

(d) The Committee is requested to submit to the 2011 General Assembly the text

(or texts) of an international legal instrument (or instruments) which will ensure

the effective protection of GRs, TK and TCEs. The General Assembly in 2011

will decide on convening a Diplomatic Conference.

(e) The General Assembly requests the International Bureau to continue to assist

the Committee by providing Member States with necessary expertise and funding

of the participation of experts from developing countries and LDCs according to

the usual formula.

The General Assembly adopts the draft report of the 14th session of the Committee
as reflected in document WIPO/GRTKF/IC/14/12 Prov. 2 as the report of that session.” 
Talking Points for TRIPS Council Meeting, 27-28 Oct, 2009
Thank you, Madam Chair.
· Regarding the three agenda items, namely review of article 27.3(b), relationship between TRIPS and CBD, and protection of TK and folklore, we have some observations that we would like to share.
· It seems to us that many Members agree there is no conflict between TRIPS and CBD. Members share the objectives of avoiding erroneously granted patents and misappropriation of genetic resource and traditional knowledge.  
· Secondly, it seems that Members have divergent views of how to achieve the aforementioned objectives, especially whether we should amend TRIPS agreement to include a mandatory disclosure requirement.
· With these observations, we would like to make some comments as well.
· Firstly, we do not agree with the artificial linkage that has been drawn between the CBD issue with other issues. We think each issue should be evaluated based on its own merit.
· Secondly, we are concerned about the lack of clarity in the said proposal TN/C/W/52.  We have raised a number of questions about the proposed Article 29bis in the proposal IP/C/W/474 in the past.  At that time we feel that a number of points were not clarified. Now the W/52 proposal seems to cause similar concern for us.  For example, it proposed Members to discuss the definition of “associated traditional knowledge”, only after Members agree to negotiate a mandatory requirement to disclose TK.  We are concerned about whether this is a constructive approach.  
· Set for another example, the trigger of the disclosure obligation is still not mentioned in the W/52 proposal.  As some of the proposals on the table might have impact on the effectiveness and efficiency of the patent system, we feel that more clarity is needed to avoid unnecessarily increasing burden to the patent applicants and examiners, and more clarity is needed to avoid uncertainty for patents issued.  Therefore, we would like to emphasize the need of continuing technical discussion.

· Thirdly, we continue to believe that the discussion and experience sharing of national PIC and ABS mechanisms is also important.  It is our view that national systems and the proposed disclosure requirement are not mutually exclusive.  Members should be encouraged to share their experience in this council.
· Madam Chair, due to the complexity of the issues, we have not yet came to a conclusion about the necessity of amending TRIPS agreement to address the said objective.  We believe it would be helpful for us to form our view, if there is more clarity the said proposal and more experience sharing of national regimes in this council.  

· I thank you, Madam Chair, for giving me the floor.
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� A record of the most recent expression of the positions and views of Members will be circulated in document TN/IP/M/19 (minutes of the Special Session's meeting of 29 April 2008).


� TN/IP/18 (Report by the Chairman dated 9 June 2008).


� TN/IP/W/10/Rev.2 
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