附件5

Questions to Guide the Discussions on S&DT and TA/CB in the Negotiating Group on Trade Facilitation, June/july 2009

The questions in this document are aimed at facilitating a further exchange of views on the ‘early warning mechanism’, and a more in-depth discussion on other additional flexibilities which could be included in the S&DT mechanism. A number of these additional flexibilities have already been referred to in previous discussions such as the idea of a ‘Peace Clause’ and the notion of shifting the categorization of provisions in the ‘schedule of commitments’. The question of special provisions for LDCs has also been hinted at in the past, but we would need to see some concrete ideas placed on the table in this regard. There should also be a discussion on the provision of technical assistance and the determination of capacity acquisition.
Delegations and country groupings wishing to have informal bilateral consultations to discuss the matter of S&DT and TA/CB may wish to contact the FOC at mwilson@foreign.gov.bb to arrange a meeting on Monday June 29 between 14:00 and 18:00.
G. Flexibilities to be considered for the S&DT Architecture
G.1. the ‘Peace Clause’

At the February 2009 discussions on S&DT and TA/CB the possibility of a ‘Peace Clause’ for Category A measures was briefly discussed. The specific language proposed at that meeting was as follows: ‘The commitments under category A would be entitled to a specific period of time where the Dispute Settlement Body (DSB)/Dispute Settlement Procedures would not be invoked.’

52
. How do delegations view a possible ‘Peace Clause’ working in the context of the S&DT mechanism for provisions (or sub-part of provisions) scheduled under Category A?
53.  Is there scope to utilise the concept of a ‘Peace Clause’ for other areas in the S&DT mechanism?
G2. Shifting of commitments from one category to another in the schedule of commitments 

The question of a possible need for flexibility to shift commitments from one category to another was widely discussed in the April/May cluster and the results of that discussion have been included on page 2, Sections C.1 (5) and (6) of JOB (09)/40.

54. Why do countries require flexibility to shift commitments from one category to another?  How do delegations envisage this process would work in practice?

55. Are there countries that are of the view that it is not necessary to have this flexibility?
56. There were some countries that exhibited flexibility at the April/May session and indicated that they were willing to pursue this ‘shifting’ under ‘exceptional circumstances’. Could those members explain what these ‘exceptional circumstances’ could be? 
G.3. An ‘Early Warning Mechanism’

At the April/May 2009 discussions on S&DT and TA/CB, the concept of an ‘early warning mechanism’ was mentioned by a number of delegations and there appeared to be a shared understanding that this was an issue that needed to be further elaborated. In section F of JOB (09)/40, the key preliminary positions shared by delegations were recorded. 

57. Do members agree that an ‘early warning mechanism would apply to:

(a) Requesting additional time to submit the ‘implementation plan/notification of implementation’ for Categories B and C and/or;

(b) Requesting additional time to implement the commitments contained in the ‘implementation plans/notification of implementation’ for Categories B and C and/or:
(c) Other scenarios

58. How would an early warning mechanism be applied for the scenario in 57 (a) and/or 57 (b) and/or 57 (c)?

59. What would be the ‘trigger’ to request the use of an ‘early warning mechanism’? Is there a timeframe within which this ‘trigger’ would be used?

60. Would a request to use an ‘early warning mechanism’ be made to the future TF Committee? How would this request be made?
61. Would a request to use an ‘early warning mechanism’ be granted automatically or will there be conditions attached? Would there be any criteria attached to the application of an ‘early warning mechanism’?
62. Would the ability to apply an ‘early warning mechanism’ be:

(a) Indefinite; 

(b) Limited; or 

(c) Defined in a different way?  
Delegations supporting either view should provide a rationale for their positions.
63. Is there a relationship between an ‘early warning mechanism’ and the issue of possible ‘timeframes’ to be included in ‘implementation plans/notification of implementation’? 
H. Special Provisions for LDCs

64. Are there any special provisions which LDCs would wish to see applied on a horizontal nature in a possible future TA Agreement? 
65. Are there any specific special provisions which LDCs would wish to see included in a possible future TF Agreement?
I. Provision of Technical Assistance and Capacity Building to Developing Countries
66. After a member has indicated in the ‘schedule of commitments’ that  a provision (or sub-part of a provision) falls under Category C and hence requires technical assistance and capacity building, how would the donors seek to interact with that member to ensure TA/CB is provided?
67. Would a donor country be expected to submit any information regarding its provision of TA/CB? Is there additional information that a donor country would be expected to submit? Should Annex D organizations also submit similar information?
68. If a member has indicated the need for TA/CB in its ‘schedule of commitments’ and/or requested TA/CB for a specific provision (or sub-part of provision) and this has not been provided, would the member concerned be legally exempt from undertaking the commitment to implement that provision (or sub-part of provision) until TA/CB has been provided and capacity has been acquired? 

69. If a member has requested TA/CB and the TA/CB has not been provided what would that member be expected to do and within what timeframe? What responsibilities, if any, would the donors have in this scenario?
J. Full Implementation of the Provisions (or sub-part of Provisions)
70. Would there be any ‘approval’ by a future TF Committee (or other mechanism) of a member’s implementation of provisions (or sub-part of provisions) in the possible future TF Agreement? 
71. What process do members envisage for determining when full implementation of respective provisions (or sub-part of provisions) has been achieved?

72. Is there a need for the possible future TF Agreement to specify who or what mechanism would determine when a member has acquired capacity to implement a provision (or sub-part of provision)?  Members may wish to provide ideas on whether and how this matter can be addressed.

M. Wilson

Permanent Mission of Barbados/June/July, 2009/mwilson@foreign.gov.bb

� These questions are posed to delegations under the responsibility of the ‘Friend of the Chair’ and are not meant to reflect the full universe of issues to be negotiated. The questions are based on previous discussions held in the Negotiating Group; previous formal and informal proposals tabled by members; in the context of the S&DT process led by Mr. Eduardo Tempone of Argentina specifically JOB (08)/44/Rev. 1; the February 09 discussions of the NGTF and resulting document JOB (09) 12, the April/May 09 discussions and JOB (09) 40. They are meant to structure the discussions while at the same time providing an opportunity for delegations to contribute, in a focused manner, to the work on S&DT. At an appropriate time and in an appropriate format any possible convergences will be documented and presented to the Chair of the Negotiating Group on Trade Facilitation.





� The sequence of numbering from the first two sets of questions has been maintained for ease of reference.
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