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Honorable Chairmen of the Competition Authorities in Asia, Ladies and Gentlemen:

I am very pleased to share with you my perspectives on the current direction and enforcement philosophy of the Fair Trade Commission (hereinafter the “Commission”).
The current financial crisis has since September 2008 given rise to widespread skepticism regarding the functioning of global markets.  Some of the market rules that provide the right basis for fostering economic activity have failed dramatically.  New rules are needed to help prevent similar crises in the future. 


I would like to describe the activities of the Commission last year, and where our priorities have been.
Recent development of competition law and policy

Amendment Proposals

The Fair Trade Act (hereinafter the “Law”) and its related legislation, the Enforcement Rules to the Fair Trade Act, have not been revised since February 2002.  The Commission, however, believes that some improvements to the Law will enhance the effectiveness of the enforcement work, bring more clarity to business, and result in increased deterrence for those contemplating or engaging in illegitimate activities.
To anticipate the effective enforcement of the Law in the future, the Commission in March 2007 established a task force to thoroughly re-examine the draft amendment of the Law which had previously been reviewed by the Cabinet.  The task force has been organized by the Department of Legal Affairs of the Commission to gather the Commissioners together in order to discuss the new legislation on a regular basis.  After 21 meetings and 3 fora to collect suggestions from industry and academia, the team has proposed a new draft that has focused on the applicable scope of the Law, the punishments provided in it, and the power to investigate, including introducing a leniency policy and the power of search and seizure.

The Commission will solicit public opinions and consult with sector regulators before the proposal is reviewed by the Cabinet.  The proposal contains new amendments that include the following:

1. The applicable scope of the Law:
· Revising the definition of the enterprise (amendment to Article 2), and abolishing all provisions regarding multi-level sales in view of the drafting of the Multi-level Sales Management Act;

· Revising the criteria for defining a monopolistic enterprise (amendment to Article 8);

· Adding the definition of a relevant market (amendment to Article 5);
· Adding the criteria for the exemption of concerted actions (amendment to Article 15);

· Abolishing the provision on unfair competition by acquiring trade secrets (amendment to Article 20);

· Abolishing the current Article 20 on trade mark protection;

· Revising the scope of handling untrue advertisements (amendment to Article 21);
2. Punishments provided in the Law:

· Adding the obligation regardling violating the approval condition for concerted actions (amendment to Article 17);

· Defining the effect of resale price maintenance (amendment to Article 18);

· Revising the punishments for violating the provisions of merger control, anti-competition, unfair competition and the obligation of cooperation with investigation (amendments to Articles 40, 41, 43, 44);

3. Tools of investigation:

· Adding to the Commission’s powers to search and seize when investigating anti-competitive practices (amendment to Article 26);

· Adding to the Commission’s powers to request the results of statistical surveys conducted by other government agencies (amendment to Article 27);

· Adding a leniency program for concerted actions (amendment to Article 42);

4. Ensuring the independence of the Commission’s decisions:

· Making the Appeal Act inapplicable to the Commission’s resolutions (amendment to Article 48). 
5. Changing the rules related to information disclosure:
· Expanding the limits of accessing confidential files by parties for administrative proceedings purposes (amendment to Article 28);

International Cooperation

The Commission has established and intends to continue to build upon its strong partnerships within the international competition community.  By reaching out to lend a hand, or to accept one, we will enhance our capacity to provide effective technical assistance, improve the output of our enforcement efforts, and foster friendship with other competition agencies.
Our technical assistance focuses on areas of common concern with most competition laws worldwide: monopolization, concerted actions, mergers and acquisitions, and anti-competitive conducts.  The programs are tailored to the specific requirements of the host economies.

We also see value in implementing coordinated cartel investigations.  Recent examples where we would like to work closely with international colleagues include D-Ram and LCD flat panel antitrust investigations. We would be able to perform better in such investigations by implementing measures that take appropriate account of what is being required elsewhere. 

Advocacy

A section consisting of 5 staff members in the Department of Planning of the Commission is responsible for designing public outreach programs.  However, since most of the outreach programs for competition advocacy are case-oriented, almost all of our staff in every department actively play a role in outreach activities on competition advocacy.  Sector regulators at times voluntarily refer new laws, amendments or policies with regard to market competition to the Commission in order to collect comments and suggestions from a market efficiency point of view.  Staff in the Legal Department of the Commission coordinate with the First and Second Department staff in handling cases initiated by other sector regulators. 

Although the law has the enforcement of competition policy as its mandate, the Commission has been dealing with cases concerned with unfair competition, which have accounted for a huge share of the job load over a long period of time.  One thing that confuses the public very easily is that the essence of competition law is to protect consumers rather than protect market competition, and this will result in another situation where the Commission can hardly find a suitable position when it engages in competition advocacy.  However, the Commission has invested in fixed operating budgets on an annual basis for large-scale propagation and has had achievements in many respects.  The Commission expects to further plan to develop a long-term and consistent plan for competition advocacy, such as by conducting a post-evaluation of the effectiveness of its advocacy.

After engaging in the task of regulatory reform, and generally examining laws and regulations on three occasions, the Commission has gradually respected the functions of its law enforcement far more than the level of its respect towards the functions of competition advocacy.  The Commission will keep in mind that strict enforcement will enhance the credibility of the competition authorities as an advocate.  Furthermore, it will release news focusing on the amounts of fines imposed to increase people’s awareness of its law enforcement.

Enforcement

Finally, I would like to take a moment to speak about enforcement with specific reference to cartels. As our first enforcement priority, cracking down on domestic cartels can have a very powerful impact not only on the specific markets affected, but also in deterring others by demonstrating that we are alert and deeply concerned about detecting and stopping such illegal activity.
A fair number of the cartel cases brought by competition agencies around the world directly or indirectly involve a trade association, with Taiwan being no exception.  Trade associations play an important role in the development of economies in Asia. In most instances, trade associations serve legitimate purposes, such as the preparation of industry studies, advocacy before government entities to bring to their attention industry-specific interests, the development of guidelines for product standardization, and the dissemination of aggregate market information to help firms make investment decisions.  Trade associations can also educate members in the area of antitrust compliance.
Up until the end of June 2008, there were 133 cases concerned with illegal concerted actions. The total amount of the fines reached NT$1.029 billion or 43.6% of all the collected penalties.  Some 36.8% of the illegal concerted actions involved illegal conduct related to trade associations, and the fines imposed on trade associations totaled NT$52.75 million.  Therefore, the Commission has made every effort to advocate to trade associations so as to prevent illegal concerted actions in 2008.

Taiwan is a region well known and highly respected for its strong moral values and ethics.  Cooperation has long been its most highly respected value, and not competition.  Thus, members affiliated with trade associations will not only consider that they have an obligation to cooperate with the resolutions of the board or general meeting, but they will also follow the suggestions, standards, regulations and instructions formulated by the association in order to avoid destructive competition.  As a result, even though the agreement of the trade association is not binding; the influence of such an agreement is even stronger than any written or verbal contract.

A trade association may itself organise, orchestrate and enforce naked antitrust violations, or it may simply facilitate them.  In 2008, there were 10 cases or 20.4% that were related to liquefied fuel gas associations, 7 cases or 14.3% that were related to farm and dairy trade associations, and 6 cases or 12.2% that were related to professional associations. The above cases involved activities conducted by trade associations to restrict competition, particularly those related to setting a fee standard for the members.
The Commission has long been aware that some laws regulating professionals have required that the charters of individual trade associations set fee standards for certain practices--for example, the fees professionals may charge and the fee schedules applicable to different types of service. In some cases, the trade associations have had to submit their fee standard proposals for the regulators’ approval. Given that professionals cannot practice without taking up membership in their own trade association, the fee standards stipulated in certain trade associations’ charters have decreased significantly, or even eliminated entirely, any possibility of price competition in their respective markets. 

Since these charters are authorized by relevant laws and have existed for quite a long time, to avoid any potential problem in terms of conflicts, or even heated debates, among different jurisdictions as well as uncertainty over laws, the Commission decided to consult with the relevant regulators before taking any formal action against those trade associations. Soon thereafter, the Commission concluded that the trade associations had undoubtedly been engaging in concerted actions and, as a result, the Commission forwarded its formal opinions to the relevant regulators as well as to the trade associations to explain its position in its implementation of the Law. The Commission advised those government agencies to amend the relevant laws and required that the relevant trade associations delete all provisions for setting fee standards.

Conclusion

Although there will be a particular temptation to engage in anti-competitive behavior in the current economic environment, it is important to keep in mind that the competition law with certain limited exceptions is capable of accommodating both ordinary and extraordinary market conditions. Accordingly, laws are applied during times of prosperity to prevent conduct that deprives markets of the innovation, efficiency and productivity that would otherwise be important during times of economic hardship.
The Commission is well prepared to confront the challenges that lie before us.  Last, but not least, I would like to express my most sincere appreciation to the AFCCP and JFTC for their excellent work in organizing this event.
Thank you.
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