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前  言
筆者有幸獲法務部選派帶職帶薪至紐約大學法學院訪問一年，並於今(96)年8月6日起程赴美，8月29日正式開學。在開學前的這段時間，除了將家人安頓好之外，並拜訪了Jerome A. Cohen教授和刑事法中心主任James Jacobs教授，除表達感謝之意外，也邀請二位教授對本次研究題目─企業貪污給予一些建議和指導。

法務部所選派檢察官至紐約大學法學院訪問，是申請Hauser Global Law School Program，而這個課程內的訪問學者(研究員)大多來自學術界，多是在國外大學執教多年的教授，另外每年二至四個名額提供給實務界的人，而筆者在這的身分是Global Fellow from government，與另一名來自日本的律師Yasuko
共用一間研究室，研究環境相當舒適。紐約大學Hauser Global Law School Program與其他法學院不同的，就是每位訪問學者(研究員)都有義務於這一年內，在法學院為訪問學者(研究員)所設置的Global Fellows Forum中提出口頭報告，並邀請法學院的教授擔任評論人，並在訪問期間結束後，提出書面報告。故對每位訪問學者(研究員)皆是極沈重的壓力。

而筆者在紐約大學期間除旁聽相關課程外，每周二中午固定參加由James Jacobs教授主持的刑事法中心的午餐討論會，該討論會每週均邀請不同刑事法學者、法官、律師或國外來紐約參訪的官員，報告關於刑事政策等相關議題。另筆者每周三中午也須固定參加上述Hauser研究中心之訪問學者間的討論會，再利用課餘之暇蒐集與本次研究主題相關的資料，並加以分析、整理，生活非常的忙碌及充實。

由於紐約大學地處紐約市，是人文薈萃的都市，法學院幾乎每週都會舉辦國際研討會，可藉此讓筆者了解現今美國法律界所關心的議題，筆者迄今所參加過的研討會所討論的主題有:「恐怖活動的追訴」、「溫室效應與人權」、「依法行政原則的全球化與私人化」等等，雖非與本次研究主題有關，但對個人見聞的增長，十分有幫助。

本次研究報告第一篇：「以刑事訴追作為企業改革的契機─以美國司法部在恩隆案後的訴追策略為例」，係本次研究主題，主要是簡介美國司法部在恩隆案後，為打擊經濟犯罪所做的組織變更及訴追策略，著重在公司內部結構性的改變，強調公司文化的重塑。第二篇題目為「美國司法打擊公司貪污的策略及方式」，係上一篇的濃縮版，簡單的介紹美國司法部對抗公司貪污的政策的理念，其中最值得一讀的，就是聯邦檢察官使用的Deferred Prosecution Agreement，和我國緩起訴處分相似，對抗公司貪污除起訴犯罪嫌疑人之外，這種方式是不是能對廣大的投資人權益能更有保障？這種方式是不是能在刑事訴追外，結合了民事賠償、公司重整，讓公司法學界長久以來的「公司治理」能透過刑事程序，讓公權力有介入、監督公司是否有符合「公司治理」標準的機會，另一方面也是呼應部內長期以來，希望檢察官要活用刑事訴訟法第253條之2第7、8款的規定，但如何將該措施本土化，也是筆者未來思考的方向之一。

第三篇名為「被告前科紀錄對審判結果影響」的文章，主要是因為筆者擔任公訴檢察官時期，就某些案件觀察法官的心證結果，與這文章的結論不謀而合。當證據在有罪無罪間各百分之五十時，有時在論告時，適時適度的將被告曾犯有類似的前科紀錄提出說明，用來打擊被告某些不合理的抗辯及加強合議庭有罪的心證，就筆者的觀察，在竊盜和妨害性自主案件時，扮有一定關鍵性的角色，此篇報告可做為審判心理學的一部分素材，亦可作為公訴策略的一部分。
最後一篇英文報告名為”Government Strategies for the Prevention of Corporate Corruption-----------Could the Criminal Prosecution be a spur for structural reform?” 是筆者於2008年2月12日，在Hauser Global Fellow Forum所提出的報告
，感謝 Prof. Jerome A. Cohen對這篇報告的評論和許多可貴的建議，也感謝主持人 Prof. Richard Steward 對這篇報告所想達成目標的稱讚，這些都是讓筆者繼續就此課題進一步研究的動力。

以刑事訴追作為企業改革的契機
        ─以美國司法部在恩隆案後的訴追策略為例
1、 前言
我國近年來為健全資本市場，一直致力於企業貪汙
的防範，主要方向有二：加強企業的內部控制，提高透明度，近年來修正公司法及證券交易法相關規定，強調公司治理的重要性，即為是例；另一方面，積極追訴公司經營階層的民、刑事責任，並提高執法部門打擊企業貪汙的執法效率。自博達案、力霸案以來，檢察官積極查緝企業貪汙確實得到社會上許多掌聲，但也有部分人士將經濟衰退、股市疲軟不振的原因歸咎檢察官積極查緝經濟犯罪，甚至認為把檢察官積極查緝內線交易的原因，認為是政府防止企業藉併購而西進，規避投資大陸四０％上限，進而成為控制經濟活動的手段
。法務部為了避免查緝經濟犯罪之過程影響企業經營及股價過劇，亦訂立的金融不法案件聯繫要點
。不過，細觀我國以刑事訴追方式作防範企業貪汙的具體策略上，多朝任務編組、提高組織位階以統合各單位的人力，以期快速有效率的打擊不法，並且提高刑責以嚇阻未來不法之發生，與國際間對抗企業貪汙之原則及手段相符
。
公司法制和刑事法制在防範公司貪汙上，各自扮演著重要角色，並在法學領域上各自發展，但在此議題上，二種法制都有著相同的目標─防止違法行為的發生及鼓勵符合法律規範的行為，並使公司為股東創造最大利潤。良好的公司治理能形塑良善的企業文化
，然公司管理階層若爆發不法情事，也代表著公司內部既有的監控制度、法規遵循機制或員工的倫理教育未發揮應有的功效。雖然，透過事後的刑事訴追及刑罰機制雖然能懲罰公司的經營階層，但積極的追訴往往也傷害了公司本身，甚至是傷害了原本要保護的公司股東利益，也無法達成公司治理中欲改善企業文化的目標。有無可能在刑事訴追傳統的嚇阻及懲罰的功能外，能更進一步有效改善公司監控制度，增加內部透明性，使公司本身能夠永續經營，而達成要保護投資者並建立健全資本市場的目的。檢察官在這樣的理念下，是否能在公司貪汙的案件中，扮演更積極的角色，足值我們省思。
而美國在其刑法理論上，承認法人的犯罪能力及刑事責任
，也使其在防範公司犯罪策略中，有不同於歐陸國家的發展方向及理念，將公司視為一獨立個體，有別於公司內部經營階層之自然人而異其訴追策略。美國司法部在恩隆案後，為了挽救瀕臨潰堤的投資大眾信心和回應來自政治上的壓力，在2002年成立了反公司詐欺特別小組(The Corporate Fraud Task Force)
，並發布了對組織訴追準則作為聯邦檢察官是否起訴公司的標準，為美國對抗公司貪汙案件開啟展新的一頁。在該準則中，鼓勵聯邦檢察官廣泛使用緩起訴協議(Deferred Prosecution Agreement)代替起訴，並藉此針對公司的問題改變公司的治理制度甚至企業文化，也利用公司的協助進一步去偵查內部職員的犯行之作法，引起熱烈的討論，而此種方式或許提供我國在擬定對抗公司貪汙的策略中，跳脫以往嚴刑峻罰的思路。
本文第一部分先介紹美國司法部在恩隆案後對抗公司貪汙刑事策略。第二部分簡介緩起訴處分如何具體在公司貪汙中發揮其成效。結論部分則以美國經驗提供我國在擬定公司貪汙訴追策略建議。
貳、美國於恩隆案後對抗公司貪汙策略簡介
一、組織上的變革
為了有效的打擊公司貪汙，美國司法部在2002年7月成立了公司詐欺特別小組（Corporate Fraud Task Force），由美國司法部副檢察總長為召集人(Deputy Attorney General)，成員乃由美國政府跨部會之人員組成
，該小組雖稱作「Task Force」，並不實際參與具體案件的偵查，主要任務在於協調整合及指導重大金融犯罪之調查及訴追，將偵查資源作最佳分配用以有效打擊金融犯罪，鼓勵公司內部人與檢察官合作，幫助檢察官偵查金融犯罪，提供主管機關或立法機關修正相關法律之建議
。
二、即時並快速執法策略
為了有效打擊公司貪汙，公司詐欺特別小組也倡導「即時的執法作為」 (Real-Time Enforcement Approach)，亦即要求檢察官能在醜聞爆發後立即展開偵查，並在展開偵查作為後之數個星期或數個月內偵結起訴
。然而，金融犯罪所涉及的人數眾多、案情複雜，偵查過程往往曠日廢時，故為達成即時並快速的偵查作為的目的，多採取割裂偵查起訴的方式，將案件主要部分且證據較明確之部分，先行起訴
。
以世界通訊案(WorldCome)為例，在2002年6月25日，世界通訊因為財報不實而虛增公司盈餘達3.8億美元，在本案爆發後，美國聯邦調查局(FBI)及聯邦檢察官隨即介入調查，在同年8月1日─亦即醜聞爆發後五個星期內，起訴了該公司的財務長及執行長，再過二個星期，起訴了該公司之資深副總裁及二名高階會計人員，而該五名被告中，有四名被告認罪並同意成為證人並與檢察官合作
。雖然在檢察官展開調查之初，即發現世界通訊的財務報表上有許多是不符合會計準則之規定，但檢察官仍決定將其初步的偵查焦點著重在虛列營收上，藉著將偵查重點聚焦在案件之重要部分，可使複雜的案情迅速得到結果。
三、加重金融詐欺處罰並修正量刑準則
美國在恩隆案後，於2002年通過了沙賓法案(Sarbanes-Oxley Act)，該法案主要影響有三：第一，新增四種與金融詐欺(Financial Fraud)行為有之處罰規定；第二，對現存的金融詐欺犯行加重其處罰規定；第三，要求美國量刑委員會(American Sentencing Commission)加重對現有之白領犯罪的量刑標準
。其目的在於加重參與或幫助金融詐欺犯罪行為人之處罰及增加對公司內部人或外部律師、會計師有義務通知主管機關該公司內部有疑似有金融犯罪情事而怠於通報者之處罰
。
為了因應沙賓法案的要求，上述量刑準則提高了量刑標準。就自然人量刑方面，該準則將重大詐欺案件
(large-scale fraud)的最低刑度提高了百分之二十五，若是像恩隆案類似之案件，亦即詐欺行為會導致公司破產、危害公開發行公司或投資者之金融安全者，刑罰可提高三倍
，若是公開發行公司的經理人或是董事，在證券詐欺案件則會加重刑期百分之五十
，若所造成之損害達400萬美元，則刑期再加重五年
。
沙賓法案亦要求量刑委員會重新審視關於組織量刑(Sentencing of Organization)
標準，而決定加重或減輕對公司量刑的標準，並非是其犯行的態樣，而在於公司內部是否具備有效的遵循機制(compliance program)去發覺或預防不法行為之發生。
所謂有效的遵循機制，除了公司負有注意義務去發覺或預防犯罪的發生外，尚有三點要求。(1)公司遵循機制的目的是在改善組織文化(institutional culture)進而鼓勵組織內成員之行為符合倫理道德及法律要求
；(2)加重資深經理人及董事會在執行並監督公司內部遵循程式的角色及責任
;(3)有無定期的風險評估機制
。
四、公司犯罪及公司內部人犯罪訴追策略之差異化
由上開的量刑準則中可知，對於自然人和公司在公司犯罪的量刑考量之標準顯不相同，在自然人方面，主要是以加重刑罰為主軸，但在公司刑事責任部分，則以公司的是否合作(cooperation)、內部是否設有有效的法規遵循及道德機制(compliance and ethic program)可預防並監控不法行為的發生，且能相關主管機關就接續的調查能密切合作，並主動的揭發內部人的犯罪行為且不逃避犯罪所生之責任，法院在量刑時即會考慮給予較輕的刑罰
。
惟上開的組織量刑準則僅適用在案件起訴後法院量刑之時，但就檢察官在偵辦公司犯罪時，並無一有拘束力的內部訴追準則。惟受上開量刑準則中關於組織量刑的中重視公司合作和內部遵循程式理念的影響，也促使美國司法部思考將此一理念提前在起訴階段中落實。
(1) The Holder Memo
在1999年以前，關於檢察官的刑事調查和訴追原則，僅有美國檢察官手則(U.S. Attorney’s Manual)作為參考，但該手則內並無特別強調對公司調查及訴追應為如何不同的處理
。在1999年，美國副檢察總長Eric H. Holder發布了關於對公司訴追原則(Bringing Criminal Charges Against Corporation)
守則，該守則明確表示在考量是否起訴公司時，所要考量的因素遠比起訴個人來得複雜，在參考美國量刑準則後，提出可以考慮公司是否與檢察官合作，作為判斷是否起訴公司的標準，但此手則僅示訓示規定，並無強制力
。Holder也指出，該守則並非給公司不同的差別待遇，惟考慮公司合作及內控機製作為是否給予公司其他替代審判的方式之理念，已在此萌生。
(二)Thompson Memo
在2003年的1月20日，美國副檢察總長Larry Thompson發布了關於對企業組織犯罪的訴追準則
(以下簡稱THOMPSON MEMO)，並提供九個要素作為參考：
1.違法行為(Offense)的本質和嚴重性，包含對社會大眾、公共政策造成危害的風險。
2.公司內部違法行為的普遍性，包括公司管理階層是否共謀或容忍此一違法行為。
3.公司對類似犯行的歷史(是否曾經有犯有相同的不當行為)，包含之前行為是否曾受有刑事、民事及違反行政規定之行為。
4.公司是否主動並即時揭露其內部的不當行為，並表明願意合作配合調查。
5.公司內部是否設置有適當的法規遵循之機制(compliance program)。
6.公司於犯罪發生後所為之補救措施，包含盡力改進並執行有效的內控機制，或更換應負責的經理階層，懲罰或辭退為不當行為的公司職員，賠償損害及和相關政府單位合作調查。
7.犯行所造成的附帶影響，此結果對股東、投資人及未犯罪之其他職員造成不當的損害及對公眾的衝擊。
8.追訴應負任之自然人的適當性。
9.有無其他補償(民事或行政)方式之適當性。
上開標準提供檢察官除了評估證據充分與否，審判中勝訴可能性、追訴可能帶來嚇阻犯罪及矯治被告之效果外，也應該考慮使用非刑事訴追手段，Thompson memo更允許，當所追訴之公司的及時合作對公共利益是必要的，且無其他方式可得到公司必要且有效的合作時，允許檢察官用不起訴協議(Non-Prosecution Agreement)或緩起訴協議來交換公司的合作
。由於Thompson memo允許用替代方式代替起訴，聯邦檢察官有效的運用不起訴協議及緩起訴協議(Deferred Prosecution Agreement)
來代替追訴，而有效了改善公司內部法規及倫理制度並改造企業文化。
參、起訴之外的選擇─緩起訴協議在美國聯邦檢察官對抗公司貪汙案件之運用
一、緩起訴協議之意義
緩起訴協議性質上屬於緩刑(probation)或是替代審判方式 (pretrial diversion)的一種
。緩起訴協議要求被告同意在一定時間內履行一定條件，若在該期間內被告能履行該條件，則檢察官可同意不起訴或撤回起訴該案件。但檢察官為避免因緩起訴協議而暫緩追訴，而導致證據或相關證人遭湮滅或遺失，在該協議中，檢察官會要求被告承認全部或一部的事實，藉此擔保該案件嗣後再經起訴時，仍可獲得有罪之判決
。
二、緩起訴協議在美國刑事訴訟制度的發展
緩起訴協議最早被使用在少年法院處理沒有刑事前科紀錄的少年
，在1962年時，美國聯邦法院在 Robinson v California
中，明確表明此替代審判之程式亦應適用在成年人為被告的案件中。在該案中，法院認為國家應提供毒品案的被告一個強制治療的程式(Compulsory Treatment)，以替代訴追審判的程式。1967年間，在華盛頓特區和紐約市增訂了訴追審判前之替代程式(Pretrial Intervention Program)，此程式主要適用的對象為少年犯(juvenile)、初犯(first-time offenders)及輕罪(misdemeanor)的被告，因為該等被告是較容易矯正，而且通常的刑事訴訟程式對該等被告而言是不必要、無效且有不良後果的，希望藉此程式來達到矯治的效果。被告為了能獲得緩起訴，必須參與毒品戒治的諮詢課程、工作技能培養等矯正課程，這樣的觀念也迅速被美國各州的刑事體系所採納
。
由上述可知，緩起訴協議在美國刑事訴訟程式中並非新的制度，但是甚少使用在公司犯罪之案例中，直到Thompson Memo中明確宣示並鼓勵聯邦檢察官採用緩起訴制度代替起訴，而在實際操作的過程中，進一步將該制度發揚光大並與結合公司治理的理念，而將美國對抗公司貪汙的成效帶至新的境界。而在Thompson Memo公佈之後，近四年美國聯邦檢察官在公司貪汙案件中使用緩起訴協議的數量是過去10年的總和，而與美國聯邦檢察官達成緩起訴協議的公司，亦多屬前500大公司，包含AIG，美國線上(AOL)， KPMG，摩托羅拉( Motorola) 和時代華納(Time Warner)，適用的犯罪類型也有財報不實、逃稅及健保詐欺等案例
。
三、緩起訴協議之基本程式及內容
美國聯邦檢察官與公司的緩起訴協議中所定條件，原則上是針對公司犯罪型態而定，故每一個緩起訴協議中的條件都不盡相同，但後述幾點要件是緩起訴協議中常見到的
。由於Thompson Memo要求聯邦檢察官注意公司中有無有效的遵循及倫理道德機制，故要求公司制訂美國司法部所要求的遵循機制，是所有公司貪汙案件中所達成緩起訴協議之重點。
（一）起訴
聯邦檢察官通常會將公司內部職員所牽涉的犯罪事實，認為是公司之犯行而起訴。
(2) 緩起訴
檢察官同意在特定期間內(通常是12至18個月)暫緩訴追公司，若公司履行緩起訴協議內的附帶條件，在期間屆滿後將會撤銷對公司的起訴。
(3) 公司特定的義務
被起訴之公司必須承認檢察官所指控的部分或一切犯行，並承諾在緩起訴期間內會進一步和檢察官或其他主管機關的調查人員合作、並支付民事懲罰金、繳交不法所得賠償被害人、進行公司內部改革以防範未來不法行為的發生。而下列各點是在緩起訴協議中常發生的。
(1) 承認犯行(自白)：聯邦檢察官要求公司必須在緩起訴協議內一部或全部承認檢察官所指稱的犯行，或是另外出則自白聲明書。一旦公司違反了緩起訴協議中的條款，聯邦檢察官將會重行起訴該案件，而公司在緩起訴協議中之自白將具有證據能力。
(2) 立即揭露：公司被要求必須提關相關的檔資料或證據給聯邦檢察官或主管機關，幫助其加速偵查或調查工作的進行。有時，公司也被要求放棄律師和當事人間之通訊保密權(attorney-client privilege)
。
(3) 協助調查：公司亦被要求協助檢察官或主管機關之調查人員調查該不法行為。例如，幫助檢察官或主管機關之調查人員找出內部職員何者知悉不法行為之相關資訊，並說服該證人願意作證，或公司自行為內部調查(internal investigation)，並提供其調查報告給主管機關或檢察官。有時公司更進一步與檢察官合作調查公司內部職員的不法行為。而這款約定，是美國聯邦檢察官在處理公司貪汙案件中的有效利器
。
(4) 支付罰金(Punitive fine)或不法所得(Restitution)：公司亦會被要求支付罰金或是繳交不法所得，用以賠償被害人。
(5) 必要的改革：公司會被要求建立詳細並完整的遵循機制(compliance program)。至於公司須改善內部何種機制，則取決於公司內部職員或經營階層不法犯行的態樣及種類。而此方式有助於相同或相類似的不法犯行再次發生，或是不法犯行再次發生時，能快速的被發現。通常公司內部會著重改善其內部控制和稽核制度、發布新的行為規範、建立通報機制及實施倫理道德教育。
(6) 持續的監控：聯邦檢察官與公司協議，指定獨立的第三者代替聯邦檢察官監視公司是否履行緩起訴協議之條件，而此獨立第三人是在緩起訴協議中扮演最重要的角色
。此獨立之監控者有權去蒐集公司內部資訊、頒定公司內部政策、監控內部人員有無遵循內部規範，並定期將其監控結果報告檢察官或其他聯邦機關。
由於聯邦檢察官或其他主管機關都依靠著獨立的監督人監控公司內部有無持續依照計劃進行內部的改革，故該監督人通常須具備三個要件：
(1)監督人必須獨立於公司之外。大多數的緩起訴協議除要求監督人須監督外，亦必須定期編製監督報告給檢察官或其他主管機關
。
(2)緩起訴協議最重要的條款在重建公司內部遵循程式，而監管人最重要的責任也在重建內部遵循程式
。
(3)監督人大多都由律師擔任
。
除了上述的基本內容外，也會要求公司聲明其內部職員亦會一併遵守緩起訴協議的條件，若有違反時，也會以妨礙司法的罪名起訴。近來的緩起訴協議，也發現有些與矯治被調查之犯罪事實無關的約定，例如社區服務(community service)。
四、藉由緩起訴協議進行公司改革之案例
 (一)Bristol Myers Squibb 案
Bristol Myers Squibb 公司是美國一家生技醫藥公司，該公司涉嫌在2000年及2001年涉嫌塞貨(channel stuffing)給經銷商，亦即提供一些銷貨上的優惠，使經銷商超量訂貨，大幅增加Bristol Myers Squibb 公司的銷貨收入，並導致約有2億美金的貨物在經銷商處未售出，但由於Bristol Myers Squibb 公司並未向社會大眾及投資者揭露此事實，致投資者高估了該公司之盈餘，而遭紐澤西州聯邦檢察官以該公司涉嫌證券詐欺(securities fraud)調查，並在2005年6月和聯邦檢察官達成緩起訴協議
。該緩起訴協議中，除該公司需支付不法所得賠償被害人及支付民事懲罰金給美國證管會外，該緩起訴協議亦有下列各點足資參考：
1.公司資訊揭露之透明性
由於Bristol Myers Squibb 公司涉及未揭露其不當塞貨的事實並藉此操縱損益，緩起訴協議中強制該公司必須定期向美國證管會申報並向股東揭露特定財務金融資訊，例如：在美國及海外地區前十五大經銷商的銷貨數據；銷貨與經銷商的銷貨政策及經銷商對該等產品的需求數量等，並要求公司應由外部的稽核專家負責該等揭露事宜及公司內部會計事務
。
2.公司治理與責任
Bristol Myers Squibb 公司就如同一般美國公司般，由董事會的主席同時擔任公司的執行長(CEO)。由於執行長和董事會主席由同一人兼任，並未及時揭發該公司虛增銷貨收入的不法行為，故聯邦檢察官要求董事會主席及執行長應該由不同人擔任
，並指定經聯邦檢察官認可之人擔任非執行業務之董事
。該非執行業務之董事及董事會主席和薪酬委員會(compensation committee)之主席應審視公司營運績效以判斷執行長薪資是否過高。
3.外部監督
聯邦檢察官並要求Bristol Myers Squibb 公司須雇用獨立外部監督者，並授予其廣泛的權限去審視公司之內控制度、財務報告、揭露制度、遵循制度及預算程式，Bristol Myers Squibb 公司也有義務接受外部監督人的建議，只有在聯邦檢察官的允許下，該公司才有權拒絕。為了能使外部監督者能盡其監督義務，公司的執行長、非執行業務的董事及法務長應定期向監督者報告。該監督者亦定期向聯邦檢察官提出報告，該定期報告在提交聯邦檢察官前，不得對公司揭露
。
4.企業文化的重塑
該協議中要求Bristol Myers Squibb 公司須設計並執行「教育及訓練課程」，並經由董事會審查並同意後開始實施。教育訓練課程主要促使公司治理發揮其效用，並提升公司職員的誠實及專業，並將重新形塑公司開放、正直及遵循法規之文化。而該協議也強制公司內部負責財務、會計、法律及風控的人員必須接受此訓練課程。此訓練課程最少須包含下依單元：(1)美國證交法上關於揭露義務及其相關規定；(2)內部會計控制及相關程式；(3)指出公司內部會計程式不符一般會計準則之處；(4)內部人員一旦發現關於財務或會計部分有不當、違法或可能違法行為時，應立即反應
。
(三)小結
據統計，在公司貪汙案件中，聯邦檢察官使用緩起訴協議和不起訴協議的數量，有日益增加的趨勢，在2003年至2006年間，共有46件(其中只有2件是在Thompson Memo發布前)，在2007年該年度即有35件
。由於美國刑事實務上，公司若遭起訴將會對公司經營造成難以回復的損害，該公司也可能被禁止再與聯邦政府有生意上往來
，以負責美國恩隆公司查帳業務的知名會計師事務所Arthur Anderson為例，最後雖遭德州法院判處緩刑，但由於信用及專業形象已蕩然無存，而遂漸落沒，故公司有強烈的動機與聯邦檢察官達成緩起訴協議以換取繼續經營的機會。就聯邦檢察官而言，一旦公司願意和聯邦檢察官達成緩起訴協議，也意味公司願意和聯邦檢察官合作，由公司提供所有的檔資料、展開內部調查、並協助檢察官找出相關犯行的實際行為者，提供該不法行為之相關證人，有助於聯邦檢察官加速案件偵查速度，並提高定罪率。
不過緩起訴協議也引起批評。主要理由在於，緩起訴協議並不強制公開
，故無法檢視緩起訴協議內容的妥當性，且在整個協商過程，檢察官佔有絕對的優勢，故擔心檢察官會濫用此權利。例如，許多緩起訴協議所指定的獨立監督人，皆曾任聯邦檢察官或法官，有被譏為圖利自己同事之嫌，故近來有要求緩起訴協議並須經聯邦副檢察總長同意或由法院審查之提議
。
肆、代結論─給臺灣的啟示
我國長久在擬定打擊公司貪汙，大多都將目標鎖定在公司的高階主管或有實質控制權董事的刑事責任上，據筆者的觀察，有下列缺點是一直存在的：第一，由於公司分工日益精密，公司內部事務多屬分層負責，公司的高階經營者多為決策之人，並不親自執行該不法行為之犯罪計劃，在刑事訴訟高度的證據門檻下，如何證明高階經營者的主觀犯意，一直面臨著困難；第二，由於公司貪汙所有相關之人證、檔資料皆在存放公司內部，檢察官限於人力、專業經驗的不足，往往無法有效蒐證；第三，追訴公司經營階層的刑事責任，無法防範未來不法情事之發生，實務上常見公司之董事長或總經理遭起訴後，仍穩坐董座或總座之位，亦或是握有對公司實質經營權，繼續經營公司，單純將高階主管起訴並無法改變公司固有的內部文化或是有瑕疵的公司治理機制，終究發生如力霸案不可挽回局面，造成投資大眾的損失。
刑事實體法規往往影響著刑事政策的發展，雖然在我國特別刑事法規定不乏處罰法人之規定，但始終在刑事法領域，法人犯罪能力之理論終未受到重視，導致我國在打擊公司貪汙之策略上，仍聚焦在個人刑事責任的追訴，而忽略將公司當作一獨立的個體而擬定不同的策略。另一方面，我國主管機關近年來引進美國的獨立董事制度及要求強調公司治理的重要性，然因違反公司治理原則並無實質上法律制裁效果，一直呈現著主管機關大力推銷，公司派陽奉陰違，獨立董事未能發揮其實際效用。美國聯邦檢察官使用緩起訴協議的模式，是以刑事程式改善公司治理的一個新契機，也惟有良好的公司治理制度去形塑良好的企業文化，才是對抗公司貪汙最有效手段
。
我國刑事訴訟法第253條之1關於緩起訴處分的規定，其規範理念與美國之pretrial diversion概念相近，而同法第253條之2第1項第8款，也為我國檢察官在追訴公司貪汙犯罪中個人刑事責任時，提供了介入改善公司治理的觸媒。若我國在未來擬定對抗公司貪汙刑事政策上，在個案上，可和公司的獨立董事合作，要求公司提供相關檔資料或協助檢察官偵查，再以緩起訴處分規定之第8款的「預防再犯所為之必要行為」，要求公司改善內部公司治理制度作為緩起訴條件，再委由客觀第三人替檢察官評估公司治理有效性，或許是可發展之方式。
美國司法部打擊公司貪汙(犯罪)的策略與方式
1、 前言:
細數在二十一世紀對美國社會衝擊最大的二件事，第一就是發生在2001年的911恐佈攻擊事件。911事件發生後，美國對內成立了國土安全部(Department of Homeland security)，並積極採取行動向國際宣示其反恐決心，而在反應在法學研究上，則是積極探討戰爭法和追訴恐佈主義的法律依據。第二就是發生在2001年12月的安隆(Enron)案和2002年6月的世界通訊(Worldcom)案，對已經911恐怖攻擊而喪失信心的投資大眾，無疑是雪上加霜。
為了挽救瀕臨潰堤的投資大眾信心和回應來自政治上的壓力，美國司法部在2002年成立了反公司詐欺特別小組(The Corporate Fraud Task Force)
，該小組是由美國聯邦副檢察總長(Deputy Attorney General )擔任召集人，而其成立最主要的任務就是:傾全力結合聯邦、州和地方機關的力量，用以偵查並訴追金融犯罪並向公司犯罪正式宣戰
。而美國對抗公司犯罪的歷史脈絡、理念和訴追策略，值得部內在擬定對抗金融犯罪的對策和訴追策略時參考，而本文重點在聯邦檢察官使用Deferred Prosecution Agreement的簡介，此制度類似我國的緩起訴處分，重點在於以矯正公司並使其符合法律規範和公司治理標準，代替起訴，可做為我國在擬定公司貪汙追訴策略時的參考。
2、 美國政府對抗公司貪汙(犯罪)的背景介紹
美國對抗公司貪汙的政策，就是不斷的在醜聞爆發，而後改革中循環演進的。在1970年代和1980年代初期，美國對抗公司貪汙的政策，就是將公司某些不當行為刑罰化(criminalized corporate behavior)加以追訴處罰。但在1980年代後期、1990年代初期，解除管制(Deregulation)的呼聲又起，在要求公司自律之下，相關政府監理機關的預算不斷削減，人員也不斷的縮編，致整個對抗公司貪汙的策略又回到了公司自律。然在本世紀初，幾個金融弊端又相繼爆發後，管制呼聲又如同鐘擺一般，盪回刑事追訴的一端
。
3、 2003年前美國政府對公司貪汙(犯罪)執法原則─蘿蔔和棒子政策
在2003年1月20日時，由美國聯邦副檢察總長 Larry D. Thompson所發佈的備忘錄
，及後來在2006年12月，再由當時副檢察總長Paul J. McNulty所發布的備忘錄(部分取代Thompson Memorandum)
，作為負責商業犯罪的聯邦檢察官的追訴原則前，聯邦檢察官追訴公司犯罪的基本原則，是承襲了當時美國政府對公司監控的政策，長期以來對公司的商業活動都採取「自發性的自律規範」（voluntary self-regulation）及「政府和公司內部調查合作」(cooperation between internal investigation and government regulator)原則。「自發性的自律規範」的意義較容易瞭解，就是要求公司要落實自律原則，要求公司在發覺不符合規範部分，要自行改善。至於「政府和公司內部調查合作」，主要設置一個制度上的誘因，讓公司願意改善並符合法律的規範及願意和聯邦檢察官合作進行內部調查。這種誘因，是來自1991年所發布的量刑準則(Sentencing Guideline)中第八章的對組織的量刑(Sentencing of Organization)的規定
。
在該量刑準則中即存在的所謂蘿蔔和棒子(Carrots and Sticks)原則。所謂的「蘿蔔」就是，如果被調查的公司可以維持其有效地履行法律所規範的事項(compliance)和符合公司的道德標準，並且能和檢察官配合進行調查、自我的內部檢查，並願意承擔其所應負責的民事責任，法院便會予以量刑上的優惠。而此量刑準則強調的是公司須及時並完全地合作(timely and thorough cooperation)。所謂的「及時」，是指當公司被正式地通知遭刑事調查時，公司即應開始配合並進行內部調查。所謂「完全」是指公司必須揭露須所知並相關的資訊，而這些資訊足以讓執法人員能知悉並特定犯罪行為的種類和態樣，及公司內部應何人對此行為負責
。 

至於上開量刑準則所謂的棒子政策，即是指懲罰那些不合作的公司(punish uncooperative corporation)，量刑準則內有一定的評量標準，若有公司未配合調查，或自行內部調查等情形，法院則會加重量刑
。
四、Thompson Memorandum─棒子原則
在2003年Thompson Memorandum發布後，雖然表面上還是採取上述的所謂蘿蔔與棒子原則，但Thompson Memorandum己經把該原則由量刑階段的優惠，提前到偵查和訴追階段，所以Thompson Memorandum也被認為聯邦追訴商業犯罪原則。Thompson Memorandum在當時作為94個聯邦檢察官辦公室的追訴公司犯罪的準則，並賦予檢察官極大的裁量權(Discretion)，也由於主要的公司犯罪是涉及到數州的管轄權，是全國的焦點，所以該準則內所列舉的內容，對當時公司犯罪的追訴策略，影響甚大。
而前述在2006年12月所McNulty Memorandum，更是進一步列舉了九點，作為聯邦檢察官是否追訴公司刑事責任的準則，茲分敘如下：
(一)違法行為(Offense)的本質和嚴重性，包含對社會大眾造成傷害及違反公共政策的可能性，如果符合上述要件之一，則應對違法行為所構成的特定犯罪展開追訴。
(二)公司內部違法行為的普遍性，包括公司管理階層是否共謀或容忍此一違法行為。
(三)公司對一類似行為的歷史(是否曾經有犯有相同的不當行為)，包含之前同一行為是否曾受有刑事、民事及其他執法人員的調查。
(四)公司是否自動並即時揭露其內部的不當行為，並表明願意合作調查。
(五)公司設置有適當的履行法律規定的機制(compliance program)。
(六)公司有無任何改善的行動，包含盡力改進並執行有效的符合法律要求的機制，或更換應負責的經理階層，懲罰或辭退為不當行為的公司職員，賠償損害及和相關政府單位合作調查。
(七)願意承擔不當行為造成的結果，此結果包括對股東、投資人及受雇人所造成不當的損害及對社會大眾的衝擊。
(八)對於應對公司違法責任的個人的追訴的適當性。
(九)對於民事賠償或是執行監理調查所支出費用的補償。
五、Deferred prosecution agreement
在前述的Thompson 和 McNulty Memorandum的要點，另外有一項最重要的原則，就是要求聯邦檢察官考慮用pre-trial diversion 或Probation
 的程式代替起訴訴，在公司犯罪中最常被聯邦檢察官使用的，即是Deferred Prosecution agreements (以下簡稱DPAs)，而DPAs在概念上與我國的緩起訴處分相類似，美國作法值得我國參考。
DPAs的制度在美國早已存在，並非是一項新的追訴措施，但直到Thompson Memorandum發布之後，聯邦檢察官才廣泛的使用作為偵辦公司犯罪的訴追策略。所謂的DPAs，是聯邦檢察官與被調查公司間的一種合意(agreement)，聯邦檢察官通常給被調查的公司一段時間，通常最少是十八個月，最多至數年，而在這段期間，美國司法部(聯邦檢察官)暫不就偵查中的案件向法院起訴，用以交換公司和政府合作，主要著重在：公司與聯邦檢察官合作進行內部調查，揪出公司內部涉嫌犯罪的經營階層；並依照沙賓法案(Sarbanes-Oxley Act)的要求去改善相關的經營階層、揭露制度及其審計程式
。
在美國，有些學者認為DPAs使得檢察官變成一個公司行為的矯正者(Corporate-wide behavior modification)，檢察官藉由DPAs所欲達成的，並非單純去嚇阻公司的不當行為，而是要讓公司能有更好的監控制度
。以一起發生在2004年的Computer Associate涉及在其財務報表上不實虛列其收入的案件為例，該公司在11月間，和紐約東區地方檢察官達成DPAs合意，要求Computer Associate要採取一些補償措施，例如，要賠償美金2250萬美金給股東、公司要向社會大眾承認其錯誤、重新任命一位過渡時期的執行長(CEO)、營運長(CFO)、財務長(CFO)，並要求該公司任命一位前SEC委員會委員為其董事會的一員，新增二名獨立董事及重組其財務部門(Finance Department)和內部審計部門(Internal Audit Department) 。而為了監管這些改革措施，也要求Computer Associate內部設置履行法律規範委員，資訊揭露委員會，並加強公司監控機制及道德標準。而透過DPAs，在長達18個月的政府監控下，不但能保持繼續營運，員工也能繼續保有他們的工作，而公司股票也因此上漲。
另外，DPAs因要求公司須配合調查，所以被檢察官使用作為調查公司內部經營階層個人的刑事責任的一項有利工具，公司內部的某些審計或會計人員，會被要求協助聯邦調查員來分析公司內部所有的資料，聯邦的副檢察總長James Comey就曾公開表示:聯邦調查員不可能獨立並及時的，在沒有公司內部人員協助之下，來分析所有的資料

六、結論
由美國打擊公司貪汙的刑事政策發展軌跡，和其對商業行為的管制政策是相符的，原則上是強調公司自律，公權力不介入過深。不過，在恩隆及世界通訊案發生後，為了挽救投資人的信心，美國司法部才積極的介入並像公司犯罪宣戰。但從美國聯邦檢察官使用的DPAs可以看出，聯邦檢察官並不是以「起訴」作為打擊公司犯罪的惟一手段，而是以類似我國緩起訴處分制度的DPAs來積極介入，藉以矯正公司的不當行為，是值得我們思考除了起訴以外，檢察官是不是能更積極介入來矯治公司的不當行為，利用緩起訴處分中第八款「預防再犯所為的必要命令」的規定來要求公司落實「公司治理」的規定，所以美國學者有稱：「聯邦檢察官利用DPAs使自己成為公司治理的專家，也認為自己應該是」
。不過，DPAs在美國學界也遭受到相當的批評，也是我們要注意的：
(1) 美國對公司犯罪的刑事案件，不但可以追訴個人，也可以追訴公司本身，而DPAs主要是利用在追訴公司時，和公司達成的合意，要公司配合藉以用來追訴公司內部的經營階層，故有學者批評是把追訴對象轉至個人。
(2) 由於聯邦檢察官會利用公司內部律師或審計人員的配合，故要該等人放棄所謂「attorney-client privilege」，有違反美國憲法第五修正案的疑慮。
被告前科紀錄對審判結果影響
這篇文章是二位康乃爾大學教授Theodore Eisenberg和Valerie P Hans，在紐約大學法學院擔任客座教授時，在法學院Faculty workshop中所提出的報告，美國法學界對很多領域不但重視理論上的探討，也重視實際分析。而這份報告主要在探討:有刑案前科紀錄(下稱前科)的被告在審判中為證人作證時，其前科對審判結果的影響。該報告並非單純的理論介紹，而是以美國300個刑事審判案件中加以分析、歸納。在此300個案例中，其中百分之六十的被告是沒有前科；另百分之四十的被告有前科。而此資料的統計分析，主要著重三個層面（1）前科紀錄與被告在審判中決定作證的關連性；（2）陪審團對被告之刑案前紀錄知悉與否及被告作證的關連性；（3）陪審團對被告之刑案前科紀錄知悉與否及認定有罪間之關連性。在此強調的是，雖然我國不採陪審團制度，美國刑事訴訟制度也和我國不同。不過，就審判心理的角度，讓我們瞭解前科紀錄確實會影響裁判者的認定，如何具體的運用在公訴策略上；或是避免在處理案件上形成對有前科紀錄被告的偏見，有賴進一步的去深思。
影響被告是否決定作證的原因有很多，主要的原因有:如果被告具有前科紀錄時，會擔心在交互詰問時，前科紀錄會檢方提出作為彈劾之用；另外種族和性別及被追訴的罪名也都是影響被告是否願意作證時，所考量的因素。就實際的統計數字顯示，被告有前科紀錄者，有137名不願意作證，願意作證有114位，願意作證的比例約佔45%。就被告的種族而言，少數族群有145名不願意作證，130願意作證，願意作證的比例約47%；白人有12名不願作證，21名願意作證，比例約佔63%。另外關於被告遭起訴的罪名，也明顯影響其是否作證的意願。例如，無前科紀錄的被告，在assault cases中高達93%願意作證，但在second degree murder cases則只有14%；而有前科紀錄的被告有57%在assault cases中願意作證，僅有14%的人在attempted murder cases願意作證。
另外，被告同意作證與否，顯然會提高陪審團知悉被告有刑事前科紀錄與否的機率，若被告作證，陪審團知悉被告前科紀錄的比例約51.8%，而被告若不願作證，則陪審團知悉比例約8.8%。另外以案件類型來區分，性侵害案件被告的前科紀錄，陪審團知悉比例最高(71%) (註一)。
就上述陪審團知悉被告刑案前科紀錄的資料中，該報告再進一步分析對陪審團認定有罪與否的影響，而該報告最特別的，加入了每個案件的證據強度（the strength of evidence）的因素再加以比較分析。若將證據強度區分為七分，在證據強度為六分至七分時，無論陪審團是否知悉被告的前科紀錄，對判決結果皆無影響，在此證據強度下，被告都是被認定有罪，而同樣地，在證據強度只有一分時，被告前科紀錄對判決結果也無影響，皆是被認定無罪。但有趣的是，在證據強度三分的時候(大約就是有罪無罪心證約50%的時候，該文稱close case)，在陪審團知悉被告前科紀錄的情形下，有將近60%的案件被判決有罪，遠超過陪審團不知被告前科紀錄下，判決有罪的10%。
很顯然的，被告前科紀錄在證據強度只有三分的案件時，發揮關鍵性的影響。這份報告指出，在上述案例中，被認定有罪的案件中，知悉被告有前科紀錄的證據強度約4.6；不知被告有前科紀錄的證據強度為5.4；在被認定無罪的案件中，知悉被告有前科紀錄的證據強度需低至2.79，但不知悉被告前科紀錄的證據強度只需3.10，被告前科紀錄在統計數字上，確實降低了陪審團對有罪心證的門檻。
(註一)在性侵害犯罪中，被告前科紀錄被陪審團知悉的比例較高，主要是有些州承認在此類案件中，前科紀錄可做為品格證據，例如加州和亞歷桑那州。DC甚至規定被告在侵犯罪案判的審判中，可以其前所犯性侵害犯罪的前科紀錄，作為證明其有「不正常的性傾向」。 
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Abstract
This paper aims at a new method of criminal prosecution not only to punish and deter the corporate corruption but also to achieve corporate structural reform. In part Ⅱ I introduce the strategies and efforts of Taiwanese government to combat corporate corruption with reforming corporate governance, toughening up the criminal punishment and vigorously prosecuting corporate wrongdoing. However, some difficulties and deficiencies I point out in this paper may result in the failure of recent strategies. Part Ⅲ I provide an overview of New Governance approach, deferred prosecution agreement, adopted by the United States Department of Justice. I illustrate two cases to show how the United States pursues the structural reform thought these deferred prosecution agreements.
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1. Introduction
As a wave of financial irregularity broke out in the United States in 2001-2002, the corresponding wave of financial scandals broke out in Taiwan. In response to rising tide of financial scandals, Taiwanese government considers the fight against corporate corruption a top priority so that, since 2001, Taiwan has launched tremendous sets of reform in corporate governance and prosecutors vigorously indicted high-profile executives to deter the future corruption.
The traditional approach taken by governmental enforcement agencies, like Ministry of Justice, is to employ criminal law by which it not only assures corporate compliance with external requirements but also deters and punishes the misconducts of high-profile executives. However, prosecution of individual misconduct has its own problems
and some commentators have criticized these efforts as anti-business and anti-corporate.
Apparently, recent vigorous prosecution could not eliminate corporate wrongdoings, and therefore consecutive occurrences of financial scandals refer to the traditional practices of enforcement, including the criminal prosecution, were inadequate. Thus, new enforcement practices have to develop to address the shortcomings.
Good corporate governance mechanism can shift the corporate culture
, but prosecution of individual offense obviously could not achieve this goal. Although criminal law and corporate law have traditionally occupied different legal sphere and the two fields historically developed along separate track
, it is no longer uncommon for the two fields to intersect and even to overlap. This disciplines now share common interest: the need to deter criminal misconduct and to encourage law-biding conduct at business firm.
 

Could prosecutors facilitate this interplay? Prosecutors are often the last line of defense against offensive corporate governance. Once boards fail to fulfill their roles and other regulatory agencies fall short in their oversight responsibilities, prosecutors are left in the unenviable position of involving into the corporate governance
.
This new approach of criminal enforcement is happening in the United States. Lastly Department of Justice turned increasingly to deferred prosecution
, particularly in corporate corruption cases, in recent years to solve corporate criminal disputes. It is clear that the DOJ views prosecution of corporations as a valuable tool for changing corporate culture and deterring future misconduct, both within the defendant corporation and more broadly within the business community.
Those initiatives arise many academic discussion, but, in most part, these discussion focus on waiver of attorney-client privilege and produce-document doctrine or critics of failure to convict a “shocking” and “systematic derogation” of the DOJ’s duty to seek Justice
. From different perspective, white collar defense practitioners complain that federal prosecutors “exploit their virtually unchecked power to extract and coerce ever greater concessions
” In response to the critics, DOJ explains that its new approach uses prosecutions as a “spur for institutional reform.” Prof. Brandon L. Garret calls it “Structural Reform Prosecution”
. Prof. David Hess and Cristie L. Ford recognize that this is a new approach to an old problem
.
This paper proceeds by part Ⅱ introducing the strategies and efforts of Taiwanese government to combat corporate corruption with reforming corporate governance, toughening up the criminal punishment and vigorously prosecuting corporate wrongdoing. However, some difficulties and deficiencies I pointed out in the paper may result in the failure of recent strategies.
Part Ⅲ provides an overview of New Governance approach, deferred prosecution agreement, adopted by DOJ. I illustrate two cases to show how the United States pursues the structural reform thought these deferred prosecutions agreement.
2. Recent strategies of Taiwanese Government to combat Corporate Corruption 
2.1 Background: The Future of Taiwanese Corporation 

Small- and medium-sized enterprises (SMEs) are the majority corporation style in Taiwan, constituting over 90% of total companies. The board members in SMEs tend to be family-related, which means companies in Taiwan do not have significant numbers of outside shareholders who are not members of the family or business associates. Important decisions are actually taken by the “family board”. Even when the company is growing bigger and goes public, family-control is still a dominant characteristic in large corporations. Mostly, the shareholding in listed companies is still under the control of the family. There are both advantage and disadvantage in family-controlled business. The advantage is having a strong leadership and cohesive management team formed by the family members. The disadvantage is companies, dominated by one businessman or one family, tend to granting the right of governance over the company for the benefit of their own interests and abusing minority shareholders
.  

2.2 The Initiatives of Corporate Structural Reform in Taiwan
2.2.1 Regulatory Scheme
The legal basis of corporate governance in Taiwan primarily arises from the application of Company Law,
 Securities and Exchange Law (hereinafter the Securities Law),
 and their related rules and regulations. Company Law particularly binds rules to protect present and future shareholders and creditors. Securities Law enhances the regulation of disclosure and transparency toward listed companies.
2.2.2 Regulatory Device
The basic regulatory model of corporation in Taiwan is a two-tier structure that consists of Board of Director
, Supervisor
 and shareholders. Shareholders, as owners of the corporation, elect directors and supervisor by Shareholder’s Meeting.  The Board, holds discretionary powers from the delegation of shareholders, also performs the functions of management. Shareholders retain the power to reshuffle the directors that abuse the delegate discretionary power that meant to maximize the shareholders interest. Supervisor monitors improprieties directors, also audit managerial execution of business activities.
2.3 Reform of Company Law and Securities Law
Since 2001 Taiwanese government launched series of amendments of Company Law and Securities Law to reform the corporate governance system by enhancing the control of Board of Director and transparency. The following initiatives are the major revolutions to improve the circumstance in present corporate governance.
(1) Duty of Loyalty
Taiwan’s Company Law contains no explicit provision on directors’ fiduciary duty but duty of care. Therefore, the misconduct cases happened in 1998-99 in Taiwan have been subject to criminal enforcement. Amended Company law in 2001 makes it clear that any responsible person of a company, while conducting the business of the company, should act with duty of care and duty of loyalty.
(2) Abolishing the limitation of Director or Supervisor as Shareholders
Before the 2001 amendment, board members or supervisors were elected from the shareholders. To introduce the independent directors and independent supervisors to Taiwan, the requirement has been abolished in the newly amendment of 2001. Thus, corporations may be more flexible in inviting directors or supervisors with professional background
.
(3) Attendance of Supervisors in the Board of Director
Taiwan’s Company Law contains no explicit provision on attendance of supervisors in the board of directors. Under amended company law in 2001, supervisor(s) should be permitted to attend the board meeting and to express opinions.
 The advantages for supervisor to attend the board meeting are familiar with the operation of Boards and to precaution the directors to prevent wrongdoing. When the board of directors in executing its business that violates laws and regulations or the articles of incorporation, the supervisor shall immediately notify the board to terminate such act.
(4) Improvement of Derivative Suit
To make an easier filing of derivative lawsuit, the amended company law recently has loosened the criteria. That is, any shareholder owning 3% of a company’s share over a year, instead of 5%, may petition supervisor to sue directors. If the Supervisors fail to do so within 30 days, the same shareholder may file the lawsuit for company by himself/herself.

(5) Strengthening Public Disclosure System
Strengthen the public disclosure system, amended company law approves that public-held companies might disclose financial and non-financial information with Internet, instead of newspaper only
.
(7) All publicly Listed Companies should have independent Directors
Prior to amendment of Securities Law in 2006, Taiwanese Corporation were a two-tier (or dual board) structure which strictly separates the roles of management and supervision. Whereas the management board is responsible for directing the enterprise, the supervisory board supervises the members of the management board. However, with the amendment of Article 14-2 of Securities Law, all the publicly listing companies should appoint independent directors, not less than two in number and not less than one-fifth of the total number of directors. If necessary, shall establish either an audit committee or a supervisor.
2.4 Vigorous Criminal Prosecution
2.4.1 Focus on Individual Criminal Punishment
To ensure the principles of corporate governance could be implemented, criminal prosecution of illegal corporate behavior is recognized one of the regulatory frameworks.
 Thus, Ministry of Justice put prosecution of corporate corruption the priority. To archive this goal, Ministry of Justice established the “Financial Crime Task Force” in 2000 comprised of Taiwan High Court Prosecutors Office, Investigation Bureau, Financial Supervisory Commission and Central Bank of Taiwan. This Task Force indicted many high-profile executives with accounting fraud, overstatement of financial report and embezzlement in past 6 years. The strategy of vigorous prosecution of high-profile executives is to impose the criminal sanction on them and deterrence the future crime. 
The reason of prosecution of individual offenders, instead of corporations themselves, results from the Penal Code. The Penal Code does not adopt the idea that the legal entities are criminally liable. In some specific field such as environmental law, food safety, and labor safety, corporate misconduct may be fined by criminal court or imposed other sanctions such as confiscation of illicit gains or property used to facilitate offenses. But these sanctions are more likely as “monetary fines” imposed for “order violation” rather than “punishments” for “crimes.”
Although corporate officers and directors are subject to criminal liability for their own acts or sometimes the acts of corporate subordinates, there are some difficulties in prosecution of individual criminal liability.
The first difficulty in prosecuting top corporate executes is their claim that they were not aware of illegal behavior going on in the corporation, did not want to know, or even may have told someone not to them. The delegation of authority within a corporation has made it often difficult to involve. In some accounting fraud cases, for example, the CEO always claimed that he knew nothing about illegal financial manipulations such as accounting fraud manipulation in his corporation because he has no expertise in connection with finance and accounting. This claim results in the low percentage of conviction.
Secondly, the increasing sizes of large corporations make it difficult to identify the individual culpable of the offense. More and more high-profile executives learned to structure transactions so as to avoid the imposition of liability on their own. Moreover, criminal liability that may ultimately fall on a lower-level employee for his own criminal conduct does little to deter corporate misconduct.
3.2 What causes corporate corruption
Crime control is not the only function of the criminal sanction nor is deterrence the only principle upon which high-profile executives’ punishments may be used. The all misconducts are attributed to the high-profile executive might be unfair. Corporate unethical practices and law violation sometime stem from the internal structure, such as delegated authority, managerial discretion, internal legal compliance, corporate culture or corporate ethical history and practice.
 Business ethics research and other social scientist assert corrupt practices and other misconducts can become so ingrained in how a corporation conducts its daily activities that simply adding more control or increasing monitoring activity have limited effectiveness because they do not address the root of the problem: corporation’s culture.

3. American Experience in Structural Reform through Criminal prosecution
3.1 Background: Corporate Criminal Liability
Prior to understand the corporate structural reform through the criminal prosecution in the United States, I have to introduce the fundamental concept of criminal liability of entities which has been recognized in the United States for nearly a century.

Corporate criminal liability is derivate liability in the sense that the acts and intent of corporate officers and agents are imputable to the corporate entity
. A corporation may be liable for unlawful acts committed by its agent, without regard to their status in corporate hierarchy, provided that the unlawful conduct occurs during the course of employment and within the scope of the agents’ authority
. 
This requires that the agent be acting “within the scope of employment” and with some intent to benefit the corporation. Under the regime, a firm is directly and vicariously liable for wrongdoing committed by its agents
. Furthermore, because a corporation may be responsible for the wrongdoing of its agents regardless of their status in corporate hierarchy, criminal acts and intent may be attributabled to a corporation absent any showing that high corporate officials either had knowledge of or participate in the wrongdoing
. 
A number of reasons have been addressed for holding corporations strictly accountable for the misconduct of their officers and agents. Firstly, corporation should not benefit from what is apparently its own wrongdoing.
 Secondly, part of advocates focus on the expressive function of criminal law and reason that criminal sanction are necessary to respond to corporate wrongdoing that damages the value of the persons and interests injured by corporate wrongdoing
. Thirdly, There is no comprehensive civil counterpart to the extensive network of federal and state prosecutors and investigators who make up the “great infrastructure of criminal law enforcement.
” If corporations cannot be held liable for criminal conduct, this infrastructure will be unavailable to investigate corporate wrongdoing, and there may not be in place resources for administrative and civil enforcement.
 
Modernly, corporate criminal liability has been given special importance by an increasing tendency, especially under federal, to employ the criminal law to assure corporate compliance with external requirements, including environmental, financial, employee and product safety as well as assorted other health and safety regulations.
 In 1991, pursuant to the Sentencing Reform Act of 1984, the United States Sentencing Commission adopted Organizational Sentencing Guideline which offers powerful incentives for corporations today to have in adequate compliance or ethic programs in exchange for mitigated sentence
. The Department of Justice adopted the concept and shifts it to the charging stage as a means to achieve structural changes.
3.2 The Charging Policies of Department of Justice in Post- Enron Era
In response to the broad scope of the Enron-era frauds, the Corporate Fraud Task Force was created in July 2002, which is led by Deputy Attorney General and comprises both a Department of Justice group and an inter-agency group
. The Force’s initial mission was to “strengthen the efforts of the Department of Justice and Federal, State, and local agencies to investigate and prosecute significant financial crimes, recover the proceeds of such crimes, and ensure just and effective punishment of those who perpetrate financial crimes
.”
3.2.1 Thompson Memorandum
On January 20 2003, Deputy Attorney General Larry D. Thompson announced the “Principles of Federal Prosecution of Business Organization” which was called “Thompson Memo”. Nine factors are used in the Thompson Memo to provide guidance to prosecutors for determining whether to bring charges and for negotiating plea agreements
. They include:
(1) the nature and seriousness of the offense, including the risk of harm to the public, and applicable policies and priorities, if any, governing the prosecution of corporations for particular categories of crime
(2) the pervasiveness of wrongdoing within the corporation, including the complicity in, or condonation of, the wrongdoing by corporate management
(3) the corporation's history of similar conduct, including prior criminal, civil, and regulatory enforcement actions against it
(4) the corporation's timely and voluntary disclosure of wrongdoing and its willingness to cooperate in the investigation of its agents, including, if necessary, the waiver of corporate attorney-client and work product protection;
(5) the existence and adequacy of the corporation's compliance program;
(6) the corporation's remedial actions, including any efforts to implement an effective corporate compliance program or to improve an existing one, to replace responsible management, to discipline or terminate wrongdoers, to pay restitution, and to cooperate with the relevant government agencies;
(7) collateral consequences, including disproportionate harm to shareholders, pension holders and employees not proven personally culpable and impact on the public arising from the prosecution;
(8) the adequacy of the prosecution of individuals responsible for the corporation's malfeasance;
(9) the adequacy of remedies such as civil or regulatory enforcement actions
Under this Framework, the central theme is factor five, emphasizing compliance in the DOJ’s exercise of discretion. Corporations that adopt an “adequate compliance program” may avoid prosecution. Since the Thompson memo offer an alternative approach that permits a non prosecution agreement in exchange for cooperation when a corporation’s timely cooperation appears to be necessary to the public interest and other means of obtain the desired cooperation are unavailable or would not be effective
, the deferred prosecution agreements are widely used to leverage compliance on a “massive scale” and provide “a force for positive change of corporate culture”.

3.3  An Alternative Approach－Deferred Prosecution Agreement
3.3.1. The Definition of Deferred Prosecution Agreement
Deferred Prosecution Agreements (hereinafter DPAs), recognized kind of probation or pretrial diversion, require the potential defendant to agree to comply with certain conditions for a period of time. In exchange, the US government agrees not to charge or to dismiss any charges at the end of the period if the defendant has fulfilled his or her side of bargain
. To ensure the prosecutors not only to enforce this agreement but also to avoid the risk of having postponed the trial only to lose witness and evidence, these agreement usually ask the potential defendant acknowledge sufficient facts to ensure a conviction.

3.3.2 The Historical Development of DPAs 
Pioneered DPAs was used by juvenile courts to deal with the defendant with no criminal records. Then in light of 1962 Supreme Court decision in Robinson v California
, this pretrial diversion from prosecution was extended to adult defendants. In that case, Robison found, inter alia, that states could create, as an alternative to prosecution, programs for compulsory treatment of drug offenders with the possibility of penal sanctions for treatment
. In 1967, two pilot Pretrial Intervention programs (PTI) began in Washington D.C. and New York City
. Both pilot programs aimed at juveniles, first-time offenders and misdemeanor defendants, it was hoped, who would be more amenable to rehabilitation programs and for whom prosecution might be “unnecessary, ineffective or counterproductive”
 In exchange for a DPA, the individual participated in a rehabilitation program that included counseling, training and job placement.

These programs have rapidly spread throughout the whole country, generally targeting the same groups of low-level offenders, first-time offenders and juveniles. Prosecutors mainly took the characteristics of defendant into account whether to enter into DPA with them. In most programs, the prosecutor has discretion to offer a particular defendant a DPA, although some jurisdictions have given this responsibility to the courts
.
DPAs themselves obviously are not a new device, but they were rarely pursued in corporate criminal cases until the Thompson Memorandum encouraged their use as an alternative to indictment. In keeping with this new mission, the DOJ, in the last four years, has entered into twice as many DPAs as it did over the previous ten years

. Many of targeted companies are leading Fortune 500 companies, including AIG, AOL, KPMG, Motorola and Time Warner. The alleged criminal violation rang from white collar fraud, accounting, tax corrupt practices to health care fraud
.
3.4 The Paradigms of Reforming Corporation through of DPAs
3.4.1 The General Characteristics of DPAs
The representation and obligations demanded of corporation under DPAs vary from case to case, depending on the nature of the underlying offense. However, the following types of terms have appeared in a number of DPAs.
 Again, the compliance focus of DOJ is clear.
1) Required Admission: A corporation may be required to admit to the accuracy of facts alleged in the corporate indictment associated with DPAs or a separate statement of fact worked out between prosecutors and the corporation. Once the corporation is breach of the terms of its agreement and the government resume prosecution of the case, the admissions of the corporation in the DPA will be admissible.
2) Immediate Disclosures: A corporation may be required to produce documents and other data or evidence for use by prosecutors and other public officials in their investigations of misconduct within the corporation. In some cases, the corporation will be expected to waive it attorney-client privilege as to disclose information.
3) Further Investigatory Assistance: A corporation may also be required to aid investigators in various ways, including identifying witness with relevant information, making witness available for interviews by public officials, and conducting internal investigations with corporate resource to produce investigative report that will be turned over to the government. Furthermore, the agreement sometimes requires cooperation with the DOJ during investigation of individual employees or former employees. This provision effectively deputizes corporate counsel and auditor as government agents
.
4) Payments of Punitive Fine and Restitution: A corporation may also be required to pay specific punitive fines as part of a DPA and to pay or set aside funds for offense victim. These victim funds should be worked out with the representatives of offense victims to ensure that the restitution payments achieved through DPAs will accelerate the compensation of victims and reduce the amounts of later compensatory claims in civil litigation.
5) Required Reformed: A corporation may be required to create detailed compliance programs or the entity had already created one voluntarily. The nature of these reforms depend on the features of the previous misconduct by company employees or agents and the management practices that will make similar misconduct less likely to be detected promptly once it does occur. Most require the creation of elaborate compliance programs, including auditing, new policies, reporting systems, and training.
6) Ongoing Monitoring: A corporation may also be obligated to appoint independent monitors who play the most prominent role in a DPA. The monitors not only have sweeping powers to gather information, promulgate policies and oversee compliance but also report to DOJ and perhaps also federal agencies.
During the Post-Thompson Era, independent monitors have been a regular condition of almost every DPA. Since, indeed, both prosecutors and regulatory agencies relied on independent monitors to oversee the ongoing reform of corporations. Although the functions of monitors vary depending on the nature of the underlying offence, there are certain common elements of independent monitor. First, most of the agreements include some requirement that the monitor be “independent” of the company. In some cases the monitor is given task beyond mere monitoring and is charged with acting an intermediary between the government and company, gathering information based on the government’s requestor reporting requirement
.
Secondly, most agreements spell out the broad terms of a compliance program that address the specific underlying conduct and the tie the monitor’s responsibilities directly to this program. Lastly, in most cases the agreements envision a lawyer or a law firm acting as the monitor.
 
In addition to the general characteristics above, Some DPA include injunctive concessions unrelated to the substance of alleged criminal offense, such as “community service” requirement. In the Bristol Myer case (discuss below), the corporation was required to fund the chair in ethics at Seton Hall law school
.
4.2 KPMG Case
By 2005 KPMG, the one of largest accounting firms in the word, with tax and consulting practices, engaged in alleged tax fraud that resulted in at least $2.5 billion in evaded taxes.
Prosecutors alleged that from 1996 through 2003, KPMG conspired to defraud the IRS by designing, marketing and implementing illegal tax shelter. According to the charges, KPMG, nine indicted individuals and their co-conspirator concocted tax shelter transaction for wealthy individuals who needed a minimum of $10 or $20 millions in tax losses so that these wealthy individual would pay fees that were a percentage of the desired tax loss to KPMG
.
In 2004, a criminal charge was filed by the DOJ against KPMG. In 2004 and 2005 KPMG and prosecutors at the United States Attorney’s Office for the Southern District of New York entered into lengthy discussions. This negotiation operated a high level, with executives meeting directly with the U.S. Attorney.
On August 25, 2005, the DOJ and IRS announced that the criminal prosecution of KPMG would be deferred until December 31 2006, if specified conditions were met. U.S. Attorney General Alberto Gonzales cited “the reality that the conviction of an organization can affect innocent workers and other associated with the organization, and can even have an impact on the national economy.
” 
Under this Agreement, KPMG had to pay $456 million in fines, restitution and penalties. The payment included $100 million in civil fines for failure to register the tax shelter with IRS; $ 128 million in criminal fines representing disgorgement of fees earned by offense of KPMG and $ 228 million in criminal restitution amounts representing taxes lost to the federal government. 
The agreement further specified that KPMG should fully comply with and maintain an effective compliance and the ethics program which paid” particular attention to practice areas that pose high risks.” Further, KPMG shall take steps to audit the compliance and ethics program to ensure it is carrying out the duties and responsibilities set out in this agreement.
For overseeing these efforts, the agreement required KPMG to permit DOJ appointment of an “independent monitor” serving for a three-year period. Richard Breeden, a former SEC Chairman, was appointed to serve as the independent monitor to oversee KPMG’s adherence to the agreement. Breeden was empowered to “ review and monitor KPMG’s compliance with the agreement “, “ review and monitor KPMG’s maintenance and execution of the compliance and ethics program” and “recommend such changes as are necessary to ensure conformity with the agreement, and that are necessary to ensure that program is effective.” To accomplish this goal, he was invested with sweeping power, including unrestricted access to information, including any correspondence or email of KPMG employees, and inquisitorial power including the right to call a meeting or interview and KPMG partner, employee or agent. In addition, “ the monitor shall have the authority to employ legal counsel, consultants, investigators experts and any other personnel necessary to assist in the proper discharge of the monitor’s duties and have compensation and expenses paid by KPMG
. The monitor had the authority to “ take any other actions that are necessary to effectuate his or her oversight and monitoring responsibilities”

The permanent restriction on KPMG’s tax practices was one of distinctive terms to the KPMG agreement. KPMG would terminate two tax practice areas and permanent adherence to higher tax practice standards regarding the issuance of certain tax opinions and the preparation of tax returns.
The agreement terminates on December, 31 2006, at which the DOJ will consent to dismissal of the criminal information, unless before then the DOJ in its sole discretion finds that KPMG breached the agreement. The DOJ add up to five years to the agreement term or pursue a criminal proceeding. This would certainly result in conviction, where the DOJ could make full use of all statement and admissions by  KPMG obtained in the agreement and through KPMG’s cooperation with the DOJ and the monitor
.
4.3 Bristol Myers Squibb Case
In June of 2005, Bristol Myers Squibb (BMS) entered into a deferred prosecution agreement with federal prosecutor in New Jersey. The agreement involved charges of securities fraud committed through BMS’s failure to disclose it “channel-stuffing”
 activities in 2000 and 2001. BMS’s channel stuffing consisted of enticing it wholesalers through use of financial incentives to buy and hold greater quantities of prescription drugs than was warranted by the demand for those product. By the end of 2001, BMS’s channel stuffing resulted in roughly $2 billion in excess inventory at the wholesalers. Because BMS fail to disclose and made false and misleading statements to the public regarding, investors were misled regarding BMS’s true sales and earnings, and did not have an accurate picture of the health of the company’s business operation.

Beside BMS agreed to pay restitution to victims and civil penalty to the Securities and Exchange Commission, some key feature of terms should be addressed:
1. Transparency of disclosure
Due to failure to disclose facts underlying its channel stuffing and manipulation of reserves, BMS was mandated to file specific disclosure with the SEC and its annual report to shareholders. BMS also was required to utilize the expertise of its outside audit on disclosure and accounting matters.

2. Corporate governance and accountability
BMS, like many U.S. companies, had historically allow it top leader to hold both positions of chairman of the board of directors and chief executive officer (CEO)
. Because the CEO and the board of directors failed to address the wrongdoing that occurred on their watch, the DPA required the company to split the roles of board chair and chief executive,
 appoint an additional non-executive Director acceptable to U.S. Attorney’s Office.

3. Outside oversight
From the prosecutor’s point of view, it would be highly irresponsible to allow a corporation whose prosecution is being deferred to go unsupervised during the deferral period. The DPA asked BMS retain as an independent advisor the Honorable Frederick B. Lacey, a former U.S. Attorney and federal judge in the District of New Jersey, and gave him a broad mandate to review the company’s internal controls, financial reporting, disclosure, compliance, and budge processes.
 The monitor’s power is also significantly supported by his authority to make recommendations that BMS must adopt “unless BMS objects to the recommendation and the Office agrees the adoption of recommendation should not be required.
 Independent monitors are visible, on-site reminders that compliance with the term of a deferred prosecution agreement is mandatory, not optional. Monitors are able to observe and understand the business they oversee, along with its personnel and processes, in ways that federal prosecutors never could or should.

4. Corporate culture
The agreement also requires BMS to develop and implement a “training and education program, which shall be reviewed and approved by the board of directors, designed to advance and underscore the company’s commitment to exemplary corporate citizenship, to best practices of effective corporate governance and the highest principles of integrity and professionalism, and to fostering a culture of openness, accountability and compliance throughout the company.”
 The agreement specifies that training is mandatory for, among others, all Bristol-Myers personnel “involved in accounting and financial reporting functions, or the oversight thereof” and all “Bristol-Myers legal division with responsibility for finance, business risk or disclosure issues.”
 The training must cover four areas, at minimum: (a) disclosure and other obligations imposed by the federal securities law; (b) internal accounting controls and procedures; (c) recognizing accounting practices that do not conform to Generally Accepted Accounting Principles or that are otherwise improper; and (d) expected responses upon discovering improper, illegal or potentially illegal acts relating to Bristol-Myers’ accounting and financial reporting
.
4. Prescript
This paper is an ongoing project rather than final draft. I mention the problems with regard to the current prosecution of corporate corruption in Taiwan and argue the new method of law enforcement that Taiwan might adopt. This paper leaves lots of questions, such as should Taiwan revise it criminal law to adopt corporate criminal liability? Should Taiwan render prosecutors more discretion? What incentives should be created to have companies consider enter into a deferred prosecution agreement with prosecutors? How much cost should companies pay once they enter into a deferred prosecution with prosecutor,
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