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Governmental Advisory Committee
        Chairman



Mr. Peter Dengate Thrush 

Chairman of the Board of Directors

ICANN

Paris, 22 December 2008

Dear Peter,

The GAC welcomes the report of the PSC and the opportunity to provide comment.  The report provides a useful framework to discuss the potential evolution of ICANN in a post-JPA environment. The GAC believes ICANN should continue to operate as a multi-stakeholder organization, with balanced participation of all interested parties, including governments in their role of providing support and advice on public policy issues.  

IDNs, a potentially broad range of new TLDs and the migration from IPv4 to IPv6 will represent both - major evolution in and challenges for the naming and addressing system. ICANN must therefore be able to continue to fulfill its mission in an efficient manner in this evolving environment. The end of the JPA in September 2009 is a natural target date to conduct a reflection on how to ensure ICANN’s long-term viability and reinforce institutional confidence in the organization. 
This document presents a contribution by the GAC on the five themes identified by the PSC report and also on the specific question of the role of governments and the modalities for the continuation of the consultation process in a truly multi-stakeholder and participatory manner.

1. Safeguarding ICANN against capture

The GAC notes that the PSC-led consultations have illustrated many possible dimensions of the notion of capture.  It is important, however to ensure that safeguards against capture extends to the ICANN policy making process as well as to ICANN as an organization. 

The GAC believes that a key contributing factor in that respect will be the fully multi-stakeholder nature of ICANN’s policy development processes and their capacity to build and achieve true consensus and engage the whole community in the pursuit of the wider common interest of all users of the Internet. 

The in-depth interaction between constituencies must be encouraged as early as possible and throughout the Policy Development Processes in order to create better awareness and understanding of underlying issuers and drivers. 

More attention should be given in the PSC process to possible improvements of ICANN’s policy development and decision-making processes, as they represent the best guarantee against capture by any actor or group of actors. 

2. Accountability to all actors

GAC’s advice on accountability as provided during the Los Angeles ICANN meeting remains valid and we acknowledge that many elements of it have been taken into account in ICANN’s Accountability and Transparency Frameworks and Principles. Furthermore:

1. Accountability should apply to all stages of PDPs and to all stakeholders. 

While the Board has final decision-making responsibility, Board legitimacy directly derives from the degree to which its decisions reflect consensus articulated by the community. The Board’s accountability and respect for such "due process", including the due consideration of GAC’s advice on matters of public policy, also lies at the very core of ICANN's legitimacy as a multi-stakeholder organization. It is the primary basis for institutional confidence and the strongest guarantee of ICANN's independence. 

2. The GAC also feels that the proposed provisions for Board dismissal would not, by themselves, provide sufficient incentive for day-to-day accountability; such extreme remedy might even destabilize ICANN further in a situation of crisis; additional provisions guaranteeing continuity of operations in the unlikely case the procedure is used would therefore be necessary. 

3. Efforts in favor of transparency should not lead to information overload, reducing the capacity of the community to effectively follow and contribute to processes. ICANN needs to prioritize its projects and implementation plans more effectively to reduce such overload. Furthermore, clearly structured documents and summaries, preferably in all UN official languages, are essential. 

4. Clear timing constraints on the release of documents to be examined in face-to-face meetings are needed to guarantee that all stakeholders have sufficient time to examine them.  This is particularly important for GAC members because they have to follow specific domestic consultation procedures.  Summaries of working documents in other languages would also significantly facilitate participation. 

5. Staff work on policy implementation requires further improvements in terms of transparency and communication, in particular regarding how public comments are considered and taken into account in the development of the next version of any implementation document.  The GAC believes that staff, when supporting those processes, has a key role to ensure that all participants appropriately identify issues at stake at each step of the iterative consultations, through clearly formatted documents. 

6. The GAC also emphasizes that Contract compliance and enforcement are fundamental components of both institutional confidence and accountability.

The above list is not exhaustive and all mechanisms for reinforcing day-to-day accountability should be examined in the PSC process, including accountability of the organization towards registrants, who are not currently taken enough into consideration, although they are ultimately the principal source of the organization’s budget. 

3. Meeting the needs of the Internet Community of the Future (Internationalization) 

The GAC appreciates the importance that the PSC have attached to the issue of internationalization in its reports. As a starting point, the GAC feels it is important for the community to articulate more precisely the objectives of the process of internationalization to ensure there is a common community expectation regarding outcomes. 


From the GAC perspective, as Internet use continues to become more prevalent, not least in developing countries, it is essential that efforts continue to enable the effective participation of all stakeholders from all countries in the ICANN policy making process.
The GAC believes that internationalization of ICANN is indispensable to safeguard its global role as the coordinator of the Internet's system of unique identifiers ensuring its stable and secure operation. 

The GAC notes with interest the suggestion that ICANN establish an additional legal presence in a jurisdiction that could provide it with an international not-for-profit status. The GAC looks forward to additional details as to choice of jurisdiction and how this would work in practice.
Furthermore, the concept of internationalization needs to be viewed broader than just the location and jurisdiction of ICANN's offices and staff. In particular, more concrete proposals need to be developed to reflect fully the international nature of the DNS itself. One relevant element in this respect should be the further attention to the principle that 

countries should not be involved in decisions regarding another country’s country-code Top-Level Domain (ccTLD).
The GAC also urges the continuation of current activities for global outreach about ICANN’s core functions and related activities being undertaken by the different stakeholder groups, including Governments. Such activities include, for instance, support for IDN deployment and capacity building of operators in developing countries on different topics relevant to DNS security, management and functioning.

Appropriate modalities to foster participation of government representatives from developing countries need to be explored in more detail in the work of the PSC, 

The GAC also notes the efforts being undertaken by ICANN on real-time translation and transcription of ICANN meetings and encourages extending this practice to constituency and GAC sessions within the approved budget. The translation of the policy documents is a critical requirement for the participation of non-English speaking participants.

4. Financial accountability 

The GAC notes that ICANN's budget has rapidly grown from $5 million in the 2000-2001 budget year to an excess of $61 million proposed for the 2009 financial year. The original objective for ICANN to achieve financial stability could now perhaps be considered to be largely achieved.

1. It may be appropriate for the ICANN community to determine how future budgetary growth should be managed in line with ICANN’s limited core mission and mandate. 

2. ICANN's non-profit status should mean not only that it does not pay dividends to shareholders, but also that it should not be revenue-driven as an organization. 

3. Safeguards must also ensure that the policy making process does not favour revenue-generating options above those that reflect the broader public interest and community consensus on what is needed for ICANN technical coordination role. 

4. GAC members think that more systematic disclosure is needed on how resources are allocated and spent, in particular regarding contracts with consultants and other third parties. 

Moreover, some GAC members feel that a full transparency (disclosure) on payments made to individuals or organizations by ICANN, whether they be Board Members, independent contractors or as participants elsewhere in the ICANN process would also seem logical as part of any confidence-building 

exercise. Disclosure of sources of donations to ICANN would also seem to be a desirable step in improving institutional confidence.

5. Specific accountability and transparency rules regarding ICANN’s budget (independent auditing, results-based budgeting, performance measuring metrics, etc.) are required in the absence of the traditional controls exercised by shareholders or membership. Independent professional assessment and report on possible cost reduction measures, efficiency improvements and surplus revenue use may be useful in this respect.

6. Broad community discussion on possible uses of any surplus would be necessary. 

The PSC-led process should focus less on identifying additional sources of income for the organization, but more on detailed, results-based and transparent budgetary process. A willingness on the part of ICANN’s management to "cap" its own budget will be a strong factor in fostering long-term confidence in the institution. 

The GAC is also aware that ICANN’s current income structure creates a potential "over-dependency" on registry and registrar constituencies. Ensuring that such over-dependency does not lead to any suggestion of "capture" by ICANN's main channels of funding is essential to maintaining its independence and legitimacy. 

5. Operational Security and Stability

Taking into account recent developments (for example, DNS vulnerability to the Kaminsky flaw) the GAC considers that ICANN should increase its attention on issues related the security and stability of the DNS that fall within its existing mandate. The vulnerability of the Internet is a growing concern in many countries, due to the increase of incidents and attacks targeting the DNS, some of which exploit existing vulnerabilities in the Internet's main protocols. Greater interaction between ICANN and the main bodies responsible for generating security-related standards and protocols would be valuable in providing for a more integrated approach at the global level.

6. Role of GAC/ governments in ICANN

The Board and GAC interaction has improved over the past years. This relationship could nevertheless be further elaborated, in order to improve the implementation mechanisms of any given GAC advice related to the public policy aspects of the issues falling within ICANN’s mission as outlined in Article 1, Section 1 of its Bylaws, bearing in mind the special responsibility recognized to the governments by the Tunis Agenda. In this respect, the GAC notes the following:

1. The GAC would welcome an early opportunity to discuss an agreed joint approach to the review of the GAC’s role within ICANN as outlined in Annex A, Art. 7 of the September 2006 Joint Project Agreement between ICANN and the US government.

2. The GAC operates in the expectation that its advice to the Board on public policy matters will be duly taken into account, both in the formulation and adoption of policies and that the Board will explain fully and openly the reasons why it may be problematic to do so.

This is not to say that the GAC should have "precedence" over inputs from other constituencies, merely to recognize that when it comes to public policy parameters that need to be incorporated into such policy making, the expertise and competence lies with the GAC.

3. The GAC is ready to engage in further discussion with the Board and other constituencies with a view towards its evolution into a more efficient, responsive and well equipped organization, capable to advise the Board on the public policy aspects of the issues falling within ICANN’s mission and to more fully interact and work together with other constituencies within ICANN. To this end, the GAC will continue with its own internal review of working methods to identify opportunities to accelerate positive change, and looks forward to working with other constituencies, ICANN staff and the ICANN Board to achieve this objective.

7. Moving forward

Post-JPA arrangements and the transition procedures are of crucial importance for all ICANN constituencies. The GAC understands that the Board is mindful of the expiration of the current JPA in September 2009 and has sought to initiate implementation of the Transition plan in early 2009. However: 

1. Community participation in defining the transition process is of fundamental importance in building community’s confidence in the institution and ensuring the Board respects the interests of, and is fully accountable to, the wider Internet community.

2. Merely consulting the community prior to the ICANN Board determining transitional measures would be insufficient for such a strategically important phase of ICANN's development.

3. Transition procedures should be developed and agreed by the ICANN community and submitted to the Board for endorsement after a traditional transparent cross-constituency "bottom-up" process. The Board should then respond with a clear proposal that takes account of all the wider concerns and recommendations on safeguards for the interests of all Internet stakeholders both inside and outside ICANN.

· The current timetable expecting the ICANN Board to receive the "final" Transition Action Plan, including implementation milestones for 2009" for "approval" in December during the special Board meeting of 11 December is over ambitious and has allowed the ICANN community only one public meeting for face-to-face consultations and consensus- building.

Instead of the two phases currently envisaged in the PSC report, the GAC therefore recommends distinguishing between:

· the current “analysis phase”, that would be concluded as planned in December 08,

· a “design phase” lasting until the June 09 meeting (with an intermediary review at the Mexico meeting) and devoted to a further refinement of  the recommendations, and

· an “implementation phase”, starting immediately afterwards

Inter-constituency discussions in Cairo have provided an opportunity to initiate a truly "bottom-up" process, coherent with ICANN’s multi-stakeholder nature. They should be continued during the proposed design phase.

The GAC hopes that these comments on the PSC report will serve as a useful addition to the ongoing cross-constituency debate on the evolution of ICANN.
Yours sincerely

Janis Karklins

Chairman of the Governmental Advisory Committee

Ambassador of Latvia to France  
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