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IDNs and a potentially broad range of new TLDs will represent major evolutions in the Domain Name System. ICANN must be able to scale up accordingly and fulfill its mission in a sustainable manner. The end of the JPA in September 2009 is a natural target date to conduct a reflexion on how to place ICANN on a long-term viability path and reinforce institutional confidence in the organization.  

In this context, the GAC welcomes the report of the PSC : it provides a useful framework to discuss the potential evolution of ICANN in a post-JPA environment. Recent consultations have demonstrated that the five major themes identified by the PSC represent shared objectives by the community and can usefully structure discussion. 

This document presents a contribution by the GAC on each of those five themes but also on the pecific question of the role of governments and the modalities for the continuation of the consultation process in a truly multi-stakeholder and participatory manner. 

Safeguarding ICANN against capture

· The PSC-led consultations have illustrated many possible dimensions of the notion of capture; but there is broad agreement in the community on the objective of making ICANN as resilient to capture as the Internet itself.

· A key contributive factor in that respect will be the fully multi-stakeholer nature of ICANN’s policy development and decision-making processes and their capacity to build consensus and engage the whole community.

· The staff, when supporting those processes, has a key role to ensure that all participants appropriately identify issues at stake at each step of the iterative consultations, through clearly formatted documents. 

· Policy Development Processes must encourage in-depth interaction between constituencies as early as possible and throughout the discussion. 

More attention should be given in the PSC process to possible improvements of ICANN’s policy development and decision-making processes, as they represent the best guarantee against capture by any actor or group of actors. 

Accountability to all actors

GAC’s advice on accountability as provided during the Los Angeles ICANN meeting remains valid and we acknowledge that many elements of it have been taken into account in ICANN’s Accountability and Transparency Frameworks and Principles. Furthermore :

· Accountability should apply day-to-day to all stages of PDPs and to all stakeholders.

· Even if the Board has final decision-making responsibility, Board accountability directly derives from the degree to which its decisions reflect consensus articulated by the community. 

· The respect for such "due process" (including the due consideration of GAC’s advice on matters of public policy) lies at the very core of ICANN's legitimacy as a multi-stakeholder organization. It is the primary basis for institutional confidence and the strongest guarantee of ICANN's independence.

· In that regard, provisions for Board dismissal would not, by themselves, provide sufficient incentive for day-to-day accountability; such extreme remedy might even destabilize ICANN further in a situation of crisis; additional provisions guaranteeing continuity of operations in the unlikely case the procedure is used would therefore be necessary.

· Efforts in favor of transparency should not lead to information overload, reducing the capacity of the community to effectively control processes. Clearly structured documents and summaries are essential. 

· Clear timing constraints on the release of documents to be examined in face-to-face meetings are needed to guarantee that all stakeholders have sufficient time to examine them and consult with their respective structures and partners. 

· Staff work on policy implementation requires further improvements in terms of transparency and communication, in particular regarding how public comments are considered and taken into account in the development of the next version of any implementation document. 

· Contract compliance and enforcement are key components of accountability.

The above list is not limitative and all mechanisms for reinforcing day-to-day accountability should be examined in the PSC process, including accountability of the organization towards registrants, who are not currently taken enough into consideration, although they are the real source of the organization’s budget. 

Internationalization 

[paragraph to be discussed further]

Financial accountability 

In a context where ICANN's budget has rapidly grown from $5 million in the 2000-2001 budget year to a proposed budget in excess of $61 million for the 2009 financial year, it can be assumed than ICANN has now achieved "financial security". 

· It may now be appropriate therefore, for the ICANN community to determine how future budgetary growth should be managed and maybe even limited to remain in line with ICANN’s limited core mission and mandate. 

· ICANN's non-profit status should mean not only that it does not pay dividends to shareholders, but also that it should not be revenue-driven as an organization.

· Safeguards must also ensure that the policy making process does not favour revenue-generating options above those that reflect the broader public interest and community consensus on what is needed for ICANN coordination role.

· More systematic disclosure is needed on how ressources are spent, and in particular regarding contracts with consultants and other third parties. 

· Specific accountability and transparency rules regarding ICANN’s budget (independent auditing, results-based budgeting, metrics, etc..) are required in the absence of the traditional controls exercised by shareholders or membership.

· Broad community discussion on possible uses of any surplus is necessary.  

The PSC-led process should focus less on identifying additional sources of income for the organization than on a more detailed, results-based and transparent budgetary planning. A willingness on the part of ICANN’s management to "cap" its own budget will be a strong factor in forstering long-term confidence in the institution.

The GAC is also aware that ICANN’s current income structure creates a potential "over-dependency" on registry and registrar constituencies. Ensuring that such over-dependency does not lead to any suggestion of "capture" by ICANN's main channels of funding is essential to maintaining its independence and legitimacy.

Operational Security and Stability

[paragraph to be discussed further]

Role of GAC (governments ?) in ICANN

[paragraph to be discussed further]

Moving forward

Post-JPA arrangements and the transition procedures are of crucial importance for all ICANN constituencies. The GAC understands that the Board is mindful of the expiration of the current JPA in September 2009 and has sought to initiate implementation of the Transition plan in early 2009. However : 

· Community participation in defining the transition process is of fundamental importance to community confidence in the institution.

· Merely consulting the community prior to the ICANN Board determining transitional measures would be insufficient for such a strategically important phase of ICANN's development.

· Transition procedures should be developed and agreed by the ICANN community and submitted to the Board for endorsement after a transparent cross-constituency "bottom-up" process.

· The current timetable forseeing the ICANN Board to receive the "final" Transition Action Plan, including implementation milestones for 2009" for "approval" in December during the special Board meeting of 11 December is over ambitious : 

· this would allow the ICANN community only one public meeting for face-to-face consultations and consensus-building;

· furthermore, the new US administration coming into office at the beginning of 2009, as co-signatory of the JPA, must be fully part of the consensus-building process on the Transition; this is of particular importance to the GAC as the new US administration will, as a government, also be a GAC member.

Instead of the two phases currently envisaged in the PSC report, the GAC therefore recommends distinguishing between :

· the curent “analysis phase”, that would be concluded as planned in December 08,

· a “design phase” lasting until the June 09 meeting (with an intermediary review at the Mexico meeting) and devoted to a further refinement of  the recommendations, and

· an “implementation phase”, starting immediately afterwards

Inter-constituency discussions in Cairo have provided an opportunity to initiate a truly "bottom-up" process, coherent with ICANN’s multi-stakeholder ambitions. They should be continued during the proposed design phase. 
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