討論項目1：Public disclosure in Asia（桌次1-3）

1. What is the definition of“related parties”in national standards and differences with IAS 24? Does this include a concept of control via direct/indirect shareholding?該國對於關係人交易之定義為何？此定義是否包含透過直接或間接持股之控制方式？與IAS 24定義之差異為何？ 
· The definition of related party in Taiwan: 臺灣對關係人之定義：
When judging whether the counterparty is related party or not, it should focus on both the form and essential and try to prevent the situation of [aversion of disclosing the related information about “related party transaction”].於判斷交易對象是否為關係人時，形式與實質之「關係人」定義並重，儘量預防「規避揭露『關係人交易』之相關資訊」之情形。That includes a concept of control via direct/indirect shareholding. 以上定義包含透過直接或間接持股之控制方式。
	財務會計準則公報第六號
企業對其他機構或個人之間，若一方對於他方具有控制能力或在經營、理財政策上具有重大影響力者，雙方互為關係人；受同一個人或企業控制之各企業亦互為關係人，通常具有左列情形之一者為關係人：
(1) 企業採權益法評價之被投資公司。
(2) 公司之投資採權益法評價之投資者。
(3) 公司董事長或總經理與其他公司之董事長或總經理為同一人，或具有配偶或二親等以內關係之他公司。
(4) 受企業捐贈之金額達實收基金總額三分之一以上之財團法人。
(5) 公司之董事、監察人、總經理、副總經理、協理及直屬總經理之部門主管。
(6) 公司之董事、監察人、總經理之配偶。
(7) 公司之董事長、總經理之二親等以內親屬。
在判斷是否為關係人時，除注意其法律形式外，亦必須考慮其實質關係。
	The Statement of Financial Accounting Standard No.6
For the enterprise and the other organization or individual, any party which or who has the capability to control the other one or the significant influence on the other’s policies about management and financing, the two parties are counterparties for each other; the enterprises which is controlled by one person or one enterprise are counterparties for each other on condition of the terms below:

(1) The invested company which is assessed by equity method.

(2) The investor company’s investment is assessed by equity method.
(3) The company’s board chairman or general manager is the same one as the other company’s board chairman or general manager, or the other company whose board chairman or general manger is his/her mate or the parent or issue.
(4) The legal body of financial group whose donated capital achieves one third of the paid-up capital.
(5)  The director, supervisor, general manager, vice-general manager, assistant manager, and the department director who is directly under the general manger.
(6) The spouse of the director, supervisor, or general manager.
(7) The relatives within two degrees of consanguinity(close family members) of the director, and general manager.
Besides paying attention to the legal form, when judging the related party, it also must consider the essential relationship.


· The definition of related party in Taiwan is close to IAS 24. 
· 以上定義與IAS 24並未有重大異常差異，主要差異是在我國會計準則未要求揭露管理階層報酬（但我國公開發行公司在編製年報時，需於年報中揭露管理階層報酬），IAS 24要求在關係人交易中揭露主要管理階層之報酬，包括短期福利、長期福利皆須分別揭露，另不論是否為公開發行公司，皆須予以揭露。IAS 24 requires to disclose key management pernernonel’s compensation under ”related party transaction”. However, according to ROC GAAP,  Key management pernernonel’s compensation is not required to be discosed under ”related party transaction”, but disclosed in the annual report under ROC SFB requirement. 
· Suggestion: For the essentials of the related party, even though there isn’t any definite regulation, it is suggested that any shareholder who has essential influence on the decision-making but doesn’t occupy important position in this company should be considered.在考量實質關係人時，法規雖未明定，惟建議應考量對公司決策有實質影響力，卻又未任公司重要職務之控制股東。
2. Do disclosure requirements include the nature of the relationship where control exists and the nature and amount of transactions with related parties, grouped as appropriate? 所要求揭露的範圍是否包括：當具有控制力時，其關係的性質，以及關係人交易之性質及金額？
· If there have been material transactions between related parties, it’s required to disclose (1) the names of the related parties (2) the nature of the relationship (3) the price, amount and terms and conditions of the transactions. (4) Other information of transactions necessary for an understanding of the potential effect of the related party transactions on the financial statements.我國會計準則第六號公報要求，每一會計期間，企業與關係人間如有重大交易發生應於財務報表附註中揭露下列資料：1.關係人名稱 2.與關係人之關係 3.與各關係人間之重大交易事項之金額、數量、及付款條件 4.其他有助於瞭解關係人交易對財務報表影響之有關資訊。
3. What types of transactions/activities (e.g. sales, acquisitions, etc) are considered related transactions? Is there a threshold (e.g. minimum amount, minimum percentage of equity, etc) for the minimum size of RPTs that have to be disclosed? 何種交易或活動會視為關係人交易？是否有一個門檻（例如最小金額、佔股東權益一定比率）作為揭露關係人交易之最低標準？
· Any one of the above related party transactions which exceed 10% of the total amount of a specific transaction of an enterprise should be disclosed separately; the remaining transactions may be presented in aggregate.以上交易若達該類交易之10%應單獨列示，其餘可彙總列示。


· A related party transaction is a transfer of resources, services, or obligations between related parties, regardless of whether a price is charged. The RPTs that are material to income and financial condition are required to be disclosed in financial report. Proper judgment shoulsd be made. 依照我國會計準則第六號公報，關係人交易係指關係人間資源或義務之移轉，不論是否有無記收價金均屬之。至就應予以揭露之最低門檻，依照我國會計準則，對當其損益及財務狀況有重大影響之交易事項，均應於財務報表之附註中揭露，且應有適當判斷。
4. When is the information on related parties (e.g. annual reports) and related party transactions publicly disclosed?                                                                何時為關係人及關係人交易之資訊應予以公開揭露之時點？
簡答：

· For the acquisition or disposition of asset by public company, on condition that it acquires the estate from the related party, or invests at mainland of China with the related party together, or operates the merger, spin-off, acquisition or transfer shares with the related party, it must make a declaration statement about the relevant information at MOPS within two days since the affair happens, according to the character and regulated format. 公開發行公司取得或處分資產，有向關係人取得不動產、與關係人從事大陸地區投資、進行合併、分割、收購或股份受讓等情形者，應按性質依規定格式，於事實發生之日起二日內將相關資訊於MOPS辦理公告申報。
· If the information of the related party transaction is material, the listed company must input the content and/or illustration at MOPS，on the date the fact happens or the date before the beginning of the trading hours of the next business day, once the media reported it. Even more, it may have to hold a press conference. 上市櫃公司進行關係人交易若符合重大訊息，應於事實發生日或傳播媒體報導之日起次一營業日交易時間開始前，將該訊息內容或說明輸入MOPS，更甚者更應進行說明記者會。
· 相關詳細法規:
	即時、完整之「關係人交易之揭露」：
在臺灣，關係人交易之揭露既係法令要求之義務，亦為會計準則之一部分。關係人交易若符合下列揭露之項目，即應依規辦理揭露事宜。

	（一）公開發行公司應遵循以下規定於MOPS公告申報及揭露：

	公開發行公司取得與處分資產處理準則第30條
公開發行公司取得或處分資產，有向關係人取得不動產、與關係人從事大陸地區投資、進行合併、分割、收購或股份受讓，或向關係人取得或處分資產金額達公司實收資本額20%以上或新臺幣3億元以上等情形者，應按性質依規定格式，於事實發生之日起二日內將相關資訊於MOPS辦理公告申報。
	Regulations Governing the Acquisition or Disposition of Assets by Public Companies, Article 30
For the acquisition or disposition of asset by public company, on condition that it acquires the estate from the related party, or invests at mainland of China with the related party together, or operates the merger, spin-off, acquisition or transfer shares with the related party, or acquires assets from the related party with the transaction amount achieving more than 20 percent or more of paid-in capital or NT$300 million, it must make a declaration statement about the relevant information at MOPS within two days, since the affair happens referring to the character and regulated format.


	公開發行公司資金貸與及背書保證處理準則第21條
公開發行公司資金貸與他人（包括關係人）及為他人（包括關係人）背書或提供保證，應於每月十日前於MOPS公告申報本公司及子公司上月份背書保證餘額。
	Regulations Governing Loaning of Funds and Making of Endorsements/Guarantees by Public Companies, Article 21
For the public company’s loaning of funds and making of endorsements/guarantees with or for the others (including the related party), it must declare subsidiary’s and its endorsements/guarantees amount in the last month at MOPS before the 10th of each month.

	公開發行公司資金貸與及背書保證處理準則第22、24、25條
公開發行公司資金貸與（對象為關係人）餘額達下列標準之一者，應於事實發生之日起二日內於MOPS公告申報：
1. 資金貸與他人之餘額達公司最近期財務報表淨值20%以上者，或依本款規定辦理公告申報後，其餘額每增加逾公司最近期財務報表淨值2%者。
2. 對單一企業資金貸與餘額達公司最近期財務報表淨值10%以上者，或依本款規定辦理公告申報後，其餘額每增加逾公司最近期財務報表淨值2%者。
3. 因業務關係對企業資金貸與，其貸與餘額超過最近一年度與其業務往來交易總額者，或依本款規定辦理公告申報後，其餘額每增加逾公司最近期財務報表淨值2%者。
公開發行公司應於每月十日前公告申報本公司及子公司上月份背書保證餘額；背書保證（對象為關係人）餘額達下列標準之一者，應於事實發生之日起二日內於MOPS公告申報：
1. 背書保證餘額達公司最近期財務報表淨值百分之五十以上者，或依本款規定辦理公告申報後，其餘額每增加逾公司最近期財務報表淨值百分之五者。

2. 對單一企業背書保證餘額達公司最近期財務報表淨值百分之二十以上者，或依本款規定辦理公告申報後，其餘額每增加逾公司最近期財務報表淨值百分之五者。

3. 對單一企業背書保證餘額達新臺幣一千萬元以上且對其背書保證、長期投資及資金貸與餘額合計數達公司最近期財務報表淨值百分之三十以上者，或依本款規定辦理公告申報後，其餘額每增加逾公司最近期財務報表淨值百分之五者。

4. 因業務關係對企業背書保證，其餘額超過最近一年度與其業務往來交易總額者，或依本款規定辦理公告申報後，其餘額每增加逾公司最近期財務報表淨值百分之五者。
	Regulations Governing Loaning of Funds and Making of Endorsements/Guarantees by Public Companies, Article 22、24、25
If the balance of loaning of funds (the object is the related party) of the public company achieves one of the standards below, it must declare it at MOPS within two days since the data when the fact happens:  

1. The loading of funds and the other balance achieve more than 20% of the net value of the latest financial report, or the balance rises 2% of the net value of the latest financial report after declaring in terms of this regulation.
2. The loading of funds for single company and the balance achieve more than 10% of the net value of the latest financial report, or the balance rises 2% of the net value of the latest financial report after declaring in terms of this regulation.
3. Lending the fund for business, and the balance of lending exceeds the transaction amount of the business in the latest year, or the balance rises 2% of the net value of the latest financial report after declaring in terms of this regulation.
A public company shall announce and report the previous month's balance of endorsements/guarantees (the object is the related party)  by the 10th day of each month. If the balance of endorsements/guarantees of the public company achieves one of the standards below, it must declare it at MOPS within two days since the data when the fact happens:  
1. The aggregate balance of endorsements/guarantees reaches 50 percent or more of the company's net worth as stated in its latest financial statement, or, after announcement or reporting is made under this paragraph, each instance where the aggregate balance increases by more than 5 percent of the company's net worth as stated in its latest financial statement.
2.  The balance of endorsements/guarantees for a single enterprise reaches 20 percent or more of the company's net worth as stated in its latest financial statement, or, after announcement or reporting is made under this paragraph, each instance where the balance for an enterprise increases by more than 5 percent of the company's net worth as stated in its latest financial statement.
3. The balance of endorsements/guarantees for a single enterprise reaches NT$10 millions or more and the aggregate amount of all endorsements/guarantees for, long-term investment in, and balance of loans to, such enterprise reaches 30 percent or more of company's net worth as stated in its latest financial statement, or, after announcement or reporting is made under this paragraph, each instance where the loan balance for a single enterprise increases by more than 5 percent of the company's net worth as stated in its latest financial statement.
4. The balance of endorsements/guarantees for an enterprise out of business needs exceeds the total trading amount between the two in the most recent year, or, after announcement or reporting is made under this paragraph, the aggregate balance increases by more than 5 percent of the company's net worth as stated in its latest financial statement.

	（二）上市櫃公司除遵循上開規定外，亦應遵循以下規定於MOPS公告申報及揭露，或進行說明記者會：Besides the regulation hereinbefore, the listed company must make the declaration and disclosure at MOPS, or hold a press conference:

	「資訊申報作業辦法」第3條第1項第6、7款
股票上市櫃公司每月十五日前應於MOPS申報上月份「上市公司及其重要子公司取得或處分資產資訊」。

資金貸與他人（包括關係人）及為他人（包括關係人）背書或提供保證，應於每月十日前於MOPS公告申報本公司及子公司上月份背書保證餘額。
	Regulations Governing Information Reporting by Listed Companies, Article 3, Paragraph 1, Item 6, 7
The listed company must declare the “Handling Acquisition and Disposal of Asset Information by Public Companies and Material Subsidiary” at MOPS before 15th of each month. 

If the company lends funds to the others (including the related party) and making endorsements/guarantees for the others (including the related party), it must declare the subsidiary’s and its balance of endorsement/guarantee at MOPS in the last month.

	「重大訊息之查證暨公開處理程序」第2條第1項數款/上市櫃公司進行關係人交易若符合下列各款所定之情形，係屬重大訊息，應於事實發生日或傳播媒體報導之日起次一營業日交易時間開始前，將該訊息內容或說明輸入MOPS，甚者更應依「重大訊息說明記者會作業程序」進行說明記者會：
1. 第4款：為公司法第185條第1項所定各款情事之一者；
2. 第10款：重要備忘錄或策略聯盟或其他公司業務合作計畫或重要契約之簽訂、變更、終止或解除者、改變業務計劃之重要內容、完成新產品開發、試驗之產品已開發成功且正式進入量產階段，對公司財務或業務有重大影響者；
3. 第11款：董事會決議減資、合併、分割、收購、股份交換、股份轉換或股份受讓；
4. 第15款：董事會或股東會決議直接或間接進行投資計畫達公司實收資本額20%或新台幣拾億元以上者；
5. 第20款：上市（櫃）公司及其股票未於國內公開發行之子公司取得或處分資產符合主管機關訂定之「公開發行公司取得或處分資產處理準則」第3條資產之適用範圍且有第30條及第31條各款所規定之應辦理公告申報情形者；
6. 第23款：上市（櫃）公司及其股票未於國內公開發行之子公司辦理資金貸予他人金額達主管機關訂定之「公開發行公司資金貸與及背書保證處理準則」第22條第1項各款規定應於MOPS申報之標準者。

	Procedures for Verification and Disclosure of Material Information of Listed Companies, Article 2, Clause 1(certain terms)
If the related party transaction the listed company performs matches the terms hereinafter, it belongs to the material information. And this company must input the content or illustration of the material information at MOPS on the date the fact happens or the date before the beginning of the trading hours of the next business day since the media reports it. Even more, it must hold the press conference in accordance with the “Procedures for Press Conferences Concerning Material Information of Listed Companies”:

7. Item 4: The situation which matches the Clause 1, Article 185 of the Company Law; 

8. Item 10: Material memorandum, or tactic alliance, or the cooperative plan with other company, or the signing, change, termination of a material contract, or canceling, changing the important content of the business plan, completing the development of new product, the testing product which has been developed successfully as well as enters the phase of mass production, which will have significant influence on the company finance or business; 

9. Item 11: The board resolution about capital reduction, merger, segmentation, purchase, share exchange, stock conversion, or share assignment; 

10. Item 15: For the board solution or shareholder solution about the investment plan, the direct or indirect investment amount achieves 20% of the total paid-up capital or NTD 100 millions; 

11. Item 20: The listed company and its subsidiary whose stock is not issued in Taiwan transact the lending of fund, the acquisition or disposition of the assets apply to the regulation in Article 3, of the “Regulations Governing the Acquisition or Disposition of Assets by Public Companies” as well as the conditions ruled in Article 30 and Article 31; 
12. Item 23: The listed company and its subsidiary whose stock is not issued in Taiwan transact the lending of fund, the amount achieves the standard regulated by the Clause 1, Article 22 of the “Regulations Governing Loaning of Funds and Making of Endorsements/Guarantees by Public Companies”, and it must declare it at MOPS.

	「重大訊息說明記者會作業程序」第2、3條
上市櫃公司有前述重大訊息第4、10、11款之情事，以及公司與關係人間交易事項（包括：取得或處分有價證券投資、不動產及其他固定資產、金融機構之債權，每筆交易或一年內與同一相對人交易累積金額達公司實收資本額20%或新台幣三億元以上者；營建業取得或處分供營業使用之不動產，其每筆交易或一年內與同一相對人交易金額達公司實收資本額20%或達新台幣五億元以上者），應主動辦理重大訊息說明記者會提供說明。
	Procedures for Press Conferences Concerning Material Information of Listed Companies, Article 2, 3
The listed company has the affair about the material information described in the Term 4, 10, or 11 hereinbefore; the terms of the related party transaction (including; the acquisition or disposition of the investment of negotiable securities, estate and the other fixed assets, financial institute credit, each transaction or the accumulative amount of the transaction to the one counterparty in one year achieves 20% of the total paid-up capital or NTD 300 millions; the acquisition or disposition of the estate provided for business in construction industry, each transaction or the accumulative amount of the transaction to the one counterparty in one year achieves 20% of the total paid-up capital or NTD 500 millions), it must hold the press conference for the material information forwardly to provide the illustration.

	（三）公開發行公司（包括上市櫃公司）應於財務報告揭露關係人交易之資訊：
The information about the related party transaction the public company (including the listed company) must disclose in the financial report:

	證券發行人財務報告編製準則第13條第1項第13款
財務報表為其詳盡表達財務狀況、經營結果及現金流量之資訊，應以附註或附表之方式揭露企業「與關係人之重大交易事項」等多項重要資訊，其揭露內容包括進銷貨、財產交易金額及所產生之損益、應收應付款餘額、資金融通情形、背書保證餘額等資訊。
同準則第16條
發行人應依財務會計準則公報第六號規定，充分揭露關係人交易資訊，包括形式及實質關係人。
	Regulations Governing the Preparation of Financial Reports by Securities Issuers, Article 13, Paragraph 1, Item 13, and Article 16
The financial report must disclose the detailed information about financial results, management results, and the cash flow, as well as disclose the material information including the “material related party transaction” and so on. The content of the disclosure includes the stock, goods sold, the profit and loss produced by transaction of the property, the balance of receivables and account payable, the financing, and the endorsements/guarantees and so on.

The issuer must fully disclose the information about the related party transactions with related parties, either in form or in substance, in accordance with the Statement of Financial Accounting Standard No. 


5. How is disclosure triggered? Given the inherent opaqueness of many transactions, is there any obligation on the beneficiary to inform the board about the transaction and the board would then disclose to the market? Is there a mechanism through which intra-group transactions, that are performed at the expense of a company or its minority shareholders, declared?                                                                      資訊公開揭露應如何啟動？有無受益者應負之通知義務，可由其通知董事會公布揭露?是否有一機制，如有損及公司或少數股東之關係企業交易即予公布？
· Disclosures are triggered by Regulations instituted by SFB and Taiwan Exchanges.

· “Regulations Governing Information Reporting by Listed Companies”
· “Procedures for Verification and Disclosure of Material Information of Listed Companies”
· “Regulations Governing the Acquisition or Disposition of Assets by Public Companies” 
· “Regulations Governing Loaning of Funds and Making of Endorsements/Guarantees by Public Companies”
· The Stockholers, Outside Auditors, Internal Auditors,etc. all have the obligation to inform the board to make appropriate disclosures..

· It may also be initiated by the following entities:

a. board of directors(Company Law, Article 218-1)

b. Supervisors (Company Law, Article 218-2) 

c. Stockholders(Company Law, Article 194)

d.   The Securities and Futures Investors Protection Center
e. Stakeholers

f. Mass media


	· The Exchanges will also ask the listed company to disclose immediately, if any wrongdoings are found by periodic examination of the minutes of the board of directors, internal audit papers, information from the whistleblower, etc.

公司法第218-1條:
董事發現公司有受重大損害之虞時，應立即向監察人報告。


	Company Law, Article 218-1:
When a director discovers the possibility that the company will suffer substantial damage, he shall report to the supervisor immediately.

	公司法第218-2條：
監察人得列席董事會陳述意見。

董事會或董事執行業務有違反法令、章程或股東會決議之行為者，監察人

應即通知董事會或董事停止其行為。


	Copany Law, Article 218-1:Supervisors of a company may attend the meeting of the board of directors to their opinions. 
In case the board of directors or any director commits any act, in carrying out the business operations of the company, in a manner in violation of the laws, regulations, the Articles of Incorporation or the resolutions of the shareholders' meeting, the supervisors shall forthwith advise, by a notice, to the board of directors or the director, as the case may be, to cease such act.

	公司法第194條：
董事會決議，為違反法令或章程之行為時，繼續一年以上持有股份之股東，得請求董事會停止其行為。


	Company Law, Article 194:
In case the board of directors decide, by resolution, to commit any act in violation of any law, ordinance or the company's Articles of Incorporation, any shareholder who has continuously held the shares of the company for a period of one year or longer may request the board of directors to discontinue such act.


6. Are there examples of auditors actually expressing a“qualified opinion”in their audit reports for non-compliance with related party disclosure requirements? Are the disclosure requirements of related parties and RPTs generally believed to be complied with by reporting entities? What sanctions - criminal, civil, administrative or others - exist for directors, key management or the company where non-compliance with the RPT disclosure requirements is found? What about sanctions for external auditors? Have these sanctions been actually applied?                                                       是否有會計師在其查核簽證報告中因關係人交易的揭露情形未遵循一般公認會計準則，而出具保留意見？如果公司之關係人交易揭露被發現有未遵循一般公認會計準則之情形，其董事、主要管理階層或公司是否會被處以懲罰（行政上或是刑事、民事等）

· For the audit about related party transaction when the accountant audits the financial reports, besides checking the information about the related party the audited company provides, it must check the board meeting record of the audited company and the contracts signed with the others and so on to check whether the audited company provides the material related party transactions or not.  At the same time, it must perform the necessary audit procedure in accordance with the Statement on Auditing Standards No. 6. 會計師查核簽證財務報表，關係人交易之查核，除應複核受查企業所提供之關係人交易資訊外，應查閱受查企業股東會及董事會會議紀錄、與他人簽訂之契約等有關資料，以查明受查者是否有未提供之其他重大關係人交易，並依審計準則公報第六號規定，採行必要之查核程序。
· With the guidance of the Fianacial Accounting Standards and audit procedures mentioned above, a“qualified opinion”for non-compliance with related party disclosure requirements are rarely found.  However, ther are some exceptions, and the Securities and Futures Burean and Exchanges will step in to require the CPA to modify the opinion to be qualified instead. 目前我國針對關係人交易之揭露及關係人交易之查核已訂有會計及審計準則公報，因此公司均已在其查核報告揭露關係人交易，並經由會計師針對其完整性進行查核程序，因此極少有會計師在其查核簽證報告中因關係人交易的揭露情形未遵循一般公認會計準則，而出具保留意見。惟有目前仍有發生公司因未揭露完整關係人交易，會計師且未予指正，亦未出具適當查核意見之事件發生。證期局、交易所及櫃買中心若發現，則會要求會計師重出意見。

· 違反「關係人交易之揭露」之法律效果：
	公開發行公司將遭處罰鍰、罰金，以及民事訴訟上之損害賠償責任；而上市櫃公司除前述法律效果外，更將面臨交易所或櫃買中心處以違約金、對其上市櫃有價證券變更交易方法或停止買賣。
The legal effects of the infringement of “disclosure of related party transaction”: 
the public company will be punished by penalty, fine, and the infringement indemnities for the civil lawsuit. Moreover, besides the legal effects mentioned before, the listed company may be punished by the TSEC or Gretai for breach penalty, and its securities may be subject to change of transaction method or cease trading. 

	證券交易法所定之民事賠償責任
	The civil liability for indemnity ruled by the Securities and Exchange Act

	第20條第2項
發行人依本法規定申報或公告之財務報告及財務業務文件，其內容不得有虛偽或隱匿之情事。

	Article 20, Clause 2
The financial reports or any other relevant financial or business documents filed or publicly disclosed by an issuer in accordance with the Securities and Exchange Act shall contain no misrepresentations or nondisclosures. 

	第20條之1第1、2項
其主要內容有虛偽或隱匿之情事，發行人及其負責人、發行人之職員曾在財務報告或財務業務文件上簽名或蓋章者，對於發行人所發行有價證券之善意取得人、出賣人或持有人因而所受之損害，應負賠償責任。前述賠償義務人，除發行人、發行人之董事長、總經理外，如能證明已盡相當注意，且有正當理由可合理確信其內容無虛偽或隱匿之情事者，免負賠償責任。
	Article 20, Clause 1,2
In case of misrepresentations or nondisclosures of reporting, the issuer, the principal, and the employees of the issuer who signs or seals the financial report or the file about financial operation must take the liability of indemnities for the good-will acquirer, seller and the holder of the negotiable security issued by the issuer. If the issuer, the chairman of the board and the general manager of the issuer, can prove that due diligence has been performed and reasonable assurances are obtained that the filings have no misrepresentations or nondisclosures, and then they can be exempted from the obligation of indemnities. 

	證券交易法所定之刑事責任
	The criminal responsibility regulated by the Securities and Exchange Act

	第171條

違反證券交易法第20條第2項規定，處三年以上十年以下有期徒刑，得併科新臺幣一千萬元以上二億元以下罰金。
	Article 171 
A person who has committed Clause 2, Article 20 of the Securities and Exchange Act offense shall be punished with imprisonment for not less than three years and not more than ten years, and in addition thereto, a fine of not less than NT$10 million, and not more than NT$200 million may be imposed. 

	證券交易法所定之行政責任
	The administrative liability ruled by the Securities and Exchange Act

	第178條

按「公開發行公司取得與處分資產處理準則」、「公開發行公司資金貸與及背書保證處理準則」係依證券交易法第36條之1規定訂定，公開發行公司（包括上市公司）若違反前開準則，主管機關將處新臺幣24萬元以上240萬元以下罰鍰並應令其限期辦理，屆期仍不辦理者，得繼續限期令其辦理，並按次各處新臺幣48萬元以上480萬元以下罰鍰，至辦理為止。
	Article 178
 In accordance with the “Regulations Governing the Acquisition or Disposition of Assets by Public Companies” and the “Regulations Governing Loaning of Funds and Making of Endorsements/Guarantees by Public Companies”, as well as the regulation of the Clause 1, Article 36 of Security Exchange Act, if the public company (including the listed company) infringes the regulations above, the competent authority should punish the penalty for at least NTD 240 thousands but not more than NTD 2,400 thousands as well as order the company to transact in terminated period. For the company which doesn’t transact it within the terminated period, the competent authority should continue to force it to transact, as well as punish the penalty for at least NTD 480 thousands but not more than NTD 4,800 thousands for each time until the company transacts it. 


· Sanctions for external auditors include warning ,suspension, and revocation of licenses.

	
It happened several times in recent years.
證交法第37條：會計師辦理第三十六條財務報告之查核簽證，應經主管機關之核准；其準

則，由主管機關定之。

會計師辦理前項查核簽證，除會計師法及其他法律另有規定者外，應依主管機關所定之查核簽證規則辦理。

會計師辦理第一項簽證，發生錯誤或疏漏者，主管機關得視情節之輕重，為左列處分：

一、警告。

二、停止其二年以內辦理本法所定之簽證。

三、撤銷簽證之核准。

第三十六條第一項之財務報告，應備置於公司及其分支機構，以供股東及

公司債權人之查閱或抄錄。

	Securities & Futures Act Article 37：

Permission from the Competent Authority is required for a certified public accountant to audit and certify the financial reports referred to in Article 36; the criteria governing the said approval procedures shall be prescribed by the Competent Authority.
Except as otherwise provided by the Certified Public Accountant Act or other Acts, a certified public accountant conducting audit and certification under the preceding paragraph shall do so in compliance with the audit and certification rules promulgated by the Competent Authority.
Depending upon the seriousness of mistake or omission committed by a certified public accountant in the certification of the financial reports referred to in paragraph 1, the Competent Authority may impose any of the following sanctions:
1.warning.
2.suspension from practicing any certification under this Act for a period of two years.
3.revocation of his/her certification permission.
The financial reports referred to in paragraph 1 of Article 36 shall be placed at the company's office and branch units for the inspection or copying by the shareholders and creditors.



討論項目2：Approval by boards and shareholders in Asia（桌次4-6）

1.What types of RPTs are required to be approved by boards and/or shareholders? What is the

difference between the RPTs that need board and shareholder approval?何種形式之關係人交易需要由董事會或（及）股東會通過？需要由董事會或股東會通過之差異為何？

· 公司業務之執行，除公司法(第185條)或章程規定應由股東會決議之事項外，均應由董事會決議行之。Business operations of a company shall be executed pursuant to the resolutions to be adopted by the board of directors, except for the matters the execution of which shall be effected pursuant the resolutions of the shareholders' meeting as required by this Act (company Law,  Article 185)or the Articles of Incorporation of the company.
	公司法202條: 公司業務之執行，除本法或章程規定應由股東會決議之事項外，均應由董事會決議行之。

	Company Law, Article 202: 
Business operations of a company shall be executed pursuant to the resolutions to be adopted by the board of directors, except for the matters the execution of which shall be effected pursuant the resolutions of the shareholders' meeting as required by this Act or the Articles of Incorporation of the company.
A proposal for doing any of the acts specified in 

	公司法第185條:
公司為左列行為，應有代表已發行股份總數三分之二以上股東出席之股東會，以出席股東表決權過半數之同意行之：
一、締結、變更或終止關於出租全部營業，委託經營或與或他人經常共同經營之契約。



二、讓與全部或主要部分之營業或財產。
三、受讓他人全部營業或財產，對公司營運有重大影響者。

	Company Law, Article 185: 
A company shall not do any of the following acts without a resolution adopted by a majority of the shareholders present who represent two-thirds or more of the total number of its outstanding shares:
1.Enter into, amend, or terminate any contract for lease of the company's business in whole, or for entrusted business, or for regular joint operation with others;
2.Transfer the whole or any essential part of its business or assets; or
3.Accept the transfer of another's whole business or assets, which has great bearing on the business operation of the company.


2. What procedures does the board use to monitor RPTs? Is there a difference in the scope (e.g.

definition and threshold) between public disclosure requirements and approval by the board?為監督關係人交易，董事會需進行哪些程序？
· When the company transacts with the related party, all the affairs must follow the board resolution, except the affairs which are regulated by the Company Law or the Articles of Incorporation of the company, which must follow the shareholder resolution. The company must consider the cost and time to hold the meeting for the board of shareholders, as well as the complexity and specialty of the related party transactions to list the affairs about the related party transactions which must follow the shareholder resolution. In addition, each company’s “Handling Procedure for Acquisition and Disposal of Assets” should definitely rule the authorized level for acquisition and disposal of assets. Whether it follows the board resolution or shareholder resolution or not, when the related party is also the shareholder or director, it must recuse the interest

有關公司與關係人進行交易，除涉及公司法或公司章程列舉應由股東會決議之事項外，均應由董事會決議行之，公司亦得考量召開股東會之所需之成本及時間，並考量關係人交易之複雜性與專業性，於章程列舉應由股東會決議之關係人交易事項，再者，各公司「取得或處分資產處理程序」應明訂取得或處分資產交易之授權層級。無論經股東會或董事會決議，當關係人亦為股東或董事時，應依規利益迴避。
	(1) The regulation of the Company Law about the decision of the board of shareholders 
公司法有關股東會或董事會決議相關規定

	第202條

公司業務之執行，除本法或章程規定應由股東會決議之事項外，均應由董事會決議行之。
	Article 202
When operating the business, all the affairs must follow the board resolution, except the affairs which must follow the shareholder resolution in accordance with the Company Law or the company regulation. 

	第185條第1項
公司若與關係人進行下列行為，應有代表已發行股份總數2/3以上股東出席之股東會，以出席股東表決權過半數之同意行之：
1.締結、變更或終止關於出租全部營業，委託經營或與或他人經常共同經營之契約。
2.讓與全部或主要部分之營業或財產。
3.受讓他人全部營業或財產，對公司營運有重大影響者。
第185條第5項
第一項之議案，應由有2/3以上董事出席之董事會，以出席董事過半數之決議提出之。
	Article 185, Paragraph 1
A company shall not do any of the following acts without a resolution adopted by a majority of the shareholders present who represent two-thirds or more of the total number of its outstanding shares:
1.Enter into, amend, or terminate any contract for lease of the company's business in whole, or for entrusted business, or for regular joint operation with others;
2.Transfer the whole or any essential part of its business or assets; or
3.Accept the transfer of another's whole business or assets, which has great bearing on the business operation of the company.
Article 185, Paragraph 5
A proposal for doing any of the acts specified in Paragraph 1 shall be submitted by the Board of Directors by a resolution adopted by a majority vote at a meeting of the Board of Directors attended by over two-thirds of the directors.

	(2) Regulations Governing the Acquisition or Disposition of Assets by the Public Companies about the shareholder resolution and the board resolution. 
公開發行公司取得與處分資產處理準則有關股東會或董事會決議之相關規定

	第6條
公開發行公司應依規定訂定取得或處分資產處理程序，經董事會通過後，送各監察人並提報股東會同意，修正時亦同。如有董事表示異議且有紀錄或書面聲明者，公司並應將董事異議資料送各監察人。

已依法規定設置獨立董事者，依前項規定將取得或處分資產處理程序提報董事會討論時，應充分考量各獨立董事之意見，獨立董事如有反對意見或保留意見，應於董事會議事錄載明。

已依法規定設置審計委員會者，訂定或修正取得或處分資產處理程序，應經審計委員會全體成員二分之一以上同意，並提董事會決議。

前項如未經審計委員會全體成員二分之一以上同意者，得由全體董事三分之二以上同意行之，並應於董事會議事錄載明審計委員會之決議。
	Article 6

A public company shall formulate Procedures for the Acquisition or Disposal of Assets in accordance with the provisions of these Regulations and submit the procedures to each supervisor and submit them for approval by a shareholders' meeting; where any director expresses dissent and it is contained in the minutes or a written statement, the company shall submit the dissenting opinion to each supervisor.

Where the position of independent director has been established in accordance with the provisions of the Act, when the Procedures for the Acquisition and Disposal of Assets are submitted for discussion by the board of directors pursuant to the preceding paragraph, the board of directors shall take into full consideration each independent director's opinions. If an independent director objects to or expresses reservations about any matter, it shall be recorded in the minutes of the board of directors meeting.

Where an audit committee has been established in accordance with the provisions of the Act, when the Procedures for the Acquisition and Disposal of Assets are adopted or amended they shall be approved by more than half of all audit committee members and submitted to the board of directors for a resolution.

If approval of more than half of all audit committee members as required in the preceding paragraph is not obtained, the Procedures may implemented if approved by more than two-thirds of all directors, provided that the resolution of the audit committee is recorded in the minutes of the board of directors meeting.

	第7條

公開發行公司訂定取得或處分資產處理程序，應記載取得或處分資產交易之授權額度、授權層級等項。
	Article 7
When the public company rules the procedure of acquisition or disposition of assets, it must record the available amount, the authorized level and so on about the transaction of the acquisition or disposition of assets.

	第8條第2、3項

依所訂之「取得或處分資產處理程序」或其他法律規定該取得或處分資產交易應經董事會通過者，如已依規設置獨立董事，提報董事會討論時，應充分考量各獨立董事之意見，獨立董事如有反對意見或保留意見，應於董事會議事錄載明。已依規設置審計委員會者，重大之資產或衍生性商品交易，應經審計委員會全體成員1/2以上同意，並提董事會決議，如未經審計委員會全體成員1/2以上同意者，得由全體董事2/3以上同意行之，並應於董事會議事錄載明審計委員會之決議。
	Article 8, Paragraph 2, 3
Wh ere the position of independent director has been established in accordance with the provisions of the Act, when an a transaction involving acquisition or disposal of assets is submitted for discussion by the board of directors pursuant to the preceding paragraph, the board of directors shall take into full consideration each independent director's opinions. If an independent director objects to or expresses reservations about any matter, it shall be recorded in the minutes of the board of directors meeting.
Where an audit committee has been established in accordance with the provisions of the Act, any transaction involving major assets or derivatives shall be approved by more than half of all audit committee members and submitted to the board of directors for a resolution.  If approval of more than half of all audit committee members as required in the preceding paragraph is not obtained, the Procedures may implemented if approved by more than two-thirds of all directors, provided that the resolution of the audit committee is recorded in the minutes of the board of directors meeting.

	第14條

公開發行公司向關係人取得不動產，應將取得不動產之目的、必要性及預計效益、選定關係人為交易對象之原因、評估預定交易條件合理性之相關資料等，提交董事會通過及監察人承認後，始得為之。已依法設置獨立董事者，於提報董事會討論時，應充分考量各獨立董事之意見，並將其反對或保留意見於董事會議事錄載明。已依法設置審計委員會者，則應先經審計委員會全體成員1/2以上同意，並提董事會決議，取代監察人之承認。
	Article 14
A public company that intends to acquire real property from a related party must be approved by the board of directors and recognized by the supervisors, regarding the purpose, necessity, anticipated benefit, the reason for choosing the related party as a trading counterparty, information regarding appraisal of the reasonableness of the preliminary transaction terms, etc.
Where the position of independent director has been established in accordance with the provisions of the Act, when an acquisition of real property from a related party is submitted for discussion by the board of directors , the board of directors shall take into full consideration each independent director's opinions. If an independent director objects to or expresses reservations about any matter, it shall be recorded in the minutes of the board of directors meeting. 
Where an audit committee has been established in accordance with the provisions of the Act, the transaction shall be approved by more than half of all audit committee members and submitted to the board of directors for a resolution.


3. Are directors who have an interest in a RPT required to disclose that interest to the board and are they prohibited from voting on the RPT? When a shareholder vote is required, do “interested”shareholders vote or abstain?當董事與公司間有關係人交易發生時，是否需要向董事會揭露此利害關係，並在該關係人交易予以利益迴避？股東在投票者是否亦要求利益迴避？
· When the company transacts with the related parties, it must follow the the board resolutions or shareholder resolutions, :When the company transacts with the related party, all the affairs must follow the board resolution, except the affairs which are regulated by the Company Law or the Articles of Incorporation of the company, which must follow the shareholder resolution. The company must consider the cost and time to hold the meeting for the board of shareholders, as well as the complexity and specialty of the related party transactions to list the affairs about the related party transactions which must follow the shareholder resolution. In addition, each company’s “Handling Procedure for Acquisition and Disposal of Assets” should definitely rule the authorized level for acquisition and disposal of assets. Whether it follows the board resolution or shareholder resolution or not, when the related party is also the shareholder or director, it must recuse the interest. 
公司與關係人進行交易，應經股東會或董事會決議，並依規利益迴避：
有關公司與關係人進行交易，除涉及公司法或公司章程列舉應由股東會決議之事項外，均應由董事會決議行之，公司亦得考量召開股東會之所需之成本及時間，並考量關係人交易之複雜性與專業性，於章程列舉應由股東會決議之關係人交易事項。無論經股東會或董事會決議，當關係人亦為股東或董事時，應依規利益迴避。
	The regulation of the Company Law about the decision of the board of shareholders or directorate and the recusal. 公司法有關利益迴避相關規定

	第178條

股東對於會議之事項，有自身利害關係致有害於公司利益之虞時，不得加入表決，並不得代理他股東行使其表決權。
第206條第2項
第178條利益迴避之規定，於董事會之決議準用之。
第223條
董事為自己或他人與公司為買賣、借貸或其他法律行為時，由監察人為公司之代表。

	Article 178
A shareholder who has a personal interest in the matter under discussion at a meeting, which may impair the interest of the company, shall not vote nor exercise the voting right on behalf of another shareholder. 
Article 206, Paragraph 2
The provisions of Article 178 shall apply mutatis mutandis to the aforesaid resolutions. 
Article 223

In case a director of a company transacts a sales with, or borrows money from or conducts any legal act with the company on his own account or for any other person, the supervisor shall act as the representative of the company.


4. Are companies required to develop the policy and procedures for the approval of the RPTs?公司是否需發展特定政策或程序用以核准關係人交易之進行？

· According to Article 8, “Regulations Governing Establishment of Internal Control Systems by Public Companies”, public companies are required to develop the policy and procedures for the approval of the RPTs. 
A public company shall include controls for management of related party transactions in its internal control systems. 依我國公開發行公司建立內部控制制度處理準則規定，公開發行公司之內部控制制度，應對關係人交易之管理作業之進行控制。另依公司治理實務守則第十七條建議，上市上櫃公司與其關係企業間有業務往來者，應本於公平合理之原則，就相互間之財務業務相關作業訂定書面規範。

5. Are such requirements generally believed to be complied with in your country? What sanctions exist for directors or key management where non-compliance to such requirements is found? Have these sanctions been actually applied?如果公司董事或股東針對關係人交易未予以利益迴避，是否有任何懲罰？

· There is no sanction for directors or key management if non-compliance to such requirements was found. 我國對於公司董事或股東針對關係人交易未予以利益迴避，並未有相關罰則之規定。惟對董事於關係人交易中未予以利益迴避，得主張董事會決議瑕疵。
	The type of the defective resolution of the shareholder meeting or board meeting and the remedy method: 
When the company holds the shareholder meeting or board meeting for the resolution of related party transactions, the Company Law endows the shareholder the remedy method in terms of the defective resolution of the shareholder meeting or board meeting. The defective resolution of the shareholder meeting includes the resolution withdrawal and the resolution revoking. It has to lodge the lawsuit about resolution withdrawal and resolution revoking respectively. Both the resolution withdrawal and resolution revoking will revoke the content of resolution and cause to revoke the resolution. For the defective resolution of the board meeting for any dispute, it should be deal with judicial process.
股東會決議或董事會決議瑕疵之類型與救濟方法：
當公司為其與關係人進行交易之事項召集股東會或董事會進行決議，若該股東會決議或董事會決議有瑕疵，公司法亦賦予股東救濟之方法。股東會決議瑕疵類型包括決議得撤銷及決議無效，得分別向法院提起撤銷決議之訴及確認決議無效之訴，不論決議被撤銷或無效，均會發生撼動決議內容，使該等決議無法執行之效力；董事會決議瑕疵並無明文，董事會決議之效力如有爭議，宜循司法途徑處理。

	The regulation of the Company Law about the resolution withdrawal (the defect of the procedure) of the shareholder meeting
公司法就股東會決議得撤銷（程序上之瑕疵）之相關規定

	第189條股東會之召集程序或其決議方法，違反法令或章程時，股東得自決議之日起三十日內，訴請法院撤銷其決議。
例如，召集通知或公告未遵守法定期間（召集程序違反法令）、有特別利害關係之股東參與表決權或代理他股東行使表決權（決議方法違反法令）。
	In case the procedure for convening a shareholders' meeting or the method of adopting resolutions thereat is in contrary to any law, ordinance or the company's Articles of Incorporation, a shareholder may, within 30 days from the date of adoption of the said resolution, enter a petition in the court for annulment of such resolution.

For example, the convened notice or bulletin disobeys the statutory period (the convened procedure disobeys the regulation), the shareholder with special interested relationship takes vote or deputizes the other shareholder to take vote (the resolution method disobeys the regulation).

	第189條之1
法院對於前條撤銷決議之訴，認為其違反之事實非屬重大且於決議無影響者，得駁回其請求。
例如，僅持有某公司三股之股東主張未收到股東會開會通知，訴請法院撤銷股東會決議，法院有駁回裁量權。
	Article 189-1
For the lawsuit of the resolution withdrawal described before, if the court deems that the truth of infringement is not important as well as doesn’t influence the resolution, it must reject the lawsuit.

	The regulation of the Company Law about the revoking resolution (defective content) of shareholder meeting
公司法就股東會決議無效（內容上之瑕疵）之相關規定

	第191條股東會決議之內容，違反法令或章程者無效。
例如，股東會之決議違反股東平等原則、侵害股東固有權、違反強行法規或公共秩序善良風俗。
	Article 191
In case the substance of a resolution adopted at a meeting of shareholders is contrary to law or ordinance or the company's Articles of Incorporation, the resolution shall be null and void.

For example, the shareholder resolution disobeys the equal principle of shareholder, infringes the shareholder’s intrinsic right, and disobeys the forced regulation or public order and good social custom.

	For the defective resolution and the remedy of the board meeting the Company Law deems, it isn’t proclaimed in writing like the defective resolution of shareholder meeting, but all the defects of the convened procedure and resolution method, and the content of the resolution for any dispute, should be deal with judicial process.
公司法就董事會決議之瑕疵類型與救濟方法，未如股東會決議之瑕疵設有撤銷、無效制度之明文，召集程序或決議方法等程序上之瑕疵，或係決議內容上之瑕疵，該董事會決議之效力，如有爭議，宜循司法途徑處理。

	Regulations Governing Procedure for Board of Directors Meetings of Public Companies公開發行公司董事會議事辦法

	第16條

董事對於會議事項，與其自身或其代表之法人有利害關係，致有害於公司利益之虞者，得陳述意見及答詢，不得加入討論及表決，且討論及表決時應予迴避，並不得代理其他董事行使其表決權。

董事會之決議，對依前項規定不得行使表決權之董事，依公司法第二百零六條第二項準用第一百八十條第二項規定辦理
	Article 16
A board director is prohibited from participating in discussion of or voting on an agenda item in which the director or the juristic person that the director represents is an interested party, where such participation is likely to prejudice the interest of the company, and likewise is prohibited from voting on such an item as a proxy of another director. 
With respect to a resolution at a board of directors meeting, the provisions of Article 180, paragraph 2, of the Company Act, as applied mutatis mutandis under Article 206, paragraph 2, of that Act, shall apply in cases where a board director is prohibited by the preceding paragraph from exercising voting rights.


	A party bears the burden of proof with regard to the facts which he/she alleges in his/her favor, except either where the law provides otherwise or where the circumstances render it manifestly unfair.
前該撤銷決議之訴或使該決議無效之舉證責任：
股東就股東會決議提起撤銷決議之訴或決議無效之訴，原則上原告應負舉證責任，惟當原告之主張模糊且不具體時，法官應善盡闡明之職責，令當事人進一步主張具體事實，釐清爭點，以判斷事實之真偽，達到訴訟解決爭端之最終目的。

	民事訴訟法第277條
當事人主張有利於己之事實者，就其事實有舉證之責任。但法律別有規定，或依其情形顯失公平者，不在此限。
	Taiwan code of Civil Procedure, Article 277
A party bears the burden of proof with regard to the facts which he/she alleges in his/her favor, except either where the law provides otherwise or where the circumstances render it manifestly unfair.


討論項目3：Fiduciary duties of boards and shareholder’s redress in Asia
（桌次7-9）

1. Are fiduciary duties well understood in practice in your country? Is liability of directors’ misdeed collective or individual?受託人義務之觀念是被廣泛地瞭解？董事的不當行為是屬於個人或是集體的負債？
· In November, 2001, the Company Law is modified, and it brought in the concept of fiduciary duties from Anglo-American law system to regulate definitely the company principal’s duties of loyalty and care. Before modifying the Company Law, according to the commitment relationship between the company principal and the company regulated by the Civil Law, the fiduciary who is the company principal must obligate the duty of care, but it didn’t regulate the duty of loyalty in the law definitely.2001年11月修正公司法，引進英美法fiduciary duties之概念，明確規定公司負責人之忠實及注意義務。在公司法修正之前，依民法上所訂公司負責人與公司間之委任關係，受任人亦即公司負責人，應負注意義務，惟法典上並無忠實義務之明確規範存在。
	個人負債
公司法第23條第1項
公司負責人應忠實執行業務並盡善良管理人之注意義務，如有違反致公司受有損害者，負損害賠償責任。
	Company Law, Article 23,  Paragraph 1
The responsible person of a company shall have the loyalty and shall exercise the due care of a good administrator in conducting the business operation of the company; and if he/she has acted contrary to this provision, shall be liable for the damages to be sustained by the company there-from.

	董事集體負債
公司法第193項
董事會執行業務，應依照法令章程及股東會之決議。

董事會之決議，違反前項規定，致公司受損害時，參與決議之董事，對於公司負賠償之責；但經表示異議之董事，有紀錄或書面聲明可證者，免其責任。


	The Board of Directors, in conducting business, shall act in accordance with laws and ordinances, the Articles of Incorporation, and the resolutions adopted at the meetings of shareholders.
Where any resolution adopted by the Board of Directors contravenes the preceding Paragraph, thereby causing loss or damage to the company, all directors taking part in the adoption of such resolution shall be liable to compensate the company for such loss or damage; however, those directors whose disagreement appears on record or is expressed in writing shall be exempted from liability.

	公司法第8條
本法所稱公司負責人：在股份有限公司為董事。公司之經理人，股份有限公司之發起人、監察人，在執行職務範圍內，亦為公司負責人。
	Company Law, Article 8
The term "responsible persons" of a company as used in this Act denotes directors of the company in case of a company limited by shares.
The managerial officer or liquidator of a company, the promoter, supervisor, inspector, reorganizer or reorganization supervisor of a company limited by shares acting within the scope of their duties, are also responsible persons of a company.

	民法第535條
受任人處理委任事務，應依委任人之指示，並與處理自己事務為同一之注意，其受有報酬者，應以善良管理人之注意為之。
	Civil Law, Article 535
The mandatory who deals with the affair commissioned, shall be in accordance with the instructions of the principal and with the same care as he would deal with his own affairs. If he has received the remuneration, he shall do so with the care of a good administrator.


         補充資料：

	The fiduciary duties include the duty of loyalty and the duty of care according to the Anglo-American company law.
有關fiduciary duties，依英美公司法判例，其主要內容包括duty of loyalty（忠實義務），與duty of care（注意義務）。

	忠實義務之內涵
主要是利益衝突的問題，公司負責人於執行公司業務時，必須出自為公司之最佳利益之目的而為，應作公正且誠實之判斷，不得圖謀自己或第三人之利益。至於何種行為構成忠實義務之違反？由於現行法條文字屬於不確定法律概念，適用上有待法院進一步將之類型化。
	The connotation of the duty of loyalty 
It mainly concerns about the conflict of interests. In case of operating the company’s business, the company principal must do it with the purpose of optimizing the company’s interests and he/she must make fair and honest judgment, but mustn’t contrive his/her own or the third party’s interest. For the behavior which constitutes the infraction of duty of loyalty, the current regulation belongs to the infinitive concept of law, so the application should be further classified by the court.

	注意義務之內涵
公司負責人作決策時要審慎評估，不可有「應注意而不注意」之過失的情形，作決策者要盡到各種注意之能事。至於善良管理人之注意，法院有採取客觀之標準，係指社會一般的誠實、勤勉而有相當經驗之人所應具備之注意，至行為人有無盡此注意義務之知識或經驗，在所不問；但也有法院似採主觀說，以因不實財報追究董事責任之案例為例，未曾參與不法行為之董事，法院以此等被告董事係「不具會計知識」而免除其賠償責任，採行較寬鬆的責任認定態度。
	The connotation of the duty of care
When making decision, the company principal must assess it cautiously, and the negligence of “having to care but not” is not allowed. The decision-maker must care all the things must be cared. For the exercising due care of good manager, the court must adopt objective approach which indicates the care that the honest and diligent people with some experience must have no matter the behavior man has the knowledge or experience on the duty of care or not. However, some court adopts the subjective approach. Taking the case of pursuing the director liability for fraudulent financial reporting as example, the court carries on loose attitude to the obligation certification; for the director who doesn’t participate in malfeasance, if the court is disclosed that the director “doesn’t have the knowledge of accounting”, this director will exempt from the obligation of indemnities.


2. Do the fiduciary duties of boards (and key management) provide a basis for legal redress? Can shareholders file a lawsuit when abusive RPTs inflict undue loss to a company? Are there other procedures that provide shareholder redress?董事會的受託人義務是否可作為法律補償（追索）之基礎？當有不當的關係人交易導致公司承受損失，股東是否可以提出告訴？
· 相關法條

	公司法第212條

股東會決議對於董事提起訴訟時，公司應自決議之日起三十日內提起之。
	Company Law, Article 212

In case the shareholders' meeting of a company resolves to institute an action against a director, the company shall, within 30 days from the date of such resolution, institute the action.

	公司法第213條

公司與董事間訴訟，除法律另有規定外，由監察人代表公司，股東會亦得另選代表公司為訴訟之人。
	Company Law, Article 213

In case of a lawsuit between the company and a director, the supervisor shall act on behalf of the company, unless otherwise provided by law; and the meeting of shareholders may also appoint some other person to act on behalf of the company in a lawsuit.

	公司法第214條

繼續一年以上，持有已發行股份總數百分之三以上之股東，得以書面請求監察人為公司對董事提起訴訟。

監察人自有前項之請求日起，三十日內不提起訴訟時，前項之股東，得為公司提起訴訟；股東提起訴訟時，法院因被告之申請，得命起訴之股東，提供相當之擔保；如因敗訴，致公司受有損害，起訴之股東，對於公司負賠償之責。
	Company Law, Article 214

Shareholder(s) who has/have been continuously holding 3% or more of the total number of the outstanding shares of the company over one year may request in writing the supervisors of the company to institute, for the company, an action against a director of the company.
In case the supervisors fails to institute an action within 30 days after having received the request made under the preceding Paragraph, then the shareholders filing such request under the preceding Paragraph may institute the action for the company; and under such circumstance, the court may, at the petition of the defendant, order the suing shareholders to furnish an appropriate security. In case the suing shareholders become the loser in that lawsuit and thus causing any damage to the company, the suing shareholders shall be liable for indemnifying the company for such damage.


	董事及經理人從事違法或非常規關係人交易所應負之責任
The obligation of indemnities and the burden of producing evidence for infracting the fiduciary duties

	（一）違反fiduciary duties（受任人義務）之賠償責任及舉證責任

	公司法第23條第1項公司負責人應忠實執行業務並盡善良管理人之注意義務，如有違反致公司受有損害者，負損害賠償責任。
	Company Law, Article23, Paragraph
The responsible person of a company shall have the loyalty and shall exercise the due care of a good administrator in conducting the business operation of the company; and if he/she has acted contrary to this provision, shall be liable for the damages to be sustained by the company there-from.T

	一般舉證責任
此種民事債務不履行損害賠償責任，原則上應由即違反受任人義務之董事或經理人就其不可歸責事由之存在，負舉證之責。
	General burden of producing evidence
For the indemnities caused by the civil nonfulfillment of financial obligation like this, the director or manager who infracts the fiduciary duties should take the burden of producing evidence for the existence of failing to perform any of the obligations in principle.

	我國亦有法院見解採用採用美國「經營判斷法則」（Business Judgment Rule）之舉證責任轉換
「經營判斷法則」在實務運作上，將初次舉證責任分配予原告，由原告舉證證明被告董事會在「作成決定之當時」，係「資訊不足」之狀況，或係基於「惡意」而作成決定；其次，若原告無法舉證證明，則無需由被告董事自己證明當時係資訊充分或係基於善意而作成決定，被告董事得以免負損害賠償責任，即使公司確實因該決定而受有損害者亦同。
	In our country, some courts adopt the transformation of the burden of producing evidence from American Business Judgment Rule
For the performance of “business Judgment Rule”, it allocates the initial burden of producing evidence to the accuser, who must quote the evidence that the accused directorate “makes the decision” in terms of “lacking of information” or with “malice”. Secondly, if the accuser can’t quote the evidence, the accused director him/herself needn’t to prove that the information is sufficient or he/she has goodwill when making the decision. Thus, the accused director will exempt from indemnities, no matter the company does suffer infringement from this decision or not.

	（二）公司負責人之侵權責任及舉證責任
The infringement for liability and the burden of producing evidence for the company principal

	公司法第23條第2項
公司負責人對於公司業務之執行，如有違反法令致他人受有損害時，對他人應與公司負連帶賠償之責。
	Company Law, Article 23, Paragraph 2
If the responsible person of a company has, in the course of conducting the business operations, violated any provision of the applicable laws and/or regulations and thus caused damage to any other person, he/she shall be liable, jointly and severally, for the damage to such other person.

	舉證責任
此種民事侵權行為損害賠償責任，原則上侵權行為之被害人（原告）應證明行為人之故意或過失、損害之發生及因果關係。
	Burden of providing evidence
For the tort like this belongs to the obligation of infringement indemnities, the victims (accuser) for the infringement must prove the causality between the actor’s intention or clanger and the infringement.

	（三）非常規或違法之關係人交易可能遭受刑事責任
Unregulated or illegal related party transactions may investigate criminal responsibility

	證券交易法第171條第1項第2款已依本法發行有價證券公司之董事、監察人、經理人或受僱人，以直接或間接方式，使公司為不利益之交易，且不合營業常規，致公司遭受重大損害者，處三年以上十年以下有期徒刑，得併科新臺幣一千萬元以上二億元以下罰金。
	Securities and Exchange Act, Article 171, Clause 2
The director, supervisor, manager, or employee of the security company which issues the negotiable security in accordance with this law, make the company operate unfavorable adverse trade which fall short of business conventionality by direct or indirect method. If it causes the company suffer great loss, he/she must set term of imprisonment for at least 3 years but less than 10 years, as well as pay the fine for at least NTD 10 millions but less than NTD 200 millions.

	刑法第342條背信罪
為他人處理事務，意圖為自己或第三人不法之利益，或損害本人之利益，而為違背其任務之行為，致生損害於本人之財產或其他利益者，處五年以下有期徒刑、拘役或科或併科一千元以下罰金。
	Criminal Law, Article 342, crime of breach trust
In case of processing the affair for other, if he/she intends to contrive illegal benefit for him/herself or for the third party, or he/she infringes his/her own benefit to breach his/her assignment, which causes the appointer or the others loss, he/she will be set term of imprisonment for less than 5 years, taken into custody, or taken intensive accumulation of punishment less than NTD1,000.

	四、司法制度賦予公司與股東之爭端解決機制
The judicial system endues the mechanism to solve the dispute between the company and shareholder

	提起訴訟
透過前述違反fiduciary duties之賠償責任、公司負責人之侵權責任、非常規或違法之關係人交易之刑事責任等，請求損害賠償或使公司及相關人員之違法行為受到制裁。
	Institute legal proceedings
In accordance with the indemnities for breaching the fiduciary duties, the infringement for liability of the company principal, the criminal responsibility caused by unregulated or illegal related party transaction, it can claim the indemnities or the illegal behavior to be punished.

	調解
在提起民事訴訟之前，向法院聲請調解，透過調解程序一舉解決問題，比提起訴訟要後多次開庭要減省時間；且調解之費用比起訴繳交的裁判費便宜很多，調解成立後，原告還可以聲請退還所繳交調解費用的三分之二，節省金錢；且調解經當事人合意而成立，調解成立者，與訴訟上和解有同一之效力，極有效率。
	Mediation
Before lodging a civil lawsuit, it can apply the mediation from court, and the mediation, which will save time than holding a court in terms of lawsuit, can solve some questions. At the same time, the cost of mediation is much cheaper than lodging a lawsuit. After the mediation sustains, the accuser can apply for handing back two-part of the cost of mediation, so it can save money. As well as the mediation sustained by party concerned has the same legal effect as the lawsuit conciliation, and it is very efficient.

	尋求投保中心協助
2002年設立「證券投資人及期貨交易人保護中心」，負責提供投資人證券及期貨相關法令之諮詢及申訴服務、買賣有價證券或期貨交易因民事爭議之調處外，亦得為投資人提起團體訴訟或仲裁求償，是以，股東亦得向投保中心尋求協助。
	Asking for assistance from the Securities and Futures Investors Protection Center
In 2002, it founded the “Securities and Futures Investors Protection Center”. Besides taking responsibility of regulation consultation and appeal service about the security and futures for the investor, and mediation for the civil dispute caused by negotiable security business or future business, it also loges the class action lawsuit or mediate the recourse. Therefore, the shareholder also can ask for assistance from the Securities and Futures Investors Protection Center.


3. Who is responsible for the burden of proof? Is there a mechanism that enables shareholders to have access to company’s internal information (e.g. terms/conditions of the RPT, minutes of the board meeting) such as through “discovery”, or shareholder’s right to check/audit books of the company? Are there other procedures? 舉證之責為誰? 是否有任何機制可以提供股東相關途徑予以瞭解公司的內部資訊 (關係人交易條件、董事會議事錄)及查閱公司帳簿？有無其他措施?
· With MOPS (Market Observation Post System), Shareholders have access to company’s . "Material information" of internal information. "股東可透過公開資訊觀測站，取得公司重大內部訊息。
· "Material information" of the listed companies consisting 48 matters are required to be disclosed.  Some examples are: 重大訊息包括48個事項，列舉數項如下: 
	上市櫃公司或其聯屬公司有其他經董事會決議之重大決策，或對股東權益或證券價格有重大影響之情事者。
	Any other material policy resolution of the board of directors or other event having a material effect on shareholders' equity or securities prices of the listed company or an affiliated company thereof.

	董事會或股東會決議直接或間接進行投資計畫達公司實收資本額百分之二十或新台幣拾億元以上者，或前開事項有重大變動者。
	Resolution by the board of directors or a shareholders' meeting to directly or indirectly carry out an investment plan of an amount reaching not less than 20 percent of the company's paid-in capital or NT$1 billion, or any material change in any of the above matters

	現金增資或募集公司債計畫經申報生效後，及私募有價證券計畫經董事會或股東會通過後，嗣因董事會決議有所變動者。
	A change by resolution of the board of directors in a plan for capital increase by cash or offering of corporate bonds after such plan has become effective upon registration, or a change by resolution of the board of directors in a plan for private placement of securities after passage of the plan by a resolution of the board of directors or a shareholders' meeting.

	股東會或臨時股東會重要決議事項
	Important resolution of a shareholders' meeting or special shareholders' meeting.

	重要備忘錄或策略聯盟或其他公司業務合作計畫或重要契約之簽訂、變更、終止或解除者、改變業務計劃之重要內容、完成新產品開發、試驗之產品已開發成功且正式進入量產階段，對公司財務或業務有重大影響者。
	Any material effect on company finances or business resulting from any signing, amendment, termination, or rescission of an important memorandum of understanding, a plan for a strategic alliance or other business cooperation, or an important contract, change in any material respect of a business plan, completion of development of a new product, or successful development and formal entry into the full-scale production stage of an experimental product.


	公司法第210條

除證券主管機關另有規定外，董事會應將章程及歷屆股東會議事錄、財務報表備置於本公司，並將股東名簿及公司債存根簿備置於本公司或股務代理機構。前項章程及簿冊，股東及公司之債權人得檢具利害關係證明文件，指定範圍，隨時請求查閱或抄錄。

 代表公司之董事，違反第一項規定，不備置章程、簿冊，或違反前項規定無正當理由而拒絕   查閱或抄錄者，處新臺幣一萬元以上五萬元以下罰鍰。

	Company Law Article 210

Subject to the provisions otherwise provided for by the authority in charge of securities affairs, the board of directors shall keep at the head office of the company copies of the Articles of Incorporation, the minutes of every meeting of the shareholders and the financial statements, and shall keep at the head office of the company or the business office of its securities agent the shareholders roster and the counterfoil of corporate bonds issued by the company. 
Any shareholder and any creditor of a company may request at any time, by submitting evidentiary document(s) to show his/her interests involved and indicating the scope of interested matters, an access to inspect and to make copies of the Articles of Incorporation and accounting books and records. 
The director(s) authorized to represent the company who has(have) violated the provisions set out in Paragraph I hereinabove by not making the financial statements and the Articles of Incorporation available at the office of the company, or has(have) violated the provisions of the preceding Paragraph by refusing the examination or copying of relevant information without good cause shown shall be imposed with a fine not less than NT$ 10,000 but not more than NT$ 50,000.


	公司法第218條

監察人應監督公司業務之執行，並得隨時調查公司業務及財務狀況，查核簿冊文件，並得請求董事會或經理人提出報告。
監察人辦理前項事務，得代表公司委託律師、會計師審核之。
違反第一項規定，妨礙、拒絕或規避監察人檢查行為者，各處新臺幣二萬元以上十萬元以下罰鍰。
	Company Law Article 218
Supervisors shall supervise the execution of business operations of the company, and may at any time or from time to time investigate the business and financial conditions of the company, examine the accounting books and documents, and request the board of directors or managerial personnel to make reports thereon.
In performing their functional duties under the preceding Paragraph, the supervisors may appoint, on behalf of the company, a practicing lawyer and a certified public accountant to conduct the examination. 
Any person who violated Paragraph I by hindering, refusing or evading the examination to be conducted by supervisors shall be imposed with a fine of not less than NT$ 20,000 but not more than NT$ 100,000.


	公司法第218-1條

董事發現公司有受重大損害之虞時，應立即向監察人報告。
監察人得列席董事會陳述意見。
	Company Law Article 218-1

When a director discovers the possibility that the company will suffer substantial damage, he shall report to the supervisor immediately.


	公司法第218-2條

董事會或董事執行業務有違反法令、章程或股東會決議之行為者，監察人應即通知董事會或董事停止其行為。
	Company Law Article 218-2

Supervisors of a company may attend the meeting of the board of directors to their opinions. 
In case the board of directors or any director commits any act, in carrying out the business operations of the company, in a manner in violation of the laws, regulations, the Articles of Incorporation or the resolutions of the shareholders' meeting, the supervisors shall forthwith advise, by a notice, to the board of directors or the director, as the case may be, to cease such act.



4. Are there examples of cases involving abusive RPTs in your country? Have there been many cases? If not, what do you think is the reason for such very few (or no) lawsuits.貴國是否有不當的關係人交易之案例？是否常常發生？如果不常發生，是否這就是比較少有此類的訴訟發生之原因？

· 案例：
(1)The president of B company represents the Legal Person Director of C company.

(2)For B company, 47% of account receivables and 30% of sales revenues are from C company. B company adopts a loose credit policy for C company. This means C company could pay B company by a longer credit term and are allowed to overdraft limit.

(3)C company ask B company for postponing the payment basd on fund procurement requirement. Although B company, has some cash flow problem, B company consents C company’s requirement. At the same time, B company .still sales to C company under questionable receivables and the loose credit term. Finally, B company’s checks become dishonored. 

(4)C company’s checks, then, have bounced. C company’s account receivables are transferred to overdue receivable by B company.

(1)B公司董事長同時擔任C公司法人董事代表人。
(2)B公司應收款項餘額超過47%係來自於C公司，對C公司銷貨佔B公司銷貨收入超過30%，對C公司收款條件較一般其他客戶為長，且授信額度時有超限之情形。
(3)C公司以資金調度為由向B公司申請延票，B公司本身資金亦為吃緊，仍同意C公司延票，且在帳款收回已有疑慮，B公司未緊縮對C公司之授信額度，仍持續出貨，致B公司本身資金週轉不靈，發生存款不足退票。
(4)C公司隨即發生退票，B公司將對C公司之應收款項全數轉為催收款。
(違反法條：證交法第171條第1項第2款（非常規交易）、第3款（背信與侵占）
	證交法第171條
有下列情事之一者，處三年以上十年以下有期徒刑，得併科新臺幣一千萬元以上二億元以下罰金
一、(略)

二、已依本法發行有價證券公司之董事、監察人、經理人或受僱人，以直接或間接方式，使公司為不利益之交易，且不合營業常規，致公司遭受重大損害者。

三、已依本法發行有價證券公司之董事、監察人或經理人，意圖為自己或第三人之利益，而為違背其職務之行為或侵占公司資產。

犯前項之罪，其犯罪所得金額達新臺幣一億元以上者，處七年以上有期徒刑，得併科新臺幣二千五百萬元以上五億元以下罰金。

犯第一項或第二項之罪，於犯罪後自首，如有犯罪所得並自動繳交全部所得財物者，減輕或免除其刑；並因而查獲其他正犯或共犯者，免除其刑。

犯第一項或第二項之罪，在偵查中自白，如有犯罪所得並自動繳交全部所得財物者，減輕其刑；並因而查獲其他正犯或共犯者，減輕其刑至二分之

一。

犯第一項或第二項之罪，其犯罪所得利益超過罰金最高額時，得於所得利益之範圍內加重罰金；如損及證券市場穩定者，加重其刑至二分之一。

犯第一項或第二項之罪者，其因犯罪所得財物或財產上利益，除應發還被害人、第三人或應負損害賠償金額者外，以屬於犯人者為限，沒收之。如

全部或一部不能沒收時，追徵其價額或以其財產抵償之。
	Securities and Exchange Act Article 171 
A person who has committed any of the following offenses shall be punished with imprisonment for not less than three years and not more than ten years, and in addition thereto, a fine of not less than NT$10 million and not more than NT$200 million may be imposed:
2. A director, supervisor, managerial officer or employee of an issuer under this Act who, directly or indirectly, causes the company to conduct transactions to its disadvantage and not in the normal course of operation, thus causing substantial damage to the company. (abnormal transactions)
3. A director, supervisor, or managerial officer of an issuer under this Act who, with intent to procure a benefit for himself/herself or for a third person, acts contrary to his/her duties or misappropriates company assets.(breach of trust and embezzle)
Where the amount gained by the commission of an offense under the preceding paragraph is NT$100 million or more, a sentence of imprisonment for not less than seven years shall be imposed, and in addition thereto a fine of not less than NT$25 million and not more than NT$500 million may be imposed.
A person who commits an offense under paragraph 1 or 2 and subsequently voluntarily surrenders himself/herself, if there is criminal gain and he/she voluntarily hands over the gained assets in full, shall have his/her punishment reduced or remitted. Where another principal offender or an accomplice is captured as a result, the punishment shall be remitted.
A person who commits an offense under paragraph 1 or 2 and confesses during the prosecutorial investigation, if there is criminal gain and he/she voluntarily hands over the gained assets in full, shall have his/her punishment reduced. Where another principal offender or an accomplice is captured as a result, the punishment shall be reduced by one-half. 
Where the criminal benefit gained by a person through commission of an offense under paragraph 1 or 2 exceeds the maximum amount of the criminal fine, the fine may be increased within the scope of the benefit gained; if the stability of the securities market is harmed, the punishment shall be increased by one-half.
Any property or property interest obtained from the commission of a crime by an offender committing an offense under paragraph 1 or paragraph 2, other than that which shall be returned to a victim or a third party or from which damages shall be borne, shall be confiscated within the extent that it belongs to the offender. If the whole or a part of such property or property interest cannot be confiscated, the value thereof shall be indemnified either by demanding a payment from the offender or by offsetting such value with the property of the offender.
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