「公務員財產來源不明罪」之相關立法例補充資料
（聯合國反腐敗公約及區域性反腐敗法律文件相關條文）           
台灣台北地方法院檢察署檢察官

汪南均                     95.11.30
有關「公務員財產來源不明罪」之制定，各國主要相關立法例如下：
新加坡「防制貪污法」（Prevention of Corruption Act）
第24條 財力或財產的證據(Evidence of pecuniary resources or property)
一、依本法或刑法第一百六十一條至第一百六十五條或第二百十三條至二百十五條各罪；或其預備犯、未遂犯或教唆犯，在法庭審判或調查時，發現正當收入外，未能提出適當之說明之金錢或財產，或該財物於涉嫌上述各罪之同時所添加，未能提出適當之說明其來源者，法庭得視為被告收受或期約所得之賄賂暨收賄未遂罪等證據。
二、前項財物由被告以外第三人所持有、添加，如被告與該第三人有交往關係，或該第三人為被告之保管人、委託人、代表人或贈與受讓人時，依本條例第一款之規定，被告應視同為該財產或添加物之持有人。
Evidence of pecuniary resources or property.
24. —(1) In any trial or inquiry by a court into an offence under this Act or under sections 161 to 165 or 213 to 215 of the Penal Code or into a conspiracy to commit, or attempt to commit, or an abetment of any such offence the fact that an accused person is in possession, for which he cannot satisfactorily account, of pecuniary resources or property disproportionate to his known sources of income, or that he had, at or about the time of the alleged offence, obtained an accretion to his pecuniary resources or property for which he cannot satisfactorily account, may be proved and may be taken into consideration by the court as corroborating the testimony of any witness in the trial or inquiry that the accused person accepted or obtained or agreed to accept or attempted to obtain any gratification and as showing that the gratification was accepted or obtained or agreed to be accepted or attempted to be obtained corruptly as an inducement or reward. 

(2) An accused person shall, for the purposes of subsection (1), be deemed to be in possession of resources or property or to have obtained an accretion thereto where those resources or property are held or the accretion is obtained by any other person whom, having regard to his relationship to the accused person or to any other circumstances, there is reason to believe to be holding those resources or property or to have obtained the accretion in trust for or on behalf of the accused person or as a gift from the accused person.
香港防止賄賂條例（Prevention of Bribery Ordinance）

第10條

「任何現任或曾任官方僱員的人（a）維持高於與其現在或過去的公職薪俸相稱的水準；或（b）控制與其現在或過去的公職薪俸不相稱的金錢資源或財產，除非就其如何能維持該生活水準或就該等金錢資源或財產如何歸其控制向法庭作出圓滿解釋，否則即屬犯罪

10--（Any person who, being or having been a Crown servant (a)maintains a standard of living above that which is commensurate with his present or past official emoluments; or (b)is in control of pecuniary resources or property disproportionate to his present or past official emoluments, shall, unless he gives a satisfactory explanation to the court as to how he was able to maintain such a standard of living or how such pecuniary resources or property came under his control, be guilty of an offence.）。
英國防止貪污法（Prevention of Corruption Act, 1916）

第2條規定（意譯）：「除非有相反證據之提出，只要證明女皇任命人員或政府部門人員或其他公務人員收受金錢、禮物或其他報酬，而該金錢、禮物或其他報酬係來自與上開部門訂有契約之人或期望與之訂契約之人，該交付或收受之金錢、禮物或其他報酬即視為收受或交付賄賂
（Where in any proceedings against a person for an offence under Prevention of Corruption Act , 1906, or the Public Bodies Corrupt Practice Act , 1889, it is proved that any money , gift , or other consideration has been paid or given to or received by a person in the employment of His Majesty or any Government Department or a public body by or from a person , or agent of a person , holding or seeking to obtain a contract from His Majesty or any Government Department or a public body, the money , gift, or consideration shall be deemed to have been paid or given and received corruptly as such inducement or reward as is mentioned in such Act unless the contrary is proved.）
馬來西亞「反貪污法」（Anti-Corruption Act）

第42條第1項規定（意譯）「依據刑法第十條、第十一條、第十三條、第十四條或第十五條提起公訴時，除非有相反證據，被告所要求、期約或收受之利益，應視為貪污所得。
（Where in any proceedings against any person for an offence under section 10,11,13,14 or 15 , it is proved that any grafitication has been accepted or agreed to be accepted , obtained or attempted to be attempted , solicited, given or agreed to be given promised, or offered, by or to the accused , the grafitication shall be presumed to have been corruptly accepted or agreed to be accepted, obtained or attempted to be obtained , solicited given or agreed to be given , promised or offered  as a inducement or a reward for or on account of the matters set out in the particulars of the offence, unless the contrary is proved.）
目前，許多國家都有財產申報制度，如美國、英國、法國、新加坡、日本、韓國、香港等。至於財產來源不明，是否成立犯罪，有的直接規定為犯罪(如香港)，有的則認為可以做為收賄的證據(如新加坡)。從國外的實踐看來，財產來源不明罪與公務員財產申報制度是密切關聯的。在一些西方國家，也有認為公職人員財產申報的義務，甚至可以衝破「人權」的理論爭議，而有「任何人出任公職，都有必要放棄、犧牲一部分公民所能享受的基本權利，承擔政府公職人員所必需的道德義務」的見解。事實上，各國相繼推動「陽光法案」就可證明愈來愈多國家接受「公務員因其擔任的職務或行使權利的公共性、廉潔性、重要性，其個人隱私權（包括財產隱私權）應受到限制」的理由。 
近年，聯合國積極從事反貪腐工作的推動，包括向各成員國推薦財產申報的做法，1990年聯合國社會發展與人道主義事務中心預防犯罪和刑事司法處編寫了「反腐敗實際措施」，其中闡明了公職人員財產申報制度的兩項作用，一是可以事先警告和預防，據以判定公職人員的消費水平和生活方式是否均與其收入相符。如不相符，即可要求其作出解釋或對其進行監督。二是在明知公職人員有貪污舞弊行為但查不出確切證據時，也可以作為起訴的根據。聯合國大會2003年10月31 日通過的聯合國反腐敗公約（The United Nations Convention against Corruption, UNCAC）第20條就有將「財產非法增加罪」列入規範的規定，其構成要件上的特徵之一為以公職人員為犯罪主體，因其負有說明巨額財產來源的特定義務。其二是構成本罪之前提必需有財產顯著增加的情形，有關部門才有權責令行為人說明財產來源。其三是客觀上行為人無法以合法收入對其增加的財產作出合理解釋。其四，財產非法增加可作為定罪依據。事實上「財產非法增加」本身即為證據，據此可以看出一個公職人員的消費水平和生活方式是否與其薪津收入相符合，如不相符，即應要求本人作解釋。當明知他有貪污舞弊行為，從而產生非法收入或財產，但拿不到確切證據時，應可以作為起訴根據。 至於對財產來源說明的程度，公約要求為「合理說明」(reasonably explain)，不只是交待來源合法(lawful income.)而已，亦即要求行為人作出滿意解釋或提出證明。
此外，一些國際組織，如美洲國家組織於1996年3月27日至29日在加拉加斯(Caracas, Venezuela)舉行的審議美洲反腐敗公約草案專門會議上通過了「美洲國家組織反腐敗公約（Inter-American Convention against Corruption）」，另非洲國家組織也於2003年7月11日在莫三鼻克人民共和國首都馬普托(Maputo)舉行的非洲聯盟大會第二次常會中通過了「非洲聯盟預防和打撃腐敗公約(African Union Convention on Preventing and Combating Corruption)」，都有規範各締約國應將「財產非法增加」罪列入該國立法例之規定。
聯合國反腐敗公約（聯合國大會2003年10月31 日通過）
The United Nations Convention against Corruption( adopted by General Assembly on Oct.31, 2003)
第20條 財產非法增加(Article 20  Illicit enrichment)
在不違背本國憲法和本國法律制度基本原則的情況下，各締約國均應當考慮採取必要的立法和其他措施，將下述故意實施的行為規定為犯罪：財產非法增加，即公職人員的財產顯著增加，而本人無法以其合法收入作出合理解釋。(Subject to its constitution and the fundamental principles of its legal system, each State Party shall consider adopting such legislative and other measures as may be necessary to establish as a criminal offence, when committed intentionally, illicit enrichment, that is, a significant increase in the assets of a public official that he or she cannot reasonably explain in relation to his or her lawful income.) 
美洲國家組織反腐敗公約（1996年3月29日第3次全會通過）
Inter-American Convention against Corruption ( adopted at the third plenary session, held on March 29, 1996)

第9 條  財產非法增加(Article 9  Illicit enrichment)
在不違反其憲法及法律制度基本原則的前提下，那些尚未將財產非法增加確立為犯罪的締約國應當採取必要的措施，將政府官員無法根據其職務作出合理解釋的財產顯著增加在本國法律中確立為犯罪。
對已將財產非法增加確立為犯罪的締約國，此種犯罪應當被視為本公約意義上的腐敗行為。
尚未將財產非法增加確立為犯罪的締約國應當在其法律允許的範圍內，就此項犯罪提供本公約規定的協助和合作。
(Subject to its constitution and the fundamental principles of its legal system, each State Party that has not yet done so shall take the necessary measures to establish under its laws as an offense a significant increase in the assets of a government official that he cannot reasonably explain in relation to his lawful earnings during the performance of his functions.
Among those States Parties that have established illicit enrichment as an offense, such offense shall be considered an act of corruption for the purposes of this Convention.

Any State Party that has not established illicit enrichment as an offense shall, insofar as its laws permit, provide assistance and cooperation with respect to this offense as provided in this Convention.) 

非洲聯盟預防和打撃腐敗公約(2003年7月11日第2次常會通過)
African Union Convention on Preventing and Combating Corruption (adopted by the 2nd Ordinary session of the Assembly of the Union, Maputo, 11 July 2003)
第8條 財產非法增加(Article 8  Illicit enrichment)
1、 在不違反國內法規定的情況下，締約國承諾採取必要的措施，在其國內法中將財產非法增加確立為犯罪。
2、 已在其國內法中將財產非法增加確立為犯罪的締約國，應當為本約的目的，將該犯罪視為腐敗行為或者與腐敗相關的犯罪行為。
3、 尚未將財產非法增加確立為犯罪的締約國應當在其法律允許的範圍內，就此項犯罪提供本公約規定的協助和合作。
(1. Subject to the provisions of their domestic law, State Parties undertake to adopt necessary measures to establish under their laws an offense of illicit enrichment.
(2. For State Parties that have established illicit enrichment as an offense under their domestic law, such offence shall be considered an act of corruption or a related offence for the purposes of this Convention.

(3. Any State Party that has not established illicit enrichment as an offense shall, insofar as its laws permit, provide assistance and cooperation to the requesting State with respect to this offense as provided in this Convention.)

對照國際間的做法，我國目前已有「公職人員財產申報法」之施行制度，亦有相關的履行或不履行申報義務行為人的法律責任，若順利通過公職人員財產申報法中有關「公職人員財產異常增加違反真實說明義務」的修正草案條文，則將「財產來源不明」列為刑責的犯罪行為，其犯罪化的制度前提應已足夠。當公職人員的行為違反了有關規定並且達到了較為嚴重的程度時，刑法的干預和制裁即具有正當性和合理性，亦得與上述國際公約的有關規定接軌。  
而就舉證責任而言，「財產非法增加」之情形下，其本身即為證據，這也是上開國際公約或如新加坡、香港等廉政國家地區的趨勢見解。此外，我國刑事訴訟法第161條固有檢察官就被告犯罪事實有舉證責任之規定，惟被告依法仍應負有某種程度之舉證責任，例如有關阻卻違法事由及阻卻責任事由之存在，或刑法第310條第3項有關誹謗之事為真實等證據均應由被告負舉證責任，此即為刑事訴訟舉證責任轉換之典型事例。甚者，日本公害犯罪法第5條規定，有關公害犯罪案件因果關係之證明係由法律推定，其立法理由係因公害犯罪案件之因果關係難以證明，乃採用所謂「疫學的因果關係理論」或「疫學證明的法理」，以減輕檢察官之舉證責任。換言之，檢察官只要證明工廠排放有害人體健康之物質，且該排出行為在可能產生該類危險之地區，發生經由同種物質所產生之生命或身體之危險者，在無反證時，即推定該危險係由該工廠排放物質所造成
；又如英國性交易法（Sexual Offence Act, 1956）第30條第2項及前開反貪污法律均有類似規定。足見「法律上推定之事實」已有先進法治國家之立法例可資參考。是以將一部分貪污犯罪事實之舉證責任轉換由被告負擔，應無違反刑事訴訟法檢察官舉證責任相關規定之虞。
� 參閱黃朝義「刑事舉證責任與推定」，「刑事法雜誌」第42卷第1期





PAGE  
109

