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前言：
美國八名聯邦檢察官遭解職事件，風波愈演愈烈，大家都在等著看，是否在美國司法部長(United States Attorney General, 亦聯邦檢察總長)Alberto Gonzales出席美國國會作證後能止息有關布希政府介入此事件傳聞風暴之際，哈佛法學院的師生已迫不及待地表達相關看法。由於涉及本事件的聯邦檢察官持續接受國會調查，紛紛聲稱他們是因政治理由而遭不當解職，這引起哈佛師生對此事件發展特別關注。在此事件中遭指控最嚴重的部分，就是聯邦檢察官們曾被施壓要求對民主黨籍人士起訴，並對共和黨籍人士不利案件放手。這個爭議引發對於總統任命的聯邦檢察官的職務角色，究竟應該是政黨屬性還是獨立性等諸多問題，因為在可接受的工作監督範圍與不當政治壓力之間的界線一直都很模糊。二位在哈佛法學院任教刑事法的知名教授Charles Fried以及Philip Heymann，在今年四月上旬曾就本次解職事件爭議，分別在哈佛法學院的網站上闡述了立場不同卻各自獨到的見解。此外，一場由哈佛法學院民主黨員社團(HLS Democrats)贊助舉辦的演講中，Philip Heymann教授也受邀出席。我參與了這場演講會並另外整理了二位教授對此事件公開發表的看法，節錄參考如下：
背景介紹及爭議問題：
Charles Fried教授：
曾在雷根政府時期擔任過聯邦最高法院首席檢察官(Solicitor General)，以及麻州
最高法院法官(Justice on the Massachusetts Supreme Judicial Court)
Philip Heymann教授：，
曾在柯林頓政府時期擔任司法部副部長(Deputy Attorney General)
爭議問題：有人說近來八名聯邦檢察官被解職引起的爭議影響了機關形象，但司法部決定並不為過，因為聯邦檢察官是政治任命，是為總統服務的。另一派則認為迫使聯邦檢察官因政黨屬性的理由起訴案件，且若其不從就開除的作法是極度不道德並不適當的。兩位的立場如何？
立場各異之見解：
Charles Fried教授：
聯邦檢察官不是司法官，也不是事務官。他們是經總統提名、國會同意後，由總統任命的，與司法部長、副司法部長等總統幕僚顧問官員的任命方式一樣。總統任命他們執行政府當局政策，如果被任命者不同意既定政策，就應向他的長官反應他的不同意見，若政府當局仍堅持既定政策，而被任命者在觀念上若不能認同執行，他就應該請辭。
當局政策方向可能是錯誤的甚至有可能很殘酷，如要求具體求處死刑或嚴刑峻罰的適用；但這種政策方針，被任命者沒有執行或不執行的決定權。好比有的政府重視選舉舞弊詐欺的案件，強力訴求調查和起訴此類案件；但有的政府就將有些人認為只是選舉舞弊詐欺附隨調查部分的選舉過程恫嚇(妨害投票)案件視為重點。這些都是政策選擇，要由選舉來決定此類政策方向的對錯。
對於特定的起訴或不起訴案件，聯邦檢察官的上級長官是可加入政治判斷因素加以衡量的。我的觀點是只有在濫用獨立檢察官法令的情形下，才會發生令人困窘的明明是性醜聞鬧劇卻變成美國有史以來第二次的總統彈劾案件。如果有上級長官負責檢視案件的做法，是可以避免曲解案件本質的錯誤的。
這又牽涉到政黨屬性原因的問題。對於「因基於政黨屬性理由，如純粹為鎖定某些政敵名單為對象而對之加以調查或起訴」，與「對某些人涉及的活動是政府當局極力阻止和處罰，但卻是反對黨容許的活動而遭起訴」，二者之間界線很難釐清。 終極說來，有計畫的騷擾政敵或處心積慮阻止本黨同志被起訴都可能構成妨礙司法。政府當局應該就此所有範圍的決定承擔政治責任。
目前看來，政府當局並沒能就此事件之發展，清楚、坦率並有說服力地好好說明。司法部犯的最大錯誤是對外宣稱遭解職的檢察官們是因績效不佳而被替換，而沒有對彼等先前的優秀工作表現予以肯定的態度，也沒有表明替換原因是希望也能給其他人歷練的機會；否則至少也讓遭解職的檢察官了解，政治任命官員之去留有其政策考量。然而，司法部卻以責難檢察官們的工作表現為彼等遭解職的原因，也難怪迫使檢察官們不得不站出來為捍衛自己發聲。司法部的危機處理顯然不及格，讓政府當局因此陷入風暴。
Philip Heymann教授：
檢察官起訴任何案件都應有足夠確信會得到有罪判決。美國現在已不是一個槍戰決定勝負的西部拓荒時代。也就是說，司法部長不可能(impossible)對個案之不起訴有任何抱怨的餘地，除非司法部長查看過事實並能指出證據在哪。 

自1976年司法部長曾宣示過政策優先順序迄今，非法移民和選舉舞弊詐欺(voter fraud)案件從來就沒有被列為優先政策工作。所以司法部長Gonzales以聯邦檢察官忽略總統的優先政策為由將彼等解職，實在令人覺得尷尬。
總統可以也應該指示聯邦檢察官就各種犯罪樣態，如何分配資源及掌控調查重點，當然各地區當地狀況的考量也很重要。司法部長也應該宣示何為最優先政策。然而，有一些事項不論是司法部長甚或總統都「不應該(should not do)」插手；另一些他們不能做的事則是因為這些要求是「不可能(impossible)」的。
先界定所謂「不可能」的事--這個界定範圍對於本次開除檢察官事件說明的事實評估相當重要。首先，除非司法部長曾對聯邦檢察官宣布他的政策優先項目，否則他不能影響優先項目的資源分配。而司法部長Gonzales在2006年宣布的政策優先順序並沒有包括選舉舞弊詐欺案件，所以這項工作並不在優先項目重點之內。且除非他曾經以未嚴格執行優先順序政策的缺失警告過聯邦檢察官，否則他不能期待這樣的訊息能即時且完全地執行。但從沒有人以此為由警告過聯邦檢察官。更何況，這些被解職的檢察官們之前還曾因工作表現優良被表揚。
此外，若司法部長未曾採取步驟，使政策優先順序與國會議員或白宮官員明顯正在操作摻雜政治考量之事項做區隔，就不能以不是非常明確的所謂「政策優先順序」為由開除聯邦檢察官。如本次事件中參議員Pete Domenici就涉及曾對新墨西哥州聯邦檢察官David Iglesias施壓，要求其加速對該州主要競爭對手之民主黨人士調查的刑事案件儘早在選前起訴的事例
。而且，除非調查單位已完成案件調查至可審判的階段，司法部長也不應期待聯邦檢察官對同一類型的案件多多起訴。在本事件中就顯示某些案件，在該領域相當傑出的聯邦檢察官之專業判斷未受尊重。我不認為要求聯邦檢察官起訴案件構成犯罪，但若要求他們將對有罪的案件放手就很可能構成妨害司法的罪名。
至於哪些是司法部長「不應該」插手的事？司法部長不應就案件所涉者，係共和黨還是民主黨？係執政黨支持者還是反對者？的不同，而對案件的起訴有所區別。因這會導致刑事司法制度所倚賴的調查、蒐證、與警方合作等等的信任基礎，都因此全盤崩潰。司法部長也不可以指導或鼓勵聯邦檢察官在犯罪可能性的證據力尚不足夠的情怳下就要求起訴案件。也就是說司法部長必須在他責怪聯邦檢察官沒有起訴某些特定案件之前，應確知系爭案件之證據的確足夠讓聯邦檢察官起訴定罪。司法部長身為監督長官，對於案件要不要起訴的指令，其行使權力是否具正當性，不只視其本人在思考問題時是否有意摻入政治考量，也視其是否花時間精力檢視現有證據是否足夠。但在本次解職事件中，看不出司法部長曾有這樣的作為。
司法部長也不應讓白宮官員參與解職聯邦檢察官的決定，並以未依照白宮意思起訴或不起訴案件作為懲罰聯邦檢察官的原因。因為政治力不應干預起訴決定，且如此作法會使聯邦檢察官無從對案件負責，或者會使聯邦檢察官不能依正常標準決定起訴或不起訴案件。
此事件爭議的處理，即使司法部的作法並無違法，但公眾對司法制度的信心已經嚴重動搖。這個事件背後的意義，是讓美國人民對於「司法制度不會被政治干預」這個信念仍有信心才是最重要的。當承擔聯邦檢察官這個職務時，你就已經宣示你不受黨派影響。另一個我擔憂的問題是，沒有被解職的其餘聯邦檢察官，有多少人是已對政黨要求有所回應的呢？
聯邦檢察官如同聯邦法官一樣，都是政治任命，但一旦執行聯邦檢察官的職務，就應有每個個案都存在公平正義優先的責任感與使命感，且必須無懼任何政府當局政治操作的報復，實現追求司法公平正義的理想。
附件：英文全文，原文錄自哈佛法學院網站 
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Fried and Heymann weigh in on U.S. attorney dismissals

April 6, 2007

Professor Charles Fried is a former solicitor general in the Reagan administration and a former justice on the Massachusetts Supreme Judicial Court. Professor Philip Heymann is a former deputy attorney general in the Clinton administration. Here, these two experts in constitutional and criminal law respond to the following question:

Some say the recent dismissal of eight U.S. attorneys was mostly a public relations blunder, and that these lawyers were political appointees who served at the pleasure of the president. Others argue that pressuring U.S. attorneys to prosecute cases for partisan political reasons - and then firing them if they don't - is highly unethical and improper. Where do you stand? 

Professor Charles Fried 

United States attorneys are not judicial officers, nor are they civil service employees. They are presidential appointees, named by the president and confirmed by the Senate, as are cabinet officers, the attorney general and the assistant attorneys general. The president appoints them to carry out his policies. If the appointee does not agree with those policies he should state his disagreement to his superiors (U.S. attorneys do have superiors) and if the administration insists on policies that the appointee cannot in conscience carry out, he should resign. 

This administration may have policies about seeking the death penalty or charging crimes at the highest available level. These policies may be mistaken or wrong-headed or even cruel, but it is not up to the appointee to decide which she will or will not carry out. This administration is concerned about voter fraud and believes in vigorous investigation and prosecution of voter fraud cases; other administrations may be concerned more about voter access and the intimidation some believe is a concomitant of voter fraud investigations. Those are political choices and elections should decide such things. 

Even particular prosecutions (or non-prosecutions) may involve questions of political judgment that a U.S. attorney's superiors are entitled to weigh in on. In my opinion only the misguided Independent Counsel law allowed the decision to turn an embarrassing sexual escapade into only the second impeachment of a president in the history of our nation. Review by a responsible superior authority might have prevented that travesty. 

The question speaks of partisan political reasons. It is a hard line to draw between a partisan political reason - say to target for investigation and prosecution persons on something like Nixon's "enemies list" - and the prosecution of persons involved in activities that it is the administration's policy vigorously to deter and punish, activities better tolerated by the opposing party. At the extreme, systematic harassment of political enemies or deliberate sabotaging of prosecutions of political friends may constitute obstruction of justice. An administration should be held politically accountable for its decisions all across this spectrum. 

The current episode is yet another illustration of this administration's failure to explain itself clearly, candidly and convincingly. And of course there is no greater blunder than accusing the men and women you are replacing of incompetence, instead of praising their accomplishments and saying that the administration wishes to give others a chance to mark similar accomplishments or at worst saying that "You will, I know, realize, that I do not feel that your mind and my mind go along together on either ... policies or administration . . .," which is what FDR wrote to Federal Trade Commissioner William Humphrey, when he dismissed him. By impugning their performance, the administration forced the departing U.S. attorneys to defend themselves and thus to say things that would put the administration in the worst possible light.

Professor Philip Heymann 
A president can and should tell U.S. attorneys how he would like them to allocate their resources in terms of types of crime, although local concerns and beliefs are very important, too. The attorney general does this by announcing priorities. There are, however, a number of things that neither an attorney general nor a president should do, and others that he cannot do because they are impossible. Let me list the latter first, addressing what is impossible for the attorney general to do - a category important in assessing the reality of the explanations that have been put forward for firing the U.S. attorneys.    
  
He cannot affect priorities in resource allocation unless he announces his wishes to the U.S. attorneys. The priorities that Attorney General Gonzalez announced for the relevant year, 2006, did not, for example, include voter fraud; so that was not a priority category. 

He cannot expect the message to get across promptly or fairly unless he warns a U.S. attorney that he or she is not taking their priorities seriously enough. Nobody came close to doing this. To the contrary, a number of the fired U.S. attorneys were commended for their excellent work. 

He cannot send a moderately clear message about priorities by firing if he doesn’t take steps to disassociate it from political concerns of members of Congress or White House staff that are plainly operating at the same time. Senator Domenici, for example, had called a U.S. attorney to press for early, pre-election charges against Democrats. 

He cannot expect U.S. attorneys to prosecute more of any type of case unless the investigative agencies are bringing them triable cases. The relevant investigative agencies commended the work of several of the U.S. attorneys in the area in which the U.S. attorneys are said to have failed. 

Now to what the attorney general should not do.
  
He may not differentiate between Republicans and Democrats, or supporters and opponents of the party in office, in the cases he brings. The result of that would be an awesome breakdown in the trust needed to obtain information, witnesses, cooperation and much more that a criminal justice system depends upon.   

He may not direct or encourage a U.S. attorney to bring any case where the level of proof—the likelihood of conviction—is less than the generally accepted standard. That means that he must know that investigative files adequate for conviction are being brought to a U.S. attorney before he can discipline the U.S. attorney for failure to bring more cases in that category. The legitimacy of his power, as a superior, to direct that a case be brought or not be brought thus depends not only on his willingness to forbear political considerations in exercising discretion, but also on his taking the time to have the available evidence reviewed for its adequacy. There is no sign that this happened in any of the cases.    

He may not allow White House political operatives to take part in decisions to punish a U.S. attorney for the cases he has brought or not brought because that violates both requirements: that politics be excluded from prosecution decisions and that no U.S. attorney be held responsible or be encouraged to bring or refrain from bringing cases that would fail to meet normal standards. 

U.S. attorneys are political appointees, as are federal judges, but once in office they have an overriding responsibility to justice in individual cases and to pursue justice without fear of retribution from political operatives of any administration.
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