美國刑事訴訟制度中的「起訴狀一本主義」及其相關配套措施之概述 
臺灣臺北地方法院檢察署檢察官
                            汪南均
前言：
司法院繼民國九十二年推行「改良式當事人進行主義」的司法制度改革之後，又宣布將推動下一階段的刑事訴訟程序改革，包括未來採用「起訴狀一本主義」以排除預斷，使法官在心證形成上益臻公平客觀，使審理活動更為快捷順暢；同時也準備將現行上訴程序做一番變革，即審級的定位，第二審改為事後審，第三審成為嚴格法律審等，同時進行配套修正
。鑑於美國係實施「起訴狀一本主義」為中心之當事人進行主義制度，究竟其實務上之作法如何？有何相關配套措施？如何師法借鏡？對於我國日後刑事訴訟制度之走向有一定的參考價值。故不揣淺陋，藉此際正在美國哈佛大學法學院訪問研究之機會，將美國刑事訴訟制度有關此方面的相關規定及實務作法，經本文做一簡要之整理介紹。
    美國刑事訴訟法係採對抗式訴訟制度(adversary system; 亦稱accusatorial system,或 accusatory procedure)，主要目的是透過公平的途徑解決檢、辯雙方之間的爭端，故公訴方式採取所謂的「起訴狀一本主義」，亦即起訴時，只向法院移送一本起訴書，不得附帶移送可能使庭審法官產生預斷的任何證據資料。美國之刑事訴訟程序將審前程序與審判程序採取徹底分離的模式，以保證法官的中立以及法庭審訊時的對抗性和實質性。基於「起訴狀一本主義」的要求，檢察官不能向法官移送偵查中形成的筆錄和收集的證據。為了防止法官預斷，實務上一般也不會在起訴書中記載被告人的前科、學歷、經歷、性格以及犯罪動機和目的等情況；以避免法官有“先入為主”的觀念，甚而對被告產生偏見，此乃提供程序上正義的保障以實現公正審判的目的。而因實行起訴狀一本主義，由於法官事先沒有接觸證據的機會，就不得不將證據調查交給檢、辯雙方進行言詞性的舉證、交互詰問，故要貫徹「起訴狀一本主義」之實施，相關的配套措施，如起訴書的記載方式、認罪協商及部分犯罪的轉向處分在審前程序如何進行、起訴之審查機制、證據開示制度、交互詰問制度，乃至陪審團制度，都值得探究。謹將美國刑事訴訟制度中，有關「起訴狀一本主義」及其配套措施之相關規定，擇要作一介紹。
1、 起訴書記載之方式：
大陪審團
起訴書或檢察官起訴書
應當是關於構成所指控罪行的基本事實的清楚、簡要和明確的書面陳述，應當由檢察官具名簽署。起訴書中不需要有正式的起始、結論和其他不必要的內容
。大陪審團起訴書或檢察官的起訴書應當就指控的每條罪狀說明該行為違反的法律、法規、條例或其他法律規定，援引有關法律條文
( Rule 7(c)(1) of the Federal Rules of Criminal Procedure，附件一)。
2、 審前程序之相關配套措施：
美國採行「起訴狀一本」，故其刑事訴訟程序將審判程序與審前程序採取徹底分離的模式，以保證法官的中立以及法庭審訊時的對抗性和實質性。故如何運用審前之初審或大陪審團審查程序，先確認案件是否有相當理由(probable cause)足以起訴；或如係簡易案件根本就在過堂審訊或初審時以認罪協商方式直接判決處刑、或部分犯罪類型得予以轉向處分(diversion, 類似我國緩起訴處分)，以減少進入審判程序之通常起訴案件數量之配套措施，就相形重要。茲概述美國刑事訴訟就此配套措施在審前程序的實務運作模式：
(1) 簡易案件在過堂審訊(arraignment)時的認罪量刑
：美國刑事訴訟程序中的過堂審訊通常是開啟刑事訴訟法庭活動的一個簡單的審訊程序。主要目的是使被告出庭聆聽所被指控的罪名並取得書面訴狀，法官並聽取被告答辯。此階段並沒有陪審團在場，但被告仍應有律師陪同，如其符合當地法律規定之無資力情形，可在此程序聲請法院為其指定辯護人。被告或檢察官也可以在過堂審訊時要求法院再次審核保釋金額是否恰當；且被告可在此程序提出任何審前動議(如爭執該法院無管轄權，或爭執被告行為根本不構成犯罪等)，請求另定庭期審理；法院也可依各州之法律規定，視案件情節輕重，在過堂審訊時決定是否排定初審或認罪協商會議的日期。如果是簡易案件，且被告在過堂審訊時就認罪，過堂審訊的法官很可能就接受被告與檢察官立時達成的認罪協商結果並直接量刑，案件就毋庸進入審判程序。如果嫌犯在押，過堂審訊通常要求在嫌犯被逮捕後48小時內(週末假日不計入)即須進行。如果被告已交保，過堂審訊就可能幾星期之後才進行，細節之規定，各州不一
；不過，聯邦最高法院就有判決指出各州過堂審訊之日期「應儘速進行」(as quickly as possible)
。如果過堂審訊之日期延誤過久，且此延宕非可歸責於嫌犯，而因此造成嫌犯無法及時提出有效抗辯(如重要證人逃逸)，則嫌犯可以向法院請求撤銷該項對嫌犯之指控。
(2) 部分犯罪之轉向處分(diversion)：轉向處分是指刑事被告如符合當地可執行轉向處分程序之資格規定者，檢察官於考量其前科紀錄或緩刑觀護官(probation officer)之意見，可主動提出被告是否接受轉向處分之處理；或由被告律師向檢察官提出建議，待被告第一次出庭時向法官要求施以轉向處分(實務上只要在進入審判前都可以請求)。被告可在審判前依規定參與社區服務、工作教育訓練或接受治療矯正等，一旦成功執行完畢，其被指控之罪名就可被撤銷，而毋須進入刑事審判程序。可施以轉向處分之犯罪，通常以輕罪(misdemeanors)和施用毒品酒精類有關之非暴力重罪(nonviolent felonies)為主。但也有一些州法將家庭暴力犯罪、對兒童施虐或輕忽、交通違規案件、票據法等案件列入可施以轉向處分之案件類型。被告執行轉向處分之費用須自行負擔，此項費用或許比判處罰金還高；但對被告有利的是其可接受治療以及避免留下犯罪記錄(但逮捕記錄仍在)。轉向處分之做法極似我國現行之緩起訴處分。
3、 起訴之審查機制：
基於「起訴狀一本」只有訴狀沒有證據資料的特性，如何就欲進入審判庭的案件進行審查，使審判庭的審理有實益並有效率，則建立起訴案件品質的審查機制應是首要之務。美國刑事訴訟制度下之起訴審查機制有二，一為初審程序之起訴審查，一為大陪審團之起訴審查：
(1) 初審程序(preliminary hearing)之起訴審查：美國刑事訴訟制度下之初審程序，主要目的即是由法官或治安官於聽審後，裁定檢察官指控被告犯罪之案件是否具有「相當理由」(probable cause)；如果經檢視係證據薄弱的案件，該案件是可以被撤銷的。須區別的是，法官於初審程序裁定案件具有相當理由，並不意指其已認定被告有罪，而僅是指檢察官能提出足夠證據讓人相信確有犯罪發生且係該名被告所為。初審程序，本質上是一個對檢察官決定起訴的獨立司法審查機制，故在此程序，法官會要求檢察官提示證據；雖然檢察官不一定會將所有證據在此程序上都顯現出來，但必須能說服法官該案件的指控有「相當理由」。與審判庭不同的是，初審程序審理時間較短(通常數分鐘至二小時)、沒有陪審團在場、舉證責任負擔較輕(只須有相當理由，不須達到超越合理懷疑的程度)，而且是容許傳聞證據(hearsay evidence)的。此外，如果檢察官在初審時有提示證人到庭作證，被告可以在此程序要求詰問證人；如有必要，被告也可以在初審程序中提出對自己有利之證據。在初審時的證人證言都會逐字記錄或錄音，日後訴訟二造可以付費要求此項記錄做為審判庭時之證據資料。但並非每一案件都適用初審程序，通常只有被告在過堂審訊(arraignment)或第一次庭訊(initial appearance)並不認罪時才會進行此程序。除了兒童性侵害案件不適宜公開審理，基本上初審程序都是公開審理的。初審後的結果可能有三：1.大部分的案件係以原指控的罪名進入審判庭程序。2.部分案件，法官認為指控罪名過重而變更為較輕罪名。3.小部分案件遭撤銷原指控。如果法官裁定指控之案件具有相當理由，通常就會直接在該訴狀(criminal complaint)上如此記載，檢察官隨後會向法院另行提出一份起訴書(information)，如同經大陪審團決定的起訴書(indictment)一樣，亦即正式對被告起訴。不過，視各地法律規定及案情嚴重與否，初審程序也可以進行認罪協商，或請求逕行依案卷資料審判(submit on the record)。另外，案件是否自始至終都由同一個檢察官負責出庭，各州規定亦不一；有的檢察署檢察官就其承辦案件是從提起指控、過堂審訊、初審、審判庭及其他各種訴訟程序都一手包辦；但也有檢察署的做法是將各個階段切割，例如有的檢察官專門負責過堂審訊，有的檢察官只負責重罪案件的初審程序，另也有檢察官只負責輕罪的審判庭等等。
(2) 大陪審團(grand jury)之起訴審查：美國刑事訴訟制度中另一種起訴審查之方式就是大陪審團審查制度。雖然法官比較喜歡用初審程序(沒有陪審團，法官自行裁定)，但一般觀察，檢察官似乎較偏好採用大陪審團制度。或許因為大陪審團審查是採不公開之秘密進行方式，證據資料不須先公開審查，且檢方證人不用如在初審程序時可能遭被告詰問之原故。大陪審團的審查進行程序，是由檢察官提出指控，並提示檢察官認為可成立最基本之訴追條件的證據即可。因大陪審團審查是秘密進行，嫌疑人及其律師並不在場，但遭起訴的嫌疑人可於審查後取得大陪團程序進行的紀錄繕本，這也是檢察官只會揭露最基本證據之最重要原因。如有必要，檢察官可以傳喚嫌疑人或其他證人在大陪審團審查時到庭作證。如果大陪審團決定起訴，就會確認檢察官之控狀，稱之為”true bill”，如果決定不起訴，則稱其提出之否決為”no-bill”。一般而言，大陪審團的審查程序並非在對抗式的程序下進行，大陪審團只能聽聞檢察官提出的陳述和證據，雖然檢察官對於被告有利的證據也有義務提出
，但此類證據之提出情形通常很少見。所以在缺少對造質疑證據的情況下，大陪審團多會依檢察官之請求而對被指控犯罪的被告提起公訴。這也是大陪審團常被譏為是檢察官的橡皮圖章(rubber stamps)的原因，而遭各界質疑此種審查機制是否有意義。
4、 證據開示制度：
證據開示（Disclosure of Evidence），是指檢辯雙方在法庭審判前相互展示證據的一項制度，因為英美當事人進行主義之對抗式訴訟制度的刑事訴訟中，若實行起訴狀一本主義，法官之角色將係消極的中間仲裁者，故證據開示的程序就更為重要，否則法庭審判將演變成出絕招致勝的司法競技場，檢辯雙方在訴訟中的相互突襲不可避免，難以達成發現真實的審判功能。一旦檢辯雙方進行了充分的準備，法庭中的質證就能針對爭點進行，證據訊息能夠在庭審中充分交流，方能有利於法庭對案件事實形成正確的判斷。是確立證據開示制度乃基於其有利於案件的訴訟程序變得迅速、有效率。美國1946年「聯邦刑事訴訟規則(Federal Rules of Criminal Procedure )」第16條(附件二)中首次確立了證據開示規則，以後各州也相繼規定，並逐漸擴大了證據開示的範圍。美國目前證據開示制度之實務運作重點如下：
(1) 檢察官在審判前須對被告揭露所持證物：各州均有制定證據開示規則，規定檢察官在審判前須對被告揭露所持證物。此舉不純粹是為了確保審判結果的公平，立法者認為若被告在審判前得悉檢方持有強大證據，會比較可能進行認罪協商，以節省案件進入審判程序所須花費的時間和金錢。美國目前百分之九十之刑事案件是在審判前就解決確定，證據開示制度或許扮演一重要角色。
(2) 原始資料始須提出：證據開示規則通常區分原始資料(raw information)、準備資料(attorney work product)，前者例如：證人姓名、警方報告
、毒品或酒精測試結果等；後者是指檢察官或律師的攻防策略。一般來說，原始資料須在審判前提示予被告知悉。但儘管潮流大致是傾向自由開放的證據開示，但各管轄法院對於證據開示法則的規定仍有相當大的不同。例如，聯邦法院的做法(依據美國聯邦法典18 United States Code §3500，附件三)，在政府證人出庭作證之前，被告是不可以知悉其審前陳述的
。但加州刑法典之規定又有不同，其甚至明文規定檢察官在審判前(正常狀況至少審判前30天)應揭露之證據事項
( Section 1054.1 of the California Penal Code.，附件四)。惟檢察官對被告的攻防策略準備資料，是不須要在證據開示時提出的；不論檢辯雙方，都必須為審判做準備，並保留其智慧結晶以對抗不認真準備的對造。

(3) 證據開示之時間點：證據開示之時點，不限於審判前的某一特定時間。整個審前階段都可進行各項的證據開示。故被告可能在第一次出庭時收到逮捕報告，卻在審判期日前不久才收到檢方提出的血液分析鑑定書。
(4) 對被告有利事證之提供：檢察官若知悉對被告有利之事證，即可能使被告獲無罪的訊息，必須在審判前對被告揭露(disclose)該項訊息
，英美法稱之為「可證明無罪之訊息(“exculpatory” information)
」。只要該項訊息足以使一理性(reasonable)之法官或陪審員，對被告是否犯罪心中產生懷疑(不須達至可證明被告係無辜之程度)，此項訊息就必須對被告揭露。若檢察官未揭露此項訊息讓被告知悉，且因此使被告獲致有罪判決，若被告上訴，則上訴法院可以廢棄原判決。
(5) 被告前科資料之檢視：被告可以要求檢視其以往之逮捕及犯罪紀錄，亦即前科資料(criminal record; rap sheet)，若發現前科資料上有同名錯誤、罪名錯誤或案件撤銷卻仍有紀錄之情形等，即可及時更正。但須注意的是，若前科紀錄上漏失掉部分犯罪紀錄，被告並沒有義務提醒檢察官，因為那是政府的工作。
(6) 對等證據開示法則：傳統的觀念，檢察官是不能從被告身上獲取訊息的，但近幾年來，證據開示制度趨向「雙向交流(two-way street)」。因為既然被告可以得悉檢察官取得之證據資料，檢察官自然也得檢視被告所擁有的證據資料。雖然有被告爭執此舉違反憲法第五修正案所保障的被告有權保持緘默及被告有「無自證己罪」(privilege against self-incrimination)之權利的規定，然而，所謂的「對等證據開示法則(reciprocal discovery laws)」已經聯邦最高法院著有判例支持
，聯邦法律
( Federal Rule of Criminal Procedure 12. 1.，附件五)及部分州法亦有將此法則訂入明文者
(加州刑法典§ 1054.3.，同附件四)、(佛蒙特州刑事訴訟規則16.1(a)(1).，附件六)。依此法則，若被告不願應檢察官的要求，提出能證明其有不在場證明的證人名字及其地址，該不在場證明就不能提出作為證據，法院亦不能傳喚該證人出庭作證。
5、 交互詰問制度在審判程序中之運用：
既採「起訴狀一本」，所有之證據資料待審判庭時才一一呈現，故如何在公訴程序將證人證物完整的陳述、展現，端賴檢、辯雙方如何進行攻擊防禦。美國刑事訴訟審判程序和詰問方式，即使同一法院的法官也可能各有不同的做法。一般而言，其刑事訴訟最標準的審判程序如下：
(1) 檢辯雙方先決定是選擇由法官審判，還是由陪審團審判。
(2) 若選擇採用陪審團，即須進行選任陪審員(voir dire)之程序。 
(3) 界定證據( address evidence issues)：檢辯雙方在進入正式審判前可以提出動議，請求對於有爭議之證據予以排除，禁止該證據進入法庭為證
，希望在第一時間避免陪審團聽到不適當之證據而影響其心證。
(4) 陳述事實要旨(opening statements)：檢方、辯方依序陳述事實。在此程序中，雙方只能說明待證事實及欲提出何種證據，但不能介紹證據內容，也不能就實體爭執；換言之，僅是證據的預覽，而不是爭執雙方所提證據之可信度。
(5) 檢察官對於己方證人之直接訊問(prosecution case-in-chief through direct examination)：因檢察官對所述案件負有舉證責任，故由其先進行己方證人之訊問。直接訊問應以非誘導式的訊問方式為之。
(6) 辯方對於檢方證人之詰問(cross-examination)：詰問之範圍限於證人在直接訊問時之內容，主要目的是質疑證人在直接訊問時之證言可信度。詰問可以誘導式的訊問方式為之。
(7) 檢察官對己方證人之再次訊問(redirect examination)：再次訊問的目的是讓證人有機會就詰問時被質疑的證言內容予以說明澄清。
(8) 檢察官提證完畢(prosecution rests)。
(9) 辯方提撤銷起訴動議(motion to dismiss)：在檢察官提證完畢後，如辯方認為檢方證據不充分，可以向法官提出撤銷起訴動議。若法官准許，即等同於被告無罪釋放，被告就不會再被審訊。但法官駁回撤銷起訴動議(motion to dismiss denied)之情形較多。
(10) 辯方對己方證人之直接訊問(defense case-in-chief through
    direct examination)：若被告沒有提出撤銷起訴動議，或法官駁回被
告之撤銷起訴動議，則辯方提出己方之證人為證，進行直接訊問。
(11) 檢察官對於辯方證人之詰問(cross-examination)。
(12) 辯方對己方證人再次訊問(redirect)。
(13) 辯方提證完畢(defense rests)。
(14) 檢察官提反證 (prosecution rebuttal)：辯方提證完畢，檢察官
   還可以針對辯方所提證據提出反證，但不能藉提出反證之方式，再次提出曾提過的相同證據，或提出與被告所提證據範  圍內容無關之新證據。
(15) 釐清適用法律及其爭點(instructions settled)：檢、辯雙方與法
  官共同釐清應告知陪審團之適用法律及其爭點。 
(16) 檢察官進行言詞辯論(prosecution closing argument)：檢察官總
結證據，並說明應判決被告有罪之理由。此程序不宜再以尚有證據未提出而要求再行提證。
(17) 辯方進行言詞辯論(defense closing argument)：辯方律師總結證
據，並說明應判決被告無罪或較輕罪名之理由。此程序不宜再以尚有證據未提出而要求再行提證。
(18) 法官指示陪審團本案爭執要點及適用法律
( jury instructed)：
通常法官指示的要點包括各種法律原則，如本案之犯罪構成要件要素、何謂「合理的懷疑」、陪審團之決議須一致之要求、所有本案適用之法律規範、評估證人可信度的因素有哪些，及陪審團之內部規則(例：陪審團主席”foreperson”之選任
、如何執行陪審團之審議等)。但法官不能先向陪審團透露其就本案之心證。
(19) 陪審團進行評議( jury deliberations)：陪審團之決議須全體一致
才能達成判決。
(20) 被告提起對於陪審團有罪評議之審後動議(post-trial motions if 
guilty verdict) ：若陪審團宣告被告有罪判決後，被告可以提審後動議要求法官推翻陪審團之決議，予以重新審訊
或命令被告無罪釋放
。但法官通常會駁回被告之審後動議。
(21) 法官之量刑判決(sentencing if guilty verdict)：對於陪審團評議
有罪之案件，若被告沒有提出審後動議，或法官駁回被告之審後動議(post-trial motions denied)，法官即可當庭或另擇期日宣告量刑之判決。
6、 陪審團制度：
英美訴訟制度最大特色並向來被視為其司法制度之核心機制，即其陪審團制度
。雖然被告也可選擇放棄陪審團審判之權利
，而由法官審判。陪審團有二種：大陪審團(grand jury) 和陪審團 ( trial jury, 亦稱小陪審團”petit jury” )。大陪審團、小陪審團都是公民中隨機挑選出來，在案件中扮演聽證的角色，二者最大不同在於1. 大陪審團決定是否對犯罪嫌疑人提起公訴，小陪審團決定被告是否有罪。2.大陪審團採秘密程序進行，小陪審團是在公開審判程序進行。3.大陪審團任命期間較長，通常與法庭期間(a term of court)一致，多為六至十八個月；小陪審團審訊期間較短，除非是碰到較長的審判，否則十天即可。4.大陪審團成員為15-23人(在聯邦法院為16-23人，參見聯邦刑事訴訟規則(Federal Rules of Criminal Procedure6(a)，附件八 )，小陪審團成員通常為6人或12人。5. 大陪審團並不一定須要全體意見一致才能提起公訴，例如在聯邦法體系，12人以上同意就可提起公訴(參見聯邦刑事訴訟規則Federal Rules of Criminal Procedure6(f)，同附件八)；但小陪審團一般必須全體一致裁定被告有罪(參見Federal Rules of Criminal Procedure第23條、第31條，附件九)。
陪審團制度之利弊優劣，在美國也引起很大爭議，如大陪審團被譏為是檢察官的橡皮圖章(rubber stamps)，而小陪審團之審判若僅憑藉一般知識經驗的陪審員能力是否能夠勝任日趨複雜或高科技化之案件型態、如何確保選任之陪審員公平無偏見、支持陪審團制度運作所需付出龐大的社會成本及被告因此增加之費用負擔(如律師為在陪審團面前有好表現以說服其為有利被告之認定結果，勢必得花費精神時間在蒐集證據證人、準備案件，此皆得轉嫁為被告之負擔)等等，都是近年來在美國引起質疑，要求陪審團制度或相關法律應考慮改革之原因。事實上，不論是民事審判或刑事審判，一些指標和數據顯示要求陪審團審判的案件已大幅萎縮
。就刑事案件而言，或許因其刑事政策，如聯邦量刑準則(Federal Sentencing Guidelines)對於認罪之懲處甚為優惠，致以認罪協商終結案件之比例大量成長，自然進入刑事審判的案件也就越來越少。雖然亞洲國家如日本、韓國之司法改革有引進陪審團制度之倡議，但是否適用於我國，就得考慮人民素質、法律素養、社會公益及成本等多重因素，可能還有待觀察，須審慎思量。司法院此波刑事訴訟程序之改革重點似亦未提及此部分，但為將美國起訴狀一本之刑事訴訟程序做一較完整之介紹，故亦將其陪審團制度做一概述，謹供參考。
7、 上訴(appeal)：
美國刑事訴訟制度既然採行「起訴狀一本」，所有證據、證人都在地方法院事實審理時提示、詰問過，縱然被告不服陪審團對其認定有罪之判決
而決定上訴，但上訴法院就不再審酌新證據或傳喚證人，亦即上訴法院不審理事實，只決定法律爭議。故上訴法院之審理要提上訴理由之書狀，不一定有言詞辯論的機會。而且上訴法院僅就原事實審之判決本身是否有理由撤銷，以及原判決量刑刑度是否符合法律規定做審理。基本上亦只有法律上的錯誤嚴重影響到判決結果，上訴審法官才可能撤銷原判決；如果雖有法律上錯誤但可以合理地認為係無害於判決結果的，該判決就不致被撤銷
。但量刑判決就不同，如果法官已就法定刑度範圍內審慎考量過，則上訴法院基本上都會維持；惟法官在量刑上若不符合法律規定，上訴法院就會退回原法院重新為量刑判決。
結語：
其實，我國刑事訴訟制度經近幾年多次修正變革，與美國刑事訴訟程序之精神及實務上之做法已相當接近，包括簡易判決處刑、認罪協商量刑機制、緩起訴處分之執行、證據開示制度、公訴程序交互詰問之實施等。若再強化實行起訴狀一本主義，固然對於落實無罪推定原則、維持訴訟程序上之正義及加強事實審之調查證據，以達發現真實、實現實質上正義之目的有其正面意義，但個人以為如何提升法官的審判能力，培養其品操思想及強化其法律專業之要求，才應是核心問題，畢竟是由法官主導刑事程序的進行及訴訟的指揮。借鏡他國的刑事訴訟制度之外，審、檢、辯的素質、觀念、能力若能共同提升，刑事訴訟的改革始有成功之日。
附件一：
Rule 7. The Indictment and the Information

(a) When Used.

(1) Felony. 
An offense (other than criminal contempt) must be prosecuted by an indictment if it is punishable:

(A) by death; or

(B) by imprisonment for more than one year.

(2) Misdemeanor. 
An offense punishable by imprisonment for one year or less may be prosecuted in accordance with Rule 58(b)(1).

(b) Waiving Indictment. 

An offense punishable by imprisonment for more than one year may be prosecuted by information if the defendant -- in open court and after being advised of the nature of the charge and of the defendant's rights -- waives prosecution by indictment.

(c) Nature and Contents.

(1) In General. 
The indictment or information must be a plain, concise, and definite written statement of the essential facts constituting the offense charged and must be signed by an attorney for the government. It need not contain a formal introduction or conclusion. A count may incorporate by reference an allegation made in another count. A count may allege that the means by which the defendant committed the offense are unknown or that the defendant committed it by one or more specified means. For each count, the indictment or information must give the official or customary citation of the statute, rule, regulation, or other provision of law that the defendant is alleged to have violated. For purposes of an indictment referred to in section 3282 of title 18, United States Code, for which the identity of the defendant is unknown, it shall be sufficient for the indictment to describe the defendant as an individual whose name is unknown, but who has a particular DNA profile, as that term is defined in section 3282.

(2) Criminal Forfeiture. 
No judgment of forfeiture may be entered in a criminal proceeding unless the indictment or the information provides notice that the defendant has an interest in property that is subject to forfeiture in accordance with the applicable statute.

(3) Citation Error. 
Unless the defendant was misled and thereby prejudiced, neither an error in a citation nor a citation's omission is a ground to dismiss the indictment or information or to reverse a conviction.

(d) Surplusage. 

Upon the defendant's motion, the court may strike surplusage from the indictment or information.

(e) Amending an Information. 

Unless an additional or different offense is charged or a substantial right of the defendant is prejudiced, the court may permit an information to be amended at any time before the verdict or finding.

(f) Bill of Particulars. 

The court may direct the government to file a bill of particulars. The defendant may move for a bill of particulars before or within 10 days after arraignment or at a later time if the court permits. The government may amend a bill of particulars subject to such conditions as justice requires.

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr. 24, 1972, eff. Oct. 1, 1972; Apr. 30, 1979, eff. Aug. 1, 1979; Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 17, 2000, eff. Dec. 1, 2000; Apr. 29, 2002, eff. Dec. 1, 2002.)

附件二：
Rule 16. Discovery and Inspection

(a) Government's Disclosure.

(1) Information Subject to Disclosure.
(A) Defendant's Oral Statement. 

Upon a defendant's request, the government must disclose to the defendant the substance of any relevant oral statement made by the defendant, before or after arrest, in response to interrogation by a person the defendant knew was a government agent if the government intends to use the statement at trial.

(B) Defendant's Written or Recorded Statement. 

Upon a defendant's request, the government must disclose to the defendant, and make available for inspection, copying, or photographing, all of the following:

(i) any relevant written or recorded statement by the defendant if:

· the statement is within the government's possession, custody, or control; and 

· the attorney for the government knows -- or through due diligence could know -- that the statement exists;

(ii) the portion of any written record containing the substance of any relevant oral statement made before or after arrest if the defendant made the statement in response to interrogation by a person the defendant knew was a government agent; and

(iii) the defendant's recorded testimony before a grand jury relating to the charged offense.

(C) Organizational Defendant. 

Upon a defendant's request, if the defendant is an organization, the government must disclose to the defendant any statement described in Rule 16(a)(1)(A) and (B) if the government contends that the person making the statement:

(i) was legally able to bind the defendant regarding the subject of the statement because of that person's position as the defendant's director, officer, employee, or agent; or

(ii) was personally involved in the alleged conduct constituting the offense and was legally able to bind the defendant regarding that conduct because of that person's position as the defendant's director, officer, employee, or agent.

(D) Defendant's Prior Record. 

Upon a defendant's request, the government must furnish the defendant with a copy of the defendant's prior criminal record that is within the government's possession, custody, or control if the attorney for the government knows -- or through due diligence could know -- that the record exists.

(E) Documents and Objects. 

Upon a defendant's request, the government must permit the defendant to inspect and to copy or photograph books, papers, documents, data, photographs, tangible objects, buildings or places, or copies or portions of any of these items, if the item is within the government's possession, custody, or control and:

(i) the item is material to preparing the defense;

(ii) the government intends to use the item in its case-in-chief at trial; or

(iii) the item was obtained from or belongs to the defendant.

(F) Reports of Examinations and Tests. 

Upon a defendant's request, the government must permit a defendant to inspect and to copy or photograph the results or reports of any physical or mental examination and of any scientific test or experiment if:

(i) the item is within the government's possession, custody, or control;

(ii) the attorney for the government knows -- or through due diligence could know -- that the item exists; and

(iii) the item is material to preparing the defense or the government intends to use the item in its case-inchief at trial.

(G) Expert Witnesses. 

At the defendant's request, the government must give to the defendant a written summary of any testimony that the government intends to use under Rules 702, 703, or 705 of the Federal Rules of Evidence during its case-in-chief at trial. If the government requests discovery under subdivision (b)(1)(C)(ii) and the defendant complies, the government must, at the defendant's request, give to the defendant a written summary of testimony that the government intends to use under Rules 702, 703, or 705 of the Federal Rules of Evidence as evidence at trial on the issue of the defendant's mental condition. The summary provided under this subparagraph must describe the witness's opinions, the bases and reasons for those opinions, and the witness's qualifications.

(2) Information Not Subject to Disclosure. 
Except as Rule 16(a)(1) provides otherwise, this rule does not authorize the discovery or inspection of reports, memoranda, or other internal government documents made by an attorney for the government or other government agent in connection with investigating or prosecuting the case. Nor does this rule authorize the discovery or inspection of statements made by prospective government witnesses except as provided in 18 U.S.C. § 3500.

(3) Grand Jury Transcripts. 
This rule does not apply to the discovery or inspection of a grand jury's recorded proceedings, except as provided in Rules 6, 12(h), 16(a)(1), and 26.2.

(b) Defendant's Disclosure.

(1) Information Subject to Disclosure.
(A) Documents and Objects. 

If a defendant requests disclosure under Rule 16(a)(1)(E) and the government complies, then the defendant must permit the government, upon request, to inspect and to copy or photograph books, papers, documents, data, photographs, tangible objects, buildings or places, or copies or portions of any of these items if:

(i) the item is within the defendant's possession, custody, or control; and

(ii) the defendant intends to use the item in the defendant's case-in-chief at trial.

(B) Reports of Examinations and Tests. 

If a defendant requests disclosure under Rule 16(a)(1)(F) and the government complies, the defendant must permit the government, upon request, to inspect and to copy or photograph the results or reports of any physical or mental examination and of any scientific test or experiment if:

(i) the item is within the defendant's possession, custody, or control; and

(ii) the defendant intends to use the item in the defendant's case-in-chief at trial, or intends to call the witness who prepared the report and the report relates to the witness's testimony.

(C) Expert Witnesses. 

The defendant must, at the government's request, give to the government a written summary of any testimony that the defendant intends to use under Rules 702, 703, or 705 of the Federal Rules of Evidence as evidence at trial, if -- 

(i) the defendant requests disclosure under subdivision (a)(1)(G) and the government complies; or

(ii) the defendant has given notice under Rule 12.2(b) of an intent to present expert testimony on the defendant's mental condition.

This summary must describe the witness's opinions, the bases and reasons for those opinions, and the witness's qualifications[.]

(2) Information Not Subject to Disclosure. 
Except for scientific or medical reports, Rule 16(b)(1) does not authorize discovery or inspection of:

(A) reports, memoranda, or other documents made by the defendant, or the defendant's attorney or agent, during the case's investigation or defense; or

(B) a statement made to the defendant, or the defendant's attorney or agent, by:

(i) the defendant;

(ii) a government or defense witness; or

(iii) a prospective government or defense witness.

(c) Continuing Duty to Disclose. 

A party who discovers additional evidence or material before or during trial must promptly disclose its existence to the other party or the court if:

(1) the evidence or material is subject to discovery or inspection under this rule; and

(2) the other party previously requested, or the court ordered, its production.

(d) Regulating Discovery.

(1) Protective and Modifying Orders. 
At any time the court may, for good cause, deny, restrict, or defer discovery or inspection, or grant other appropriate relief. The court may permit a party to show good cause by a written statement that the court will inspect ex parte. If relief is granted, the court must preserve the entire text of the party's statement under seal.

(2) Failure to Comply. 
If a party fails to comply with this rule, the court may:

(A) order that party to permit the discovery or inspection; specify its time, place, and manner; and prescribe other just terms and conditions;

(B) grant a continuance;

(C) prohibit that party from introducing the undisclosed evidence; or

(D) enter any other order that is just under the circumstances.

(As amended Feb. 28, 1966, eff. July 1, 1966; Apr. 22, 1974, eff. Dec. 1, 1975; July 31, 1975, eff. Dec. 1, 1975; Dec. 12, 1975; Apr. 28, 1983, eff. Aug. 1, 1983; Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 29, 1994, eff. Dec. 1, 1994; Apr. 11, 1997, eff. Dec. 1, 1997; Apr. 29, 2002, eff. Dec. 1, 2002; Nov. 2, 2002, eff. Dec. 1, 2002.)

附件三：
18 United States Code§ 3500. 
Demands for production of statements and reports of witnesses
(a) In any criminal prosecution brought by the United States, no statement or report in the possession of the United States which was made by a Government witness or prospective Government witness (other than the defendant) shall be the subject of subpena, discovery, or inspection until said witness has testified on direct examination in the trial of the case. 

(b) After a witness called by the United States has testified on direct examination, the court shall, on motion of the defendant, order the United States to produce any statement (as hereinafter defined) of the witness in the possession of the United States which relates to the subject matter as to which the witness has testified. If the entire contents of any such statement relate to the subject matter of the testimony of the witness, the court shall order it to be delivered directly to the defendant for his examination and use. 

(c) If the United States claims that any statement ordered to be produced under this section contains matter which does not relate to the subject matter of the testimony of the witness, the court shall order the United States to deliver such statement for the inspection of the court in camera. Upon such delivery the court shall excise the portions of such statement which do not relate to the subject matter of the testimony of the witness. With such material excised, the court shall then direct delivery of such statement to the defendant for his use. If, pursuant to such procedure, any portion of such statement is withheld from the defendant and the defendant objects to such withholding, and the trial is continued to an adjudication of the guilt of the defendant, the entire text of such statement shall be preserved by the United States and, in the event the defendant appeals, shall be made available to the appellate court for the purpose of determining the correctness of the ruling of the trial judge. Whenever any statement is delivered to a defendant pursuant to this section, the court in its discretion, upon application of said defendant, may recess proceedings in the trial for such time as it may determine to be reasonably required for the examination of such statement by said defendant and his preparation for its use in the trial. 

(d) If the United States elects not to comply with an order of the court under subsection (b) or (c) hereof to deliver to the defendant any such statement, or such portion thereof as the court may direct, the court shall strike from the record the testimony of the witness, and the trial shall proceed unless the court in its discretion shall determine that the interests of justice require that a mistrial be declared. 

(e) The term “statement”, as used in subsections (b), (c), and (d) of this section in relation to any witness called by the United States, means— 

(1) a written statement made by said witness and signed or otherwise adopted or approved by him; 

(2) a stenographic, mechanical, electrical, or other recording, or a transcription thereof, which is a substantially verbatim recital of an oral statement made by said witness and recorded contemporaneously with the making of such oral statement; or 

(3) a statement, however taken or recorded, or a transcription thereof, if any, made by said witness to a grand jury.
附件四：
California Penal Code

SECTION 1054.1

1054.1.  The prosecuting attorney shall disclose to the defendant or

his or her attorney all of the following materials and information,

if it is in the possession of the prosecuting attorney or if the

prosecuting attorney knows it to be in the possession of the

investigating agencies:

   (a) The names and addresses of persons the prosecutor intends to

call as witnesses at trial.
   (b) Statements of all defendants.

   (c) All relevant real evidence seized or obtained as a part of the

investigation of the offenses charged.

   (d) The existence of a felony conviction of any material witness

whose credibility is likely to be critical to the outcome of the

trial.

   (e) Any exculpatory evidence.

   (f) Relevant written or recorded statements of witnesses or

reports of the statements of witnesses whom the prosecutor intends to

call at the trial, including any reports or statements or experts
made in conjunction with the case, including the results of physical

or mental examinations, scientific test, experiments, or comparisons

which the prosecutor intends to offer in evidence at the trial.

附件五：
Rule 12.1. Notice of an Alibi Defense

(a) Government's Request for Notice and Defendant's Response.

(1) Government's Request. 
An attorney for the government may request in writing that the defendant notify an attorney for the government of any intended alibi defense. The request must state the time, date, and place of the alleged offense.

(2) Defendant's Response. 
Within 10 days after the request, or at some other time the court sets, the defendant must serve written notice on an attorney for the government of any intended alibi defense. The defendant's notice must state:

(A) each specific place where the defendant claims to have been at the time of the alleged offense; and

(B) the name, address, and telephone number of each alibi witness on whom the defendant intends to rely.

(b) Disclosing Government Witnesses.

(1) Disclosure. 
If the defendant serves a Rule 12.1(a)(2) notice, an attorney for the government must disclose in writing to the defendant or the defendant's attorney:

(A) the name, address, and telephone number of each witness the government intends to rely on to establish the defendant's presence at the scene of the alleged offense; and

(B) each government rebuttal witness to the defendant's alibi defense.

(2) Time to Disclose. 
Unless the court directs otherwise, an attorney for the government must give its Rule 12.1(b)(1) disclosure within 10 days after the defendant serves notice of an intended alibi defense under Rule 12.1(a)(2), but no later than 10 days before trial.

(c) Continuing Duty to Disclose. 

Both an attorney for the government and the defendant must promptly disclose in writing to the other party the name, address, and telephone number of each additional witness if:

(1) the disclosing party learns of the witness before or during trial; and

(2) the witness should have been disclosed under Rule 12.1(a) or (b) if the disclosing party had known of the witness earlier.

(d) Exceptions. 

For good cause, the court may grant an exception to any requirement of Rule 12.1(a)è(c).

(e) Failure to Comply. 

If a party fails to comply with this rule, the court may exclude the testimony of any undisclosed witness regarding the defendant's alibi. This rule does not limit the defendant's right to testify.

(f) Inadmissibility of Withdrawn Intention. 

Evidence of an intention to rely on an alibi defense, later withdrawn, or of a statement made in connection with that intention, is not, in any civil or criminal proceeding, admissible against the person who gave notice of the intention.

(As added Apr. 22, 1974, eff. Dec. 1, 1975; amended July 31, 1975, eff. Dec. 1, 1975; Apr. 29, 1985, eff. Aug. 1, 1985; Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 29, 2002, eff. Dec. 1, 2002.)

附件六：
Vermont Rules of Criminal Procedure, Rule 16.1

WEST'S VERMONT RULES OF COURT

RULES OF CRIMINAL PROCEDURE

IV. ARRAIGNMENT AND PREPARATION FOR TRIAL

Copr. © 2006 Thomson/West.

Current with amendments received through June 15, 2006.


RULE 16.1. DISCLOSURE TO THE PROSECUTION
(a) The Person of the Defendant.
(1) Notwithstanding the initiation of judicial proceedings, and subject to constitutional limitations, upon motion and notice a judicial officer may require the defendant to:
(A) appear in a line-up;
(B) speak for identification by witnesses to an offense;
(C) be fingerprinted;
(D) pose for photographs;
(E) try on articles of clothing;
(F) permit the taking of specimens of material under his fingernails;
(G) permit the taking of samples of blood, hair, and other material of his body which involve no unreasonable intrusion thereof;
(H) provide specimens of his handwriting; and
(I) submit to a reasonable physical or medical inspection of his body or, if notice is given by the defendant that sanity is in issue or that expert testimony will be offered as provided in Rule 12.1, to a reasonable mental examination by a psychiatrist or other expert.
(2) Reasonable notice of the time and place of any personal appearance of the defendant required for the foregoing purposes shall be given by the prosecuting attorney to the defendant and his attorney. Provision may be made for appearances for such purposes in an order admitting the defendant to bail or providing for his release.
(b) Medical and Scientific Reports. Subject to constitutional limitations, the court may require that the prosecuting attorney be informed of and permitted to inspect and copy or photograph any reports or results, or testimony relative thereto, of physical or mental examinations or of scientific tests, experiments or comparisons, or any other reports or statements of experts which the defense intends to use at a hearing or trial. In ordering such discovery, the court shall protect against disclosure of the mental impressions, conclusions, opinions, or legal theories of defendant's attorney or other representative of the defendant.
(c) Witnesses. On request of the prosecuting attorney, the defendant's attorney shall disclose the names and addresses of persons whom he intends to call as witnesses at the trial, provided that the prosecuting attorney and his agents may thereafter interview any such witnesses not on the list supplied by him under Rule 16(a)(1) only in the presence of defendant's attorney or by deposition under Rule 15. The fact that a witness' name is on a list furnished under this subdivision and that he is not called shall not be commented upon at the trial.

附件七：
Rule 33. New Trial

(a) Defendant's Motion. 

Upon the defendant's motion, the court may vacate any judgment and grant a new trial if the interest of justice so requires. If the case was tried without a jury, the court may take additional testimony and enter a new judgment.

(b) Time to File.

(1) Newly Discovered Evidence. 
Any motion for a new trial grounded on newly discovered evidence must be filed within 3 years after the verdict or finding of guilty. If an appeal is pending, the court may not grant a motion for a new trial until the appellate court remands the case.

(2) Other Grounds. 
Any motion for a new trial grounded on any reason other than newly discovered evidence must be filed within 7 days after the verdict or finding of guilty.

(As amended Feb. 28, 1966, eff. July 1, 1966; Mar. 9, 1987, eff. Aug. 1, 1987; Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 29, 2002, eff. Dec. 1, 2002; July 12, 2005, eff. Dec. 1, 2005.)

附件八：
Rule 6. The Grand Jury

(a) Summoning a Grand Jury.

(1) In General.
When the public interest so requires, the court must order that one or more grand juries be summoned. A grand jury must have 16 to 23 members, and the court must order that enough legally qualified persons be summoned to meet this requirement.
(f) Indictment and Return.

A grand jury may indict only if at least 12 jurors concur. The grand jury—or its foreperson or deputy foreperson—must return the indictment to a magistrate judge in open court. If a complaint or information is pending against the defendant and 12 jurors do not concur in the indictment, the foreperson must promptly and in writing report the lack of concurrence to the magistrate judge.

附件九：
Rule 23. Jury or Nonjury Trial

(a) Jury Trial. 

If the defendant is entitled to a jury trial, the trial must be by jury unless:

(1) the defendant waives a jury trial in writing;

(2) the government consents; and

(3) the court approves.

(b) Jury Size.

(1) In General. 
A jury consists of 12 persons unless this rule provides otherwise.

(2) Stipulation for a Smaller Jury. 
At any time before the verdict, the parties may, with the court's approval, stipulate in writing that:

(A) the jury may consist of fewer than 12 persons; or

(B) a jury of fewer than 12 persons may return a verdict if the court finds it necessary to excuse a juror for good cause after the trial begins.

(3) Court Order for a Jury of 11. 
After the jury has retired to deliberate, the court may permit a jury of 11 persons to return a verdict, even without a stipulation by the parties, if the court finds good cause to excuse a juror.

(c) Nonjury Trial. 

In a case tried without a jury, the court must find the defendant guilty or not guilty. If a party requests before the finding of guilty or not guilty, the court must state its specific findings of fact in open court or in a written decision or opinion.

(As amended Feb. 28, 1966, eff. July 1, 1966; July 30, 1977, eff. Oct. 1, 1977; Apr. 28, 1983, eff. Aug. 1, 1983; Apr. 29, 2002, eff. Dec. 1, 2002.)
Rule 31. Jury Verdict

(a) Return. 

The jury must return its verdict to a judge in open court. The verdict must be unanimous.
(b) Partial Verdicts, Mistrial, and Retrial.

(1) Multiple Defendants. 
If there are multiple defendants, the jury may return a verdict at any time during its deliberations as to any defendant about whom it has agreed.

(2) Multiple Counts. 
If the jury cannot agree on all counts as to any defendant, the jury may return a verdict on those counts on which it has agreed.

(3) Mistrial and Retrial. 
If the jury cannot agree on a verdict on one or more counts, the court may declare a mistrial on those counts. The government may retry any defendant on any count on which the jury could not agree.

(c) Lesser Offense or Attempt. 

A defendant may be found guilty of any of the following:

(1) an offense necessarily included in the offense charged;

(2) an attempt to commit the offense charged; or

(3) an attempt to commit an offense necessarily included in the offense charged, if the attempt is an offense in its own right.

(d) Jury Poll. 

After a verdict is returned but before the jury is discharged, the court must on a party's request, or may on its own, poll the jurors individually. If the poll reveals a lack of unanimity, the court may direct the jury to deliberate further or may declare a mistrial and discharge the jury.

(As amended Apr. 24, 1972, eff. Oct. 1, 1972; Apr. 24, 1998, eff. Dec. 1, 1998; Apr. 17, 2000, eff. Dec. 1, 2000; Apr. 29, 2002, eff. Dec. 1, 2002.)

附件十：
Rule 52. Harmless and Plain Error

(a) Harmless Error. 

Any error, defect, irregularity, or variance that does not affect substantial rights must be disregarded.

(b) Plain Error. 

A plain error that affects substantial rights may be considered even though it was not brought to the court's attention. 

(As amended Apr. 29, 2002, eff. Dec. 1, 2002.)
� 參見95年12月28日司法院年終記者會之相關新聞報導及司法院96年1月5日新聞稿內容。


�大陪審團(grand jury)是由法院召集公民組成以審查檢察官提出之刑事案件，並再次審查被告被指控之罪名是否具有相當理由可信為其所犯，大陪審團並可以決定是否提起公訴(indict)。


� 在美國刑事訴訟程序下，檢察官可視當地刑事法律規定及犯罪行為之嚴重性決定是否直接向法院起訴或提經大陪審團決定是否提起公訴。前者多為輕罪(misdemeanor)之情形，所提訴狀稱之為criminal complaint, information,或petition。後者多屬重罪( felony)之情形，經大陪審團決定提起公訴之訴狀稱indictment.


� 參見美國聯邦刑事訴訟規則第7條c項1款之規定[Rule 7(c)(1) of the Federal Rules of Criminal Procedure]。


� 同前註。


�除了在過堂審訊時，被告可以請求直接為認罪處刑判決之外，若被告進入初審程序(preliminary hearing)，有時視當地法律規定及案情嚴重與否，檢察官與被告兩造亦可在初審時直接請求進行認罪協商(plea negotiations)或逕行依案卷資料審判(submit on the record)。初審程序之起訴審查詳本文後述。


� 如亞利桑那州就規定過堂審訊必須在指控提出後10日內進行(參見Arizona Rule of Criminal Procedure 14.1)，但加州刑法典就沒有期限要求的特別規定。


� 參見聯邦最高法院判決 Mallory v. U.S., 1957.


� 即「可證明無罪之證據(“exculpatory” evidence)」，詳如本文後述。


� 警方報告(police reports; arresting officers’ reports)詳細記載被告逮捕事項。包括警方調查意見、證人筆錄、搜索證物之描述。通常被告會在過堂審訊(arraignment)時收到警方報告繕本。另外，被告亦會收到逮捕令、搜索狀、及警方聲請令狀時之宣誓書(affidavit)，宣誓書上若沒有聲請核發令狀的正當理由(probable cause)，或就重要事實有不實敘述，被告可爭執系爭逮捕或搜證的合法性。 


� 參見美國聯邦法典18 United States Code §3500，亦稱the “Jencks Act.”


� 參見Section 1054.1 of the California Penal Code.，範圍包括：1.檢察官打算傳喚出庭作證之所有證人之姓名和地址。2.所有被告曾陳述之筆錄。3.任何警察搜索到或可作為系爭指控為調查部分的確實證據(real evidence)，如被告若被指控以致命凶器傷害他人，且警察有搜到應該是被告用來攻擊被害人的啤酒瓶，檢察官就須讓被告檢視該啤酒瓶。4.關鍵性證人係重罪犯之訊息，因其證言可信度(credibility)對判決結果有重要性。5.可證明被告無罪之證據(exculpatory evidence)。6.檢察官打算在審判庭中提出之相關書面證據(如證人甲曾經就指證被告搶劫犯行做過筆錄，若檢方欲傳喚甲到庭作證，甲之該份證言筆錄應先提示予被告)；或專家鑑定報告，包括精神或心理鑑定、科學實驗測試分析報告等(如被告因被指控酒後駕車而被採樣其尿液檢體，送經鑑定結果報告指出血液酒精濃度達0.11%，如果檢察官打算提出此份報告作為證據，須先對被告提示此項證據)。


� 例如甲被指控傷害毆打警察，甲辯稱係因遭警察非法使用暴力才正當自我防衛。檢察官打算提出現場錄影帶當證物，並自行製作了該錄影帶內容中要在審訊時強調的重要部分之摘要檔案。此時，錄影帶本身可以提示給被告得悉內容，但檢察官不須要將其製作的摘要檔案一併提示，因該摘要檔案係屬檢察官重要證據之策略分析。


� 例如乙被指控夜間竊盜，有二名證人A、B在嫌犯列隊接受指認(lineup)的過程中，指證乙是犯罪行為人，但在同樣指認過程中之證人C卻指證稱乙不是犯罪行為人，縱使檢察官認為C沒有說實話，但C之證詞對乙顯然有利，故檢察官仍須將C之證詞揭露讓乙知悉。


�參見聯邦最高法院判決Brady v. Maryland, Supreme Court of the United States, 1963. ( 373 U.S. 83, 87, 83 S.Ct.1194, 1196, 10 L.Ed.2d 215.)」


�參見聯邦最高法院判決Williams v. Florida (1970)


�參見聯邦刑事訴訟規則之規定(Federal Rule of Criminal Procedure 12. 1.)


�參見加州刑法典 (Cal. Penal Code § 1054.3.)；參見佛蒙特州刑事訴訟規則(Vermont Rule of Criminal Procedure 16.1(a)(1).)


� 此種動議稱為motions in limine. 書狀或口頭為之皆可。


� 有的法官將此程序提前至檢辯雙方言詞辯論前就對陪審團指示，有的甚至在審判一開始進行時就指示。


� 在陪審團離席進行評議之前，法官通常會指定一人為陪審團主席，稱之為”foreperson”或”foreman”， 陪審團主席的工作是執行評議及以全體陪審團之名義提出裁決。陪審團主席的投票權效力與其他陪審員一樣，他應該是促進評議討論進行者的角色，而不是議程領導人的角色。 


� 法官有權宣布審訊無效，核准重新審訊的情形，依聯邦刑事訴訟規則(參見Federal Rule of Criminal Procedure 33，附件七)必須「符合司法利益(if the interest of justice so requires)」；佛羅里達刑事訴訟規則(參見Florida Rule of Criminal Procedure 3.600)則明文列舉如有發現在審判前未能發現的重要新證據、陪審員在審判中的不當行為、法官檢察官有重要的法律錯誤，或法官對陪審團有不當的指示等情形，法官才可以准許重新審判。如果法官真的准許重新審判，檢察官可以提上訴。


�在面對陪審團裁決有罪的情形，法官極少會另行判決被告無罪，因為事實爭議是陪審團來決定。雖然嚴格按照法律而言，法官是可以基於被告之證據判令被告無罪開釋，但必須是被告提出之證據不管在事實上或法律上都足以令人信服被告確是無罪才有可能。此種情形極為少見。


� 英美訴訟陪審團制度之形成有其歷史背景，陪審團審判之獨立性亦是導致美國獨立革命的關鍵因素；非經大陪審團提起公訴，人民不應受判處死罪或會因重罪而被剝奪部分公權之審判的權利，並列入各州憲法及美國憲法第五俢正案所保障。參見Von Mehren & Peter Murry, Law in the United States, 2nd Ed., Chapter 8, “American Jury Trial”. 


�美國憲法第六俢正案保障刑事案件被告有權接受陪審團審判，但此項權利並非毫無限制，如微罪(petty offenses)案件就不適用。所謂微罪案件可被歸類為係本刑為六個月以下有期徒刑之罪。


� 參見Von Mehren & Peter Murry, Law in the United States, 2nd Ed., Chapter 8, “American Jury Trial”.


� 被告對於陪審團裁定其有罪之判決，有三種救濟途徑：1. 提審後動議請求法官撤銷陪審團判決，自為被告無罪之判決。2.提審後動議請求法官宣布陪審團審訊無效，重新審判。3.向上級法院提起上訴。


� 參見Federal Rule of Criminal Procedure 52，附件十。
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