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2006-2007國際租稅課程進修報告
壹、前言
在這個已發展為地球村的世界，市場經濟發展日新月異，巨額的資金以跨國型式在其間迅速流動，拉近了國與國間的距離，加速國與國之間的互動。區域聯盟就是配合此一世界經濟發展趨勢而產生。我國於2002年1月1日正式加入世界貿易組織（WTO）前，即已積極參加國際組織活動，以財稅部門來說，無論是經濟合作暨發展組織（Organization for Economic Co-operation and Development，簡稱OECD）、美洲國家稅務主管中心（Inter-American Center of Tax Administration，簡稱CIAT）或亞洲稅務行政及研究組織（Study Group on Asian Tax Administration and Research 簡稱 SGATAR）所舉辦的年會、座談或訓練，均派員參加，其目的即在於與國際財稅制度與實施經驗的分享與學習，藉此建立國際合作關係，並培養財稅人員的具國際視野及稅務專業知識。為了達成上述積極參加國際財稅研討活動之目的，財政部自90年代開始即開辦國際租稅訓練課程，廣收中外學員，同時每年遴選若干優秀人員至美國哈佛大學，參加國際租稅課程。近年更為了學習歐盟經驗，乃將送訓地區改至歐洲地區。
貳、學校及課程簡介
荷蘭萊登大學（Leiden University）乃荷蘭古老且知名大學，位於荷蘭省，介於海牙(Hague)和阿姆斯特丹(Amsterdam)中間，由Leiden搭火車到海牙只要15分鐘，到阿姆斯特丹約30分鐘左右。Leiden是個大學城，歷史悠久，人文氣息濃厚。各學院分布在城市內各角落，往來各學院間約莫15分鐘腳踏車程。該校國際租稅中心所設國際租稅課程(The Advanced LLM Program in International Tax Law)，係為期一年，以英語授課的碩士學程，在歐洲地區頗負盛名，師資來自荷蘭、英國、義大利及美國等知名大學、國際稅務組織、政府機關或法律事務所。學生主要來自歐洲各國，少數來自美洲及亞洲等地，多為具有實務經驗的律師、會計師或政府官員。本（2006-2007）學年，財政部選派人員有三，其中財政部賦稅署專員倪麗心及財政部臺灣省中區國稅局稅務員黃瓈緯，如往例參加國際租稅基礎理論、租稅協定及移轉計價等偏重直接稅課程，另一名係財政部賦稅署督導呂春熹，則是選修移轉計價、加值稅、關稅等間接稅課程，並就間接稅作一專題研究。本篇報告即由後者撰寫。
參、課程內容

呂員參與課程部份，其中移轉計價課程已由同期參加之倪員報告在案（請參考倪員96年4月20日出國進修報告），以下將就加值稅、關稅暨有關之間接稅及國際租稅規劃等課程，作一概要報告。
1、 加值稅
加值稅課程主要係以加值稅之基本觀念及主要原則，探討歐盟的加值稅制度。歐盟的加值稅除了第六號指令外，尚有各國依據該指令而另行訂定的國內相關法規，另外主要法源之一的歐盟法院(The Court of Justice, 簡稱ECJ)所做的判例也是課程探討的主要部份。歐盟加值稅的主要法規—第六號指令，曾於1977年5月重大修訂(歐盟理事會指令77/388/EEC)，業於2006年11月整個重新修訂(歐盟理事會指令2006/112/EC)，並於2007年1月1日起實施。有關該重新修訂後新舊條文條號對照表請詳見附錄一1。
授課教授以修訂後第六號指令（The Recast VAT Directive，簡稱RVD）為主，分別就各加值稅課稅議題，以案例討論說明，課程主要內容報告如下，至所涉及之條文可參考附錄三2：
1. 資料來源：http://eur-lex.europa.eu/LexUriServ/site/en/oj/2006/l_347/l_34720061211en00010118.pdf
2. 除了RVD條文外，歐盟法院的判例是相當重要的加值稅課徵法源，可至歐盟法院網站檢索並擷取各項議題相關之判例，其網址：http://curia.europa.eu/
（1） 加值稅的基本概念
RVD係針對原第六號加值稅指令整體修訂，並納入其他法令有關加值稅之規定，或排除應屬於其他法律之規定。歐盟會員國至遲應於2008年1月1日實施。加值稅的課稅範圍(Article 2)係指由應課稅人(Taxable Person)在歐盟地區內，以對價提供貨物或勞務者。另並就違法交易（例如循環交易逃漏加值稅，原文稱Carousel Fraud）、無對價之貨物或勞務之提供、無交易性質之支付、具有法律關係者及所謂的應課稅人，討論所涉及之條文及案例。
（2） 應課稅人
歐盟地區實施加值稅所採行的是全球觀念(Global Concept )。因為歐盟認為加值稅的最高原則，係僅能就直接消費面課稅，因此全球任何應課稅人因其經濟活動而繳納該地區加值稅者，只要不是最後消費者，都有權利申請抵減或退還其在歐盟地區所繳納之加值稅。

又依Article 9(1) RVD規定，應課稅人係指任何人於任何地方，執行經濟活動，無論該經濟活動之目的或結果。故基此原則，即使提供教育勞務，也在課稅範圍內，惟在此提醒，所謂在課稅範圍內，並不即指須課稅。經濟活動係指任何涉及生產、貿易或個人提供勞務。另ECJ把特定違法交易排除於應課稅範圍內(如Case 89/81 Hong Kong)。另亦有若干涉及何謂獨立執行，以及集團、公共團體等課徵議題。
（3） 應課稅交易
依Article 14 RVD貨物提供應課加值稅，所謂提供貨物，係指動產所有權的移轉，其他尚有依公共權力指示之移轉、僱用或購置、佣金、附著於不動產利益、建物，以及私人使用等課稅議題，另外。至於移轉方式不限於以法律所規定之權利之移轉(如Case C-320/88 SAFE)。當然，還有最複雜的議題，即是歐盟地區內之跨國交易。Article 24 RVD則係勞務提供之基本課稅規定，以及涉及私人使用、資產分配、員工之交通，還有貨物進口課徵規定。

（4） 貨物提供地
貨物提供地是決定歐盟地區加值稅課徵之關鍵。基本原則是對於無需運輸之貨物提供，以提供貨物時，貨物所在地為貨物提供地(Article 31 RVD)。至需移運之貨物，依Article 32 RVD 規定，基本上，應以起運地為貨物提供地。其它尚有涉及歐盟地區內之跨國採購、供應鏈交易、三角交易。至Article 43 RVD係規定勞務提供地之基本課稅原則，另亦尚有涉及歐盟地區內跨國勞務提供之課稅議題。

（5） 可課稅情事及可課稅權
應課稅人取得發票時，即享有抵減或申退的權利。RVD 規定可課稅情事(Chargeable Event)及可課稅權(Chargeability)，最主要就在避免稅捐機關在尚未徵起稅捐，就必須先退稅與應課稅人。依Article 63 RVD 貨物或勞務提供時，即為可課稅情事，而稽徵機關也同時有了課稅權。另外可課稅情事發生，自然得探討應課稅額，依Article 72 RVD規定，應課稅額係指在公開市場的價格，也就是為了取得貨物或勞務，消費者在公開、公平市場競爭下，依常規交易所需支付之金額。另外尚有涉及促銷活動，例如免費券、禮券，以及補助費等可課稅金額之議題。
（6） 加值稅的減免
歐盟加值稅之減免，分為可抵減及不可抵減的免稅。Article 132-134列舉有關公共利益活動，例如郵政、社會福利、教育及文化；Article 135-137則列明保險、再保險、不動產的租賃或金融交易等不可抵減之減免規定。Article 138-166則是有關歐盟區內跨國交易適用零稅率的規定。又對於不動產移轉之課徵加值稅，歐盟重新修訂之第六號指令則留給會員國相當大的國內法規規定之空間。
（7） 加值稅的抵退
加值稅的本質即是對於非消費者(Non-consumers)的退抵。Article 167起，即是有關歐盟地區加值稅的各項退抵規定，包括可退抵範圍、退抵之調整等等。
2、 關稅暨有關之間接稅
由於全球經濟市場的趨勢，國際貿易活動更加速發展。因此無論是公司或法律事務所從事於稅務工作者為了使其租稅規劃適宜，對國際關稅的相關法令莫不投以相當之注意。本課程提供目前國際關稅發展的概要了解，並特別針對如何降低國際間關稅負擔，以及如何藉由國際間關稅課徵之簡化，提升進出口貿易。另亦特別介紹促進歐盟關稅諧和的相關法令。
（1） 關稅的法源
歐洲各國的關稅協調始自1947年馬歇爾計劃(Marshall Plan)，並成立歐洲經濟合作委員會(CEEC)討論成立以GATT為原則的單一關稅聯盟。直到1953年正式成立關稅合作理事會（CCC），後因GATT烏拉圭回合談判後，於1995年1月1日成立世界貿易組織(World Trade Organization, WTO)，該理事會乃定名為世界關務組織(World Customs Organization, WCO)，表明兩者間之密切合作關係，並突顯其組織之全球性，會員數由1953年17國成長迄今已有171個關稅行政組織，貿易總額占全球的95%以上。WCO在於推動促進全球海關的協和與統一，主要任務為在關稅三大議題內，探討關稅系統與作業程序的簡化及提升效率。三大議題即貨物的分類、關稅估價及原產地規則。上開體系所定各項公約及協定等，即成為目前歐盟相關關稅法令的法源。在理事會(EEC) No 2913/92 號規定歐盟關稅稅則(Community Customs Code, CCC), 是為歐盟各國統一適用之關稅法則；No2454/93則是有關實施細則(IPCC): No0918/83規定歐盟關稅的減免（參考網站：http://europa.eu.int/eur-lex）。境內關稅係由歐盟關稅公庫統一收支調配。其未來短期目標係達成關稅法則之簡化及現代化，以及關稅課徵之電子化。
（2） 關稅的三大議題：原產地規則、關稅分類、關稅的估價
關稅的課徵首先決定於貨物的原產地，世界貿易組織係以非優惠性原產地規則為原則，歐盟關稅同盟則另有優惠原產地規則。（參考網站：http://europa.eu.int/comm/taxation_customs: origin）。優惠性原產地規則主要係為使訂有雙方或多方協定國家與歐盟間，或歐盟單方規定特定之進口，享有較低稅率的關稅。另外貨物來自泛歐洲重疊區域(Pan European cumulation area)，如符合特定情形亦可適用優惠性原產地規則。歐盟關稅分類規定係依國際商品統一分類制度公約（參考網站：http://european.eu.int/taxation_customs: TARIC and BTI）。主要分類規則有六：
規則一、貨物規格說明所屬大標題及章節。
規則二、未完成品貨物的相關規定。
規則三、同時適用若干分類規則之規定。
規則四、類似產品規定。
規則五、有關包裝材料之規定。
規則六、副標題之規定。
歐盟關稅估價規定於EEC Regulation No 1224/80，係依GATT第七條規定，進口貨物的估價，應依交易價格。依CCC第32條規定，關稅完稅價格包括：
· 買受人所發生之成本，包括貨櫃、包裝及仲介費（非屬購貨佣金）
· 供應商所提供之供應
· 專利權與許可之費用
· 再出售收入
· 至歐盟地區之運輸及保險費用
（3） 其他
其他部分包涵報關規定、簡化作業程序，以及具有經濟效益影響的海關作業，例如保稅倉庫、暫時進出口申請、境內加工遞延繳納或退回及境外加工等。另外亦論及對於菸酒及石油等貨物應課徵之間接稅稅目以及其暫緩繳納之相關規定。
3、 國際租稅規劃
在過去的20年間，稅務實務涉及國際事務部分急遽增加。本課程旨在提供目前國際租稅規劃的基本觀念及運用，涵蓋了跨國公司的經驗，以及毆盟幾個主要會員國的國內法規或個案法例之規定。
（1） 基本觀念
公司營利課稅，基本上係以單一公司為課稅客體，以常規交易原則及屬地或所得來源地原則計算營利所得。因此上開幾個原則所涉之租稅議題-- 移轉計價、PE及租稅協定均為國際租稅規劃所重視，以期能加以運用。例如，運用資源重分配或改變營運方式或風險移轉，把課稅來源從高稅率所地地區移往低稅率所在地區。
（2） 國際租稅規劃的涵義
就稽徵機關而言，逃稅與避稅的分野雖很清楚，前者違法，後者合法，然而對於租稅規劃與避稅間之分辨，就比較曖昧不清。因此在探討國際租稅規劃時，有必要釐清國際租稅規劃、避稅與逃稅的定義。
逃稅係指納稅義務人違反法律規定，逃漏應納稅捐。當然，法律規定在每個課稅地區/國家亦有所不同，在某國視為違法者，可能在另一國家則係合法。跨國交易使這種情形更形複雜難辨。OECD 在其1987年的國際租稅的逃稅與避稅報告中指出，逃稅者係指納稅義務人有意圖地並實際違反法令，逃漏應納稅捐。上開逃稅者固然於法難容，然而基於契約自由原則，目前世界上幾個主要的市場經濟大國，都可以認同納稅義務人經由規劃以達成節稅目的的作法。此可從英國1、澳洲2及美國3的法院所判定的個案法例看出。因此到底是避稅或租稅規劃，各國相關稅法規定在不同文化裡，會有所差異，甚至大相逕庭的作法。為此，OECD在上述報告中表示， 避稅向來為各國政府所關心，因為它違反租稅公義，減損政府預算，並扭曲國際競爭及資本流動。故而該報告指出，避稅通常包含三個要素：非基於經營或經濟目的、秘密性、利用法令疏漏。綜上，可以下圖表示三者之分界：
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1. Lord Tomlin, in Commissioners of Inland Revenue v. Ayrshire Pullman Motor Service & Ritchie, stated: “Every man is entitled, if he can, to order his affairs so that the tax attaching under the appropriate Acts is less than it otherwise would be.”
2. In Jaques v. Federal commissioner of Taxation, Starke J. wrote “there is nothing wrong in companies and shareholders entering, if they can, into transactions for the purpose of avoiding, or relieving them of taxation….”.

3. In Gregory v. Helvering Judege Learned Hand stated: “Any one may so arrange his affairs that his taxes shall be as low as possible; he is not bound to choose that pattern which will best pay the Treasury; there is not even a patriotic duty to increase one’s taxes”.

（3） 運用的分類
依所得結果，國際租稅規劃約可歸類為三：
1. 避免雙重課稅：一般而言，係利用參與免稅(participation exemption)或稅額扣抵方式達成。
2. 雙重免除：此種規劃較為少見，被視為有害的租稅規劃，不容於OECD 及歐盟各會員國。這也是近年來若干租稅協定特別訂出有關避免在兩方的課稅主權下，皆無租稅負擔的情形發生。
3. 負的租稅：此種規劃更為稀有，係指納稅義務人不僅無租稅負擔，甚而能得到退稅。簡單的例子可以發生在稽徵機關所採用以計算應納稅捐的利率高於銀行利率。因此納稅義務人很願意超付稅捐，以得到退還時較高的利息補貼，類此例子曾發生於荷蘭，惟該國為此現已修正相關之公司所得稅法(The Dutch Corporate Income Tax Act)第25條及股利扣繳辦法(The Dutch Dividend Withholding Tax Act)第10條規定。
又依運用性質，國際租稅規劃又可分類如下：
1. 暫時性與永久性的節稅
最常見的暫時性的節稅即是指租稅遞延的運用，而租稅遞延僅係將繳納時點後延，並非真的節稅，然而就集團而言，此種安排如能循環使用，似已近乎永久性的節稅。例如，集團間資產的買賣移轉，如其採用合併財務報表，則一加一減，並無所得產生。而只要此種移轉可以一直安排下去，則永無課稅所得。
2. 實質與形式的租稅規劃
國際租稅規劃如係實質上的安排，通常係指納稅客體改變經濟活動。例如，當某一課稅主權國實質稅率偏高時，跨國企業很可能不考慮在該國營運或遷離該國。而如能以形式上方式達到租稅規劃目的，則係較為有效的方式。例如，跨國企業在高稅率所在國家透過貸款所付的利息費用來抵減應所得，而實際的利潤藉以移轉到低稅率國家。
3. 雙重課稅協定與無租稅協定
最後一種分類方式，視國際租稅規劃是否透過租稅協定加以安排而定。例如，納稅義務人透過安排另一課稅主體於另一國家以享有該國所簽訂之租稅協定之利益。或者，例如，納稅義務人接受其位於低稅率國家的分公司已貸款名義給予之資金，逐漸將所得移轉出去，此一方式並無利用租稅協定。
（4） 國際租稅規劃的實際運用面
1. 藉由外部財務成本減緩稅負(debt pushdown)。
2. 消除利息所得的扣繳稅款。
3. 控股公司所在的選擇。
4. 股利分配扣繳之最小化。
5. 對經處分之子公司資本利得的租稅規劃。
6. 對移轉稅、印花稅及資本稅的租稅規劃。
7. 掌握利潤移往低稅率國家機會。
8. 掌握租稅折舊機會。
9. 享受併購公司資本利得免稅優惠規定。
肆、專題研究
除了選修國際租稅課程的若干科目外，也在該課程推介的Professor van Doseum指導下作一專題研究。以下是該專題研究的摘要報告（原文報告詳附錄三）。
（一）研究動機
台灣於1979年曾訂定禮券管理辦法，嚴格規範禮券發售資格，目的在抑制通貨膨脹，防止商業信用擴張，但此辦法業於1989年廢止，從此之後，商品禮券沒有受到規範。目前禮券的形式已發展成多樣化，有的是同一禮券持有人可以到不同營業人處兌換貨物，還有越來越多營業人，尤其是餐飲業者，如咖啡連鎖店等，以儲值卡方式代替以往紙本禮券。台灣的禮券管理機關－經濟部為規定禮券定型化契約應記載及不應記載事項，即因各行業所發行禮券形式愈形複雜，也因此發覺其管理之不易，去年首先上路的零售業禮券，即遭遇窒礙難行之處，將於本（2007）年陸續上路者，尚有健身中心、美容、觀光、旅遊業、停車場、交通運輸業等，所遭遇的管理問題也相形複雜化。在稅捐稽徵上，稅捐稽徵機關發覺現行的相關稅法，似乎無法涵蓋對目前禮券課稅所衍生的問題，例如愈來愈多的營業人對於所發售的禮券應於何時開立統一發票，亦產生疑義，或又應涉及統一發票給獎問題，因此常與要求開立統一發票之消費者發生爭議。而禮券多樣化亦為稽徵機關帶來稽徵實務配合問題。
（二）研究方法及其限制
基於前開所述情形，乃引起研究人員針對目前存在的各種不同的禮券形式，檢視現行相關稅法的適用性，並試圖研提適當解決方法或建議。以下將對研究範圍、方法及其限制加以說明。
合理的課稅應符合課稅原則與租稅政策目標。研究專題以利害關係人角度，並從財政理論、租稅政策與租稅政策目標，綜合歸納為三大原則，用以評估本研究對於禮券課稅處理及解決途徑的優劣性：
1. 公平原則：禮券課稅處理方式應考慮稅負的公平合理，避免重複課稅。
2. 效率原則：為促進經濟發展，禮券課稅處理方式應以合乎中性原則，避免增加營業人依從成本；能達到政策的多面向調適；能促進稽徵效率的提升。
3. 稅收原則：禮券課稅處理方式應考慮以能增加稅收為目的。
研究主題係有關禮券課稅之問題研究，首先以文獻探討方式，彙整課稅原則與租稅政策目標，作為衡量禮券課稅規定之適當性之指標，並蒐集我國目前禮券課稅之規定，及現行規定窒礙難行之處之相關資料，如禮券課稅規定之歷史背景，以及稽徵機關現有禮券課稅問題之個案。次以制度比較方式，就相對於歐盟現有禮券形式中找出與台灣所存在之禮券形式，以及匯整其對該類型禮券課稅之現行規定及問題，以及其目前針對禮券所研提的改進之道，作為與我國制度之比較分析研究。並以上開文獻探討及制度比較之研究所得，研提解決目前禮券課稅問題之途徑。惟歐盟目前對禮券課稅之問題研究，也才剛開始，目前係由歐盟執委會(European Commission)於2007年12月間發布諮詢文告，請會員國之稽徵機關、營業人、稅務顧問公司或事務所以及有興趣之個人，提供卓見。各相關單位、公司行號及人士之意見業已截止收件，執委會並於6月間將各方意見分為三大群組，並公佈該意見彙總之摘要。其進一步之發展，礙於時限，無法納入本專題研究，該部分亟待有興趣人士，繼續研究，俾利我國對禮券課稅之問題研究，並提供修法參考。
（三）研究發現及建議
經研究發現，在定義上，台灣對禮券主要分類為提貨禮券與現金禮券，而該兩類的禮券在歐盟係列為單一目的禮券(Single Purpose Voucher，簡稱SPV)。而台灣對於提貨禮券與現金禮券的課稅處理方式不一，前者禮券所能兌換的內容確定，故視出售禮券時如同銷售貨物或勞務，其課稅處理方式乃比照銷售貨物或勞務；後者則因禮券所能兌換內容不確定，故出售禮券時，尚非屬加值稅的課稅範圍。至歐盟對所定義的SPV，則以其所能兌換的貨物或勞務有一定範圍，依其法令規定，則應依加值稅課稅方式處理，也因如此未來可能面臨SPV變化多端且有跨國界問題，而使原來的定義及處理方式拙於因應。至歐盟所定義的MPV，對台灣而言，在法令規範下，已屬金融業務，非屬可發行之禮券範圍。
基本上，歐盟對SPV的課稅處理及台灣對提貨禮券一致，法令規定明確，從營業人、稽徵機關及消費者的觀點來看，皆能符合本研究所歸納的公平、效率及稅收等三大課稅原則。而台灣對出售現金禮券之課稅處理，認非屬加值稅課稅範圍，與本法對預收貨款之課稅處理方式不一，有失公平原則；又有讓營業人逃漏營利事業所得稅之弊端，增加稽徵機關查核負擔，有失公平及效率原則。而就禮券交易實質而言，如果持有禮券之消費者並非當初付錢購買禮券者，如鼓勵其索取統一發票，反而不當。
基於上開研究發現，研究人員提出兩點建議：
1. 重新定義禮券，修正相關法令：
以目前台灣地區禮券之發展趨勢，現金禮券之發行量相較提貨禮券逐漸增多。參照歐盟的禮券定義，實無將現行禮券化為提貨禮券及現金禮券兩類之必要。又目前對提貨禮券的課稅處理方式，從課稅的公平、效率及稅收原則而言，皆較現金禮券之處理方式為優，如參採目前提貨禮券之課稅方式，營業人於出售時開立統一發票，依據明確，會計處理上以預收貨款方式處理，並未帶來作業上的不便；而出售時即開立統一發票，報繳營業稅，使稽徵機關在稽徵執行上，亦有其便利，避免購買禮券之營業人重複列報費用之缺點。
為使重新定義較為明確，建議於營業稅法第3條第2項明確規定，發售禮券無論是以兌換明確數量之貨物或勞務或一定範圍內之貨物或勞務，均視為銷售貨物或勞務，並修改現行統一發票使用辦法第14條條文，規定開立禮券，應於出售禮券時開立統一發票，如此，不但符合建議修正後條文，也與本法原有對買賣業預收貨款應即開立統一發票之課稅處理方式一致。而這樣的課稅處理也較符合課稅的公平、效率及稅收原則。
2. 蒐集統計數據，掌握未來發展：
禮券之發行，有助工商發展，自應鼓勵，然應配合適當之管理，避免消費者及稅收之損失。目前台灣對禮券之管理及發行之資訊掌握不足，使本研究無法從統計數據上獲得分析資料，以便對課稅處理方式之評估，提供有力證明。建議禮券發行之主管機關增訂禮券發行種類及數量之資訊提供，除了可以適當管理外，並可提供稽徵機關與稽徵成果作一比對，掌握稅收。另鑑於禮券之發展日新月異，建議主管機關及稽徵機關，汲取國際之發展經驗，並相互密切合作，分享資訊。
伍、心得及建議
財政部每年遴選派員出國進修有關國際租稅課程，旨在培養稅務人才，學習及分享租稅經驗，並與其他國家稅務人才交流，擴展國際視野。而出國進修人員不僅確實能汲取最新的專業知識，亦能培養國際觀，結識此一領域之國際專家學者，種種心得、好處及建議，在歷年類似計畫的出國人員報告裡，屢被述明。在此似毋庸贅述，惟另從此次出國經驗的各階段，提出以下心得及建議：
（1） 出國前
1. 語言訓練的加強：
歐盟地區雖能以英語共通，然各國仍以各國語言為主，因此歐洲人英語口音極重，初來乍到的臺灣同學雖然語言程度已達進修計畫所要求之S2+，仍常常因聽力問題，甚感挫折。建議有意參加此一進修計畫同仁，如能在出國前至少一個月每天收聽英文新聞廣播節目，尤其是BBC的新聞廣播，其國際新聞的特派員多為各國人士，可以學習並熟悉多國口音。猶記曾參加財政部財稅人員訓練所長達半年的財稅專業英語課程，當時授課老師桂副所長先農即以此方式訓練同學聽力，半年間，即使每周僅一次的練習，同學們都可以感覺到自己聽力的進步。惟該語言課程結束後，本性疏懶又因公私繁忙，已有多年未再進行此種聽力訓練，乃致此次初到之時，適應較慢。
2. 出國文件的準備
荷蘭是申根簽證地區，對於簽證文件要求甚為嚴格，多須經過多層機關之公證。例如，一份無犯罪紀錄證明，除警察局出具證明外，尚須經法院、外交部領事事務局的認證；一份出生證明，除戶政事務所的出具證明外，尚須法院、外交部以及荷蘭在台辦事處的認證。因此該地區大學為配合移民局政策，亦都依此嚴格標準要求提供。此次參與此一進修計畫，雖事先有先行的同事倪麗心小姐告知應先行準備之簽證文件，然因每個人之個別情況仍有差異，加上各辦理申辦、公證及認證單位都有處理天數，建議參加該計劃同仁，在甄選上後，即可著手辦理，免得出國前，因耗時太多，又有臨時問題，會發生措手不及的情事。另外，對於自己出國研究的主題，也可及早蒐集國內相關資料，又飛往歐洲地區的行李限重僅能20公斤，且執行嚴格，最好都有電子檔，載入隨身碟或筆記型電腦裡。
3. 前人經驗的請益
本次獲選參與進修計畫的時間較為匆促，未及請教前屆參與者之經驗，乃致對於課程進行、生活方式、日常作息、文化習俗等方面，準備不足，多花較多時間才適應。故建議獲選者，多與前屆參與者聯絡，以事先蒐集相關資訊，尤其是當地的有用網站之網址之運用，如電話、火車、公車、銀行及郵政等等，掌握適切，可以秀才不出門，辦妥天下事，爭取時間，增加學習及生活上很多便利。
（2） 進修期間
1. 參與國際學生辦公室的新生活動
一般的大學都會為新生辦理新生訓練，以萊登為例，上下兩學期均有為期兩天的introduction day，學校安排有關課程、圖書館利用、網路資源利用、社團及生活環境等介紹，兩天活動除實用的資訊提供外，也提供餐飲，外加半日附近城鎮旅遊，還可藉機認識其他科系同學，機會難得，不宜錯過。
2. 無畏語言障礙積極參與班級活動
進修課程的課業繁重，又有隨科測驗，固然要花時間溫習功課。然而大多數來自歐盟地區的學員，因本身不是律師、會計師，就是政府官員，除了追求文憑外，公共關係也是他們所渴求的，因此課餘之暇，無論是國際租稅中心本身，或同學團體舉辦大小活動，如郊遊、參觀或聚餐，相當頻繁。亞洲學員雖有點語言或文化障礙，同時花費也蠻多的，然建議仍應依個人情形，儘可能參與，不要閉關自守。如此才不致漏掉一些非正式但有助於學習、生活或人際關係的資訊。也才能真正達到與國際稅務人員交流，培養國際觀的目的。
3. 認識並利用學校資源
參加進修計畫固然有其既定課程，然學校其他學習資源甚豐，例如學校圖書館提供個人電腦，其區域網路內業有歐洲知名之付費資料庫，例如國際財政文獻局(International Bureau of Fiscal Documentation)等，可供學習並擷取各種學術文章及資料。應盡可能利用進修期間下載業務或專業所需。另外學校語言中心之電腦教室提供語言學習資源給校內國際學生，其中電腦自習課程系免費，只要在語言中心開放時間內，即可自行進入學習，至於其他付費課程，對於校內學生亦有優惠，如係全修生尚可於全程參加後，全數退還。另外如有研究專題，辦理國際租稅課程的國際租稅中心也會推介論文寫作師資，供學員正式課程外的學習，惟須自費，然對於研究專題的寫作，仍有助益，可依個人情形參與。
4. 勇於嘗試異國文化
歐洲的飲食等文化與亞洲差異頗大，以食物為例，除非到亞洲商店，幾乎很難找到自己在國內習慣的食物及烹調用品。很多台灣學生的國內親人，不辭辛勞，固定給留學生郵寄食物等物品，除郵資耗費甚鉅，也漏失親近異國文化的機會，甚為可惜。進修人員在此進修期間，婉拒國內親友好意，堅持在生活鄰近地區定期開放露天市場或超市購買所有的日常用品及食物，平日自己利用當地素材作飯外，也偶爾偕同一兩好友，到外頭餐廳品嚐具歐洲各國風味的餐廳，除了可學習他國生活習俗及文化，亦可作為單調的學生生活的調劑。另外課程進行中，各國學員也會依不同的國家，排定國家日，如中國日、日本日、西班牙日或義大利日等等，由各國學員一展廚藝，展現各國飲食文化，這些特別事件都可成為美好記憶，建議不要輕易錯過。
（3） 回國後
出國進修是在職生涯難得的機會，能夠完成進修計畫返國，更是滿足個人成就感。而更重要的是，這段寶貴的經驗如何保存，使其能確實發揮效益。首先是回國後掌握時機，早日把尚稱深刻的印象及心得，彙總整理。撰寫出國報告，就是一個可以幫助完成此一整理工作的機會。另外，回國後繼續與前後屆參與者聯絡，組成類似同學會之團體，彼此把握並分享與該進修大學之老師或同學聯絡情形，或掌握這些老師或同學來台訪問資訊，藉以保持聯繫，繼續請益。
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	2
	2
	課稅範圍

	Who
	4
	9-13
	應課稅營業人

	
	4(1)
	9(1)
	納稅義務人之定義

	
	4(4)
	10, 11
	獨立/團體應課稅人

	What
	5
	14-19
	貨物之提供

	
	5(1)
	14(1)
	貨物提供之定義

	
	5(4)c
	14(2)c
	提供貨物之佣金

	
	5(6)
	16
	私人使用之適用

	
	5(7)(a)
	18(a)
	提供自己之貨物

	
	5(8)
	19
	有關移轉

	
	6
	24-29
	勞務之提供

	
	6(1)
	24,25
	勞務提供之定義

	
	6(2)a
	26(1)(a)
	私人使用貨物

	
	6(2)b
	26(1)(b)
	提供私人之勞務

	
	6(3)
	27
	提供自己之勞務

	
	6(4)
	28
	提供勞務之佣金

	
	6(5)
	29
	有關資產移轉

	
	7(1)(a),(b)
	30
	進口貨物

	Where
	7(2),(3)
	60,61
	進口貨物地

	
	8
	31-39
	提供貨物地

	
	9
	43-59
	提供勞務地

	
	9(1)
	43
	提供者所在地之提供

	
	9(2)e
	56
	買受者所在地之提供

	When
	10
	62-71
	可課稅情事及可課稅權

	How much
	11A
	72-92
	可課稅額

	
	11A(1)(a)
	73
	報酬

	
	11A(1)(b)
	74
	私人使用或提供自己之可課稅額

	
	11A(1)(c)
	75
	私人使用貨物/勞務之可課稅額

	
	11A(1)(d)
	77
	提供自己之勞務的公開市場價格

	
	12
	93-130
	稅率

	Exemptions
	13
	131-137
	境內免稅

	
	13A
	131-134
	公共利益之活動

	
	13A(1)(c)
	132(1)(c)
	醫療

	
	13A(1)(f)
	132(1)(f)
	成本分擔組織

	
	13A(1)(i)
	132(1)(i)
	教育

	
	13A(1)(o)
	132(1)(o),132(2)
	基金籌募

	
	13B
	135-136
	其他減免

	
	13B(a)
	135(1)(a)
	保險

	
	13B(b)
	135(1)(l)
	不動產租賃

	
	13B(d)(1)
	135(1)(b)
	借貸

	
	13B(d)(3)
	135(1)(d)
	收付帳戶等

	
	13B(d)(4)
	135(1)(e)
	現金、支票及錢幣等

	
	13B(d)(5)
	135(1)(f)
	公司/組織之股份、利息

	
	13B(d)(6)
	135(1)(g)
	投資基金

	
	13B(d)(g)
	135(1)(j)
	建築物之提供

	
	13B(d)(h)
	135(1)(k)
	土地之提供

	
	13C
	137
	選擇權

	
	14-16
	143-166
	進出口、國際運輸之減免

	Deduction
	17-20
	167-192
	抵減

	
	17(1)-17(5)
	167-172
	抵減範圍

	
	17(6),17(7)
	176,177
	抵減限制

	
	18
	178-183
	抵減之使用

	
	19
	173-175
	可抵減比例

	
	20
	184-192
	抵減之調整

	Person liable
	21
	193-205
	應納稅人

	Obligations
	22,22a
	206-280
	應付稅捐

	
	
	226-231
	開立發票

	
	
	232-237
	電子發票

	
	
	241-248
	帳簿記載

	Special Provisions
	24-26c
	281-369
	特別條款

	
	26c
	357-369
	電子勞務

	
	28a(3),(6),(7)
	20-23
	歐盟境內採購

	
	28b(a)(1),(2)
	40-42
	歐盟區內採購地

	
	28c(a)(a)
	138
	歐盟區內採購之減免

	
	28c(E)(3)
	141
	三角交易


資料來源：http://eur-lex.europa.eu/LexUriServ/site/en/oj/2006/l_347/l_34720061211en00010118.pdf
附錄二
The Recast VAT Directive
(Articles 1-205)
TITLE I

SUBJECT MATTER AND SCOPE

Article 1

1. This Directive establishes the common system of value added tax (VAT).

2. The principle of the common system of VAT entails the application to goods and services of a general tax on consumption exactly proportional to the price of the goods and services, however many transactions take place in the production and distribution process before the stage at which the tax is charged.

On each transaction, VAT, calculated on the price of the goods or services at the rate applicable to such goods or services, shall be chargeable after deduction of the amount of VAT borne directly by the various cost components.

The common system of VAT shall be applied up to and including the retail trade stage.

Article 2

1. The following transactions shall be subject to VAT:

(a) the supply of goods for consideration within the territory of a Member State by a taxable person acting as such;

(b) the intra-Community acquisition of goods for consideration within the territory of a Member State by:

(i) a taxable person acting as such, or a non-taxable legal person, where the vendor is a taxable person acting as such who is not eligible for the exemption for small enterprises provided for in Articles 282 to 292 and who is not covered by Articles 33 or 36;

(ii) in the case of new means of transport, a taxable person, or a non-taxable legal person, whose other acquisitions are not subject to VAT pursuant to Article 3(1), or any other non-taxable person;

(iii) in the case of products subject to excise duty, where the excise duty on the intra-Community acquisition is chargeable, pursuant to Directive 92/12/EEC, within the territory of the Member State, a taxable person, or a non-taxable legal person, whose other acquisitions are not subject to VAT pursuant to Article 3(1);

(c) the supply of services for consideration within the territory of a Member State by a taxable person acting as such;

(d) the importation of goods.

2. (a) For the purposes of point (ii) of paragraph 1(b), the following shall be regarded as ‘means of transport’, where they are intended for the transport of persons or goods:

(i) motorised land vehicles the capacity of which exceeds 48 cubic centimetres or the power of which exceeds 7,2 kilowatts;

(ii) vessels exceeding 7,5 metres in length, with the exception of vessels used for navigation on the high seas and carrying passengers for reward, and of vessels used for the purposes of commercial, industrial or fishing activities, or for rescue or assistance at sea, or for inshore fishing;

(iii) aircraft the take-off weight of which exceeds 1 550 kilograms, with the exception of aircraft used by airlines operating for reward chiefly on international routes.

(b) These means of transport shall be regarded as ‘new’ in the cases:

(i) of motorised land vehicles, where the supply takes place within six months of the date of first entry into service or where the vehicle has travelled for no more than 6 000 kilometres;

(ii) of vessels, where the supply takes place within three months of the date of first entry into service or where the vessel has sailed for no more than 100 hours; 11.12.2006 EN Official Journal of the European Union L 347/9

(iii) of aircraft, where the supply takes place within three months of the date of first entry into service or where the aircraft has flown for no more than 40 hours.

(c) Member States shall lay down the conditions under which the facts referred to in point (b) may be regarded as established.

3. ‘Products subject to excise duty’ shall mean energy products, alcohol and alcoholic beverages and manufactured tobacco, as defined by current Community legislation, but not gas supplied through the natural gas distribution system or electricity.

Article 3

1. By way of derogation from Article 2(1)(b)(i), the following transactions shall not be subject to VAT:

(a) the intra-Community acquisition of goods by a taxable person or a non-taxable legal person, where the supply of such goods within the territory of the Member State of acquisition would be exempt pursuant to Articles 148 and

151;

(b) the intra-Community acquisition of goods, other than those referred to in point (a) and Article 4, and other than new means of transport or products subject to excise duty, by a taxable person for the purposes of his agricultural, forestry or fisheries business subject to the common flat-rate scheme for farmers, or by a taxable person who carries out only supplies of goods or services in respect of which VAT is not deductible, or by a non-taxable legal person.

2. Point (b) of paragraph 1 shall apply only if the following conditions are met:

(a) during the current calendar year, the total value of intra- Community acquisitions of goods does not exceed a threshold which the Member States shall determine but which may not be less than EUR 10 000 or the equivalent in national currency;

(b) during the previous calendar year, the total value of intra-Community acquisitions of goods did not exceed the threshold provided for in point (a).

The threshold which serves as the reference shall consist of the total value, exclusive of VAT due or paid in the Member State in which dispatch or transport of the goods began, of the intra-Community acquisitions of goods as referred to under point (b)

of paragraph 1.

3. Member States shall grant taxable persons and non-taxable legal persons eligible under point (b) of paragraph 1 the right to opt for the general scheme provided for in Article 2(1)(b)(i). Member States shall lay down the detailed rules for the exercise of the option referred to in the first subparagraph, which shall in any event cover a period of two calendar years.

Article 4

In addition to the transactions referred to in Article 3, the following transactions shall not be subject to VAT:

(a) the intra-Community acquisition of second-hand goods, works of art, collectors' items or antiques, as defined in points (1) to (4) of Article 311(1), where the vendor is a taxable dealer acting as such and VAT has been applied to the goods in the Member State in which their dispatch or transport began, in accordance with the margin scheme provided for in Articles 312 to 325;

(b) the intra-Community acquisition of second-hand means of transport, as defined in Article 327(3), where the vendor is a taxable dealer acting as such and VAT has been applied to the means of transport in the Member State in which their dispatch or transport began, in accordance with the transitional arrangements for second-hand means of transport;

(c) the intra-Community acquisition of second-hand goods, works of art, collectors' items or antiques, as defined in points (1) to (4) of Article 311(1), where the vendor is an organiser of sales by public auction, acting as such, and VAT has been applied to the goods in the Member State in which their dispatch or transport began, in accordance with the special arrangements for sales by public auction.

TITLE II

TERRITORIAL SCOPE

Article 5

For the purposes of applying this Directive, the following definitions shall apply:

(1) ‘Community’ and ‘territory of the Community’ mean the territories of the Member States as defined in point (2);

(2) ‘Member State’ and ‘territory of a Member State’ mean the territory of each Member State of the Community to which the Treaty establishing the European Community is applicable, in accordance with Article 299 of that Treaty, with the exception of any territory referred to in Article 6 of this Directive;

(3) ‘third territories’ means those territories referred to in Article 6;

(4) ‘third country’ means any State or territory to which the Treaty is not applicable.

Article 6

1. This Directive shall not apply to the following territories forming part of the customs territory of the Community:

(a) Mount Athos;

(b) the Canary Islands;
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(c) the French overseas departments;

(d) the Aland Islands;

(e) the Channel Islands.

2. This Directive shall not apply to the following territories not forming part of the customs territory of the Community:

(a) the Island of Heligoland;

(b) the territory of Busingen;

(c) Ceuta;

(d) Melilla;

(e) Livigno;

(f) Campione d'Italia;

(g) the Italian waters of Lake Lugano.

Article 7

1. In view of the conventions and treaties concluded with France, the United Kingdom and Cyprus respectively, the Principality of Monaco, the Isle of Man and the United Kingdom Sovereign Base Areas of Akrotiri and Dhekelia shall not be regarded, for the purposes of the application of this Directive, as

third countries.

2. Member States shall take the measures necessary to ensure that transactions originating in or intended for the Principality of Monaco are treated as transactions originating in or intended for France, that transactions originating in or intended for the Isle of Man are treated as transactions originating in or intended for the United Kingdom, and that transactions originating in or intended for the United Kingdom Sovereign Base Areas of Akrotiri and Dhekelia are treated as transactions originating in or intended for Cyprus.

Article 8

If the Commission considers that the provisions laid down in Articles 6 and 7 are no longer justified, particularly in terms of fair competition or own resources, it shall present appropriate

proposals to the Council.

TITLE III

TAXABLE PERSONS

Article 9

1. ‘Taxable person’ shall mean any person who, independently, carries out in any place any economic activity, whatever the purpose or results of that activity. Any activity of producers, traders or persons supplying services, including mining and agricultural activities and activities of the professions, shall be regarded as ‘economic activity’. The exploitation of tangible or intangible property for the purposes of obtaining income therefrom on a continuing basis shall in particular be regarded as an economic activity.

2. In addition to the persons referred to in paragraph 1, any person who, on an occasional basis, supplies a new means of transport, which is dispatched or transported to the customer by the vendor or the customer, or on behalf of the vendor or the customer, to a destination outside the territory of a Member State but within the territory of the Community, shall be regarded as a taxable person.

Article 10

The condition in Article 9(1) that the economic activity be conducted ‘independently’ shall exclude employed and other persons from VAT in so far as they are bound to an employer by a contract of employment or by any other legal ties creating the relationship of employer and employee as regards working conditions, remuneration and the employer's liability.

Article 11

After consulting the advisory committee on value added tax (hereafter, the ‘VAT Committee’), each Member State may regard as a single taxable person any persons established in the territory of that Member State who, while legally independent, are closely bound to one another by financial, economic and organisational links. A Member State exercising the option provided for in the first paragraph, may adopt any measures needed to prevent tax evasion or avoidance through the use of this provision.

Article 12

1. Member States may regard as a taxable person anyone who carries out, on an occasional basis, a transaction relating to the activities referred to in the second subparagraph of Article 9(1) and in particular one of the following transactions:

(a) the supply, before first occupation, of a building or parts of a building and of the land on which the building stands;

(b) the supply of building land. 

2. For the purposes of paragraph 1(a), ‘building’ shall mean any structure fixed to or in the ground. Member States may lay down the detailed rules for applying the criterion referred to in paragraph 1(a) to conversions of buildings and may determine what is meant by ‘the land on which a building stands’.  Member States may apply criteria other than that of first occupation, such as the period elapsing between the date of completion of the building and the date of first supply, or the period elapsing between the date of first occupation and the date of subsequent supply, provided that those periods do not exceed five years and two years respectively.

11.12.2006 EN Official Journal of the European Union L 347/11

3. For the purposes of paragraph 1(b), ‘building land’ shall mean any unimproved or improved land defined as such by the Member States.

Article 13

1. States, regional and local government authorities and other bodies governed by public law shall not be regarded as taxable persons in respect of the activities or transactions in which they engage as public authorities, even where they collect dues, fees, contributions or payments in connection with those activities or

transactions.  However, when they engage in such activities or transactions, they shall be regarded as taxable persons in respect of those activities or transactions where their treatment as non-taxable persons would lead to significant distortions of competition.  In any event, bodies governed by public law shall be regarded as taxable persons in respect of the activities listed in Annex I, provided that those activities are not carried out on such a small scale as to be negligible.

2. Member States may regard activities, exempt under Articles 132, 135, 136, 371, 374 to 377, and Article 378(2),

Article 379(2), or Articles 380 to 390, engaged in by bodies governed by public law as activities in which those bodies engage as public authorities.

TITLE IV

TAXABLE TRANSACTIONS

CHAPTER 1

supply of goods

Article 14

1. ‘Supply of goods’ shall mean the transfer of the right to dispose of tangible property as owner.

2. In addition to the transaction referred to in paragraph 1, each of the following shall be regarded as a supply of goods:

(a) the transfer, by order made by or in the name of a public authority or in pursuance of the law, of the ownership of property against payment of compensation;

(b) the actual handing over of goods pursuant to a contract for the hire of goods for a certain period, or for the sale of goods on deferred terms, which provides that in the normal

course of events ownership is to pass at the latest upon payment of the final instalment;

(c) the transfer of goods pursuant to a contract under which commission is payable on purchase or sale.

3. Member States may regard the handing over of certain works of construction as a supply of goods.

Article 15

1. Electricity, gas, heat, refrigeration and the like shall be treated as tangible property.

2. Member States may regard the following as tangible property:

(a) certain interests in immovable property;

(b) rights in rem giving the holder thereof a right of use ove immovable property;

(c) shares or interests equivalent to shares giving the holder thereof de jure or de facto rights of ownership or possession over immovable property or part thereof.

Article 16

The application by a taxable person of goods forming part of his business assets for his private use or for that of his staff, or their disposal free of charge or, more generally, their application for purposes other than those of his business, shall be treated as a supply of goods for consideration, where the VAT on those goods or the component parts thereof was wholly or partly deductible.

However, the application of goods for business use as samples or as gifts of small value shall not be treated as a supply of goods for consideration.

Article 17

1. The transfer by a taxable person of goods forming part of his business assets to another Member State shall be treated as a supply of goods for consideration.

‘Transfer to another Member State’ shall mean the dispatch or transport of movable tangible property by or on behalf of the taxable person, for the purposes of his business, to a destination outside the territory of the Member State in which the property is located, but within the Community.

2. The dispatch or transport of goods for the purposes of any of the following transactions shall not be regarded as a transfer to another Member State:

(a) the supply of the goods by the taxable person within the territory of the Member State in which the dispatch or transport ends, in accordance with the conditions laid down in Article 33;

(b) the supply of the goods, for installation or assembly by or on behalf of the supplier, by the taxable person within the territory of the Member State in which dispatch or transport of the goods ends, in accordance with the conditions laid down in Article 36;

(c) the supply of the goods by the taxable person on board a ship, an aircraft or a train in the course of a passenger transport operation, in accordance with the conditions laid down in Article 37;
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(d) the supply of gas through the natural gas distribution system, or of electricity, in accordance with the conditions laid down in Articles 38 and 39;

(e) the supply of the goods by the taxable person within the territory of the Member State, in accordance with the conditions laid down in Articles 138, 146, 147, 148, 151 or 152;

(f) the supply of a service performed for the taxable person and consisting of work on the goods in question physically carried out within the territory of the Member State in which dispatch or transport of the goods ends, provided that the goods, after being worked upon, are returned to that taxable person in the Member State from which they were initially dispatched or transported;

(g) the temporary use of the goods within the territory of the Member State in which dispatch or transport of the goods ends, for the purposes of the supply of services by the taxable person established within the Member State in which dispatch or transport of the goods began;

(h) the temporary use of the goods, for a period not exceeding twenty-four months, within the territory of another Member State, in which the importation of the same goods from a third country with a view to their temporary use

would be covered by the arrangements for temporary importation with full exemption from import duties.

3. If one of the conditions governing eligibility under paragraph 2 is no longer met, the goods shall be regarded as having been transferred to another Member State. In such cases, the transfer shall be deemed to take place at the time when that condition ceases to be met.

Article 18

Member States may treat each of the following transactions as a supply of goods for consideration:

(a) the application by a taxable person for the purposes of his business of goods produced, constructed, extracted, processed, purchased or imported in the course of such business, where the VAT on such goods, had they been acquired from another taxable person, would not be wholly deductible;

(b) the application of goods by a taxable person for the purposes of a non-taxable area of activity, where the VAT on such goods became wholly or partly deductible upon their acquisition or upon their application in accordance with point (a);

(c) with the exception of the cases referred to in Article 19, the retention of goods by a taxable person, or by his successors, when he ceases to carry out a taxable economic activity, where the VAT on such goods became wholly or partly deductible upon their acquisition or upon their application in accordance with point (a).

Article 19

In the event of a transfer, whether for consideration or not or as a contribution to a company, of a totality of assets or part thereof, Member States may consider that no supply of goods has taken place and that the person to whom the goods are transferred is to be treated as the successor to the transferor. Member States may, in cases where the recipient is not wholly liable to tax, take the measures necessary to prevent distortion of competition. They may also adopt any measures needed to

prevent tax evasion or avoidance through the use of this Article.

CHAPTER 2

Intra-Community acquisition of goods

Article 20

‘Intra-Community acquisition of goods’ shall mean the acquisition of the right to dispose as owner of movable tangible property dispatched or transported to the person acquiring the goods, by or on behalf of the vendor or the person acquiring the goods, in a Member State other than that in which dispatch or transport of the goods began. 

Where goods acquired by a non-taxable legal person are dispatched or transported from a third territory or a third country and imported by that non-taxable legal person into a Member State other than the Member State in which dispatch or transport of the goods ends, the goods shall be regarded as having been dispatched or transported from the Member State of importation. That Member State shall grant the importer

designated or recognised under Article 201 as liable for payment of VAT a refund of the VAT paid in respect of the importation of the goods, provided that the importer establishes that VAT has been applied to his acquisition in the Member State in which dispatch or transport of the goods ends.

Article 21

The application by a taxable person, for the purposes of his business, of goods dispatched or transported by or on behalf of that taxable person from another Member State, within which the goods were produced, extracted, processed, purchased or acquired within the meaning of Article 2(1)(b), or into which they were imported by that taxable person for the purposes of his business, shall be treated as an intra-Community acquisition of goods for consideration.

Article 22

The application by the armed forces of a State party to the North Atlantic Treaty, for their use or for the use of the civilian staff accompanying them, of goods which they have not purchased

subject to the general rules governing taxation on the domestic market of a Member State shall be treated as an intra-Community acquisition of goods for consideration, where the importation of those goods would not be eligible for the exemption provided for in point (h) of Article 143.
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Article 23

Member States shall take the measures necessary to ensure that a transaction which would have been classed as a supply of goods

if it had been carried out within their territory by a taxable person acting as such is classed as an intra-Community acquisition of goods.

CHAPTER 3

Supply of services

Article 24

1. ‘Supply of services’ shall mean any transaction which does not constitute a supply of goods.

2. ‘Telecommunications services’ shall mean services relating to the transmission, emission or reception of signals, words, images and sounds or information of any nature by wire, radio, optical or other electromagnetic systems, including the related transfer or assignment of the right to use capacity for such transmission,

emission or reception, with the inclusion of the provision of access to global information networks.

Article 25

A supply of services may consist, inter alia, in one of the following transactions:

(a) the assignment of intangible property, whether or not the subject of a document establishing title;

(b) the obligation to refrain from an act, or to tolerate an act or situation;

(c) the performance of services in pursuance of an order made by or in the name of a public authority or in pursuance of the law.

Article 26

1. Each of the following transactions shall be treated as a supply of services for consideration:

(a) the use of goods forming part of the assets of a business for the private use of a taxable person or of his staff or, more generally, for purposes other than those of his business,

where the VAT on such goods was wholly or partly deductible;

(b) the supply of services carried out free of charge by a taxable person for his private use or for that of his staff or, more generally, for purposes other than those of his business.

2. Member States may derogate from paragraph 1, provided that such derogation does not lead to distortion of competition.

Article 27

In order to prevent distortion of competition and after consulting the VAT Committee, Member States may treat as a supply of services for consideration the supply by a taxable person of a service for the purposes of his business, where the VAT on such a service, were it supplied by another taxable person, would not be wholly deductible.

Article 28

Where a taxable person acting in his own name but on behalf of another person takes part in a supply of services, he shall be deemed to have received and supplied those services himself.

Article 29

Article 19 shall apply in like manner to the supply of services.

CHAPTER 4

Importation of goods

Article 30

‘Importation of goods’ shall mean the entry into the Community of goods which are not in free circulation within the meaning of Article 24 of the Treaty.

In addition to the transaction referred to in the first paragraph, the entry into the Community of goods which are in free circulation, coming from a third territory forming part of the customs territory of the Community, shall be regarded as

importation of goods.

TITLE V

PLACE OF TAXABLE TRANSACTIONS

CHAPTER 1

Place of supply of goods

S e c t i o n 1

Supply o f goods without transpor t

Article 31

Where goods are not dispatched or transported, the place of supply shall be deemed to be the place where the goods are located at the time when the supply takes place.

S e c t i o n 2

Supply o f goods with transport

Article 32

Where goods are dispatched or transported by the supplier, or by the customer, or by a third person, the place of supply shall be deemed to be the place where the goods are located at the time when dispatch or transport of the goods to the customer begins.

However, if dispatch or transport of the goods begins in a third territory or third country, both the place of supply by the importer designated or recognised under Article 201 as liable for

payment of VAT and the place of any subsequent supply shall be
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Article 33

1. By way of derogation from Article 32, the place of supply of goods dispatched or transported by or on behalf of the supplier from a Member State other than that in which dispatch or transport of the goods ends shall be deemed to be the place where the goods are located at the time when dispatch or transport of the goods to the customer ends, where the following conditions are met:

(a) the supply of goods is carried out for a taxable person, or a non-taxable legal person, whose intra-Community acquisitions of goods are not subject to VAT pursuant to Article 3

(1) or for any other non-taxable person;

(b) the goods supplied are neither new means of transport nor goods supplied after assembly or installation, with or without a trial run, by or on behalf of the supplier.

2. Where the goods supplied are dispatched or transported from a third territory or a third country and imported by the supplier into a Member State other than that in which dispatch

or transport of the goods to the customer ends, they shall be regarded as having been dispatched or transported from the Member State of importation.

Article 34

1. Provided the following conditions are met, Article 33 shall not apply to supplies of goods all of which are dispatched or transported to the same Member State, where that Member State

is the Member State in which dispatch or transport of the goods ends:

(a) the goods supplied are not products subject to excise duty;

(b) the total value, exclusive of VAT, of such supplies effected under the conditions laid down in Article 33 within that Member State does not in any one calendar year exceed

EUR 100 000 or the equivalent in national currency;

(c) the total value, exclusive of VAT, of the supplies of goods, other than products subject to excise duty, effected under the conditions laid down in Article 33 within that Member

State did not in the previous calendar year exceed EUR 100 000 or the equivalent in national currency.

2. The Member State within the territory of which the goods are located at the time when their dispatch or transport to the customer ends may limit the threshold referred to in paragraph 1 to EUR 35 000 or the equivalent in national currency, where that Member State fears that the threshold of EUR 100 000 might cause serious distortion of competition.

Member States which exercise the option under the first subparagraph shall take the measures necessary to inform accordingly the competent public authorities in the Member State in which dispatch or transport of the goods begins.

3. The Commission shall present to the Council at the earliest opportunity a report on the operation of the special EUR 35 000 threshold referred to in paragraph 2, accompanied, if necessary, by appropriate proposals.

4. The Member State within the territory of which the goods are located at the time when their dispatch or transport begins shall grant those taxable persons who carry out supplies of goods eligible under paragraph 1 the right to opt for the place of supply to be determined in accordance with Article 33.

The Member States concerned shall lay down the detailed rules governing the exercise of the option referred to in the first subparagraph, which shall in any event cover two calendar years.

Article 35

Articles 33 and 34 shall not apply to supplies of second-hand goods, works of art, collectors' items or antiques, as defined in points (1) to (4) of Article 311(1), nor to supplies of second-hand means of transport, as defined in Article 327(3), subject to VAT in accordance with the relevant special arrangements.

Article 36

Where goods dispatched or transported by the supplier, by the customer or by a third person are installed or assembled, with or without a trial run, by or on behalf of the supplier, the place of supply shall be deemed to be the place where the goods are installed or assembled.

Where the installation or assembly is carried out in a Member State other than that of the supplier, the Member State within the territory of which the installation or assembly is carried out shall take the measures necessary to ensure that there is no double taxation in that Member State.

S e c t i o n 3

Supply o f goods on board s h i p s , a i r c r a f t  or t r a i n s

Article 37

1. Where goods are supplied on board ships, aircraft or trains during the section of a passenger transport operation effected within the Community, the place of supply shall be deemed to be at the point of departure of the passenger transport operation.

2. For the purposes of paragraph 1, ‘section of a passenger transport operation effected within the Community’ shall mean the section of the operation effected, without a stopover outside
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‘Point of departure of a passenger transport operation’ shall mean the first scheduled point of passenger embarkation within the Community, where applicable after a stopover outside the Community.

‘Point of arrival of a passenger transport operation’ shall mean the last scheduled point of disembarkation within the Community of passengers who embarked in the Community, where applicable before a stopover outside the Community. In the case of a return trip, the return leg shall be regarded as a separate transport operation.

3. The Commission shall, at the earliest opportunity, present to the Council a report, accompanied if necessary by appropriate proposals, on the place of taxation of the supply of goods for consumption on board and the supply of services, including restaurant services, for passengers on board ships, aircraft or trains.

Pending adoption of the proposals referred to in the first subparagraph, Member States may exempt or continue to exempt, with deductibility of the VAT paid at the preceding stage, the supply of goods for consumption on board in respect of which the place of taxation is determined in accordance with paragraph 1.

S e c t i o n 4

Supply o f goods through d i s t r i b u t i o n .s y stems

Article 38

1. In the case of the supply of gas through the natural gas distribution system, or of electricity, to a taxable dealer, the place of supply shall be deemed to be the place where that taxable dealer has established his business or has a fixed establishment for which the goods are supplied, or, in the absence of such a place of business or fixed establishment, the place where he has his permanent address or usually resides.

2. For the purposes of paragraph 1, ‘taxable dealer’ shall mean a taxable person whose principal activity in respect of purchases of gas or electricity is reselling those products and whose own consumption of those products is negligible.

Article 39

In the case of the supply of gas through the natural gas distribution system, or of electricity, where such a supply is not covered by Article 38, the place of supply shall be deemed to be

the place where the customer effectively uses and consumes the goods.

Where all or part of the gas or electricity is not effectively consumed by the customer, those non-consumed goods shall be deemed to have been used and consumed at the place where the customer has established his business or has a fixed establishment for which the goods are supplied. In the absence of such a place of business or fixed establishment, the customer shall be deemed to have used and consumed the goods at the place where he has his permanent address or usually resides.

CHAPTER 2

Place of an intra-Community acquisition of goods

Article 40

The place of an intra-Community acquisition of goods shall be deemed to be the place where dispatch or transport of the goods to the person acquiring them ends.

Article 41

Without prejudice to Article 40, the place of an intra-Community acquisition of goods as referred to in Article 2(1)(b)(i) shall be deemed to be within the territory of the Member State which issued the VAT identification number under which the person acquiring the goods made the acquisition, unless the person acquiring the goods establishes that VAT has been applied to that acquisition in accordance with Article 40. 

If VAT is applied to the acquisition in accordance with the first paragraph and subsequently applied, pursuant to Article 40, to

the acquisition in the Member State in which dispatch or transport of the goods ends, the taxable amount shall be reduced accordingly in the Member State which issued the VAT identification number under which the person acquiring the goods made the acquisition.

Article 42

The first paragraph of Article 41 shall not apply and VAT shall be deemed to have been applied to the intra-Community acquisition of goods in accordance with Article 40 where the following

conditions are met:

(a) the person acquiring the goods establishes that he has made the intra-Community acquisition for the purposes of a subsequent supply, within the territory of the Member State

identified in accordance with Article 40, for which the person to whom the supply is made has been designated in accordance with Article 197 as liable for payment of VAT;

(b) the person acquiring the goods has satisfied the obligations laid down in Article 265 relating to submission of the recapitulative statement.

CHAPTER 3

Place of supply of services

S e c t i o n 1

General r u l e

Article 43

The place of supply of services shall be deemed to be the place where the supplier has established his business or has a fixed establishment from which the service is supplied, or, in the absence of such a place of business or fixed establishment, the place where he has his permanent address or usually resides.
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S e c t i o n 2

Par t i c u l a r prov i s i o n s

Subsection 1

Supply o f s e r v i c e s by i n t e r mediar i e s

Article 44

The place of supply of services by an intermediary acting in the name and on behalf of another person, other than those referred

to in Articles 50 and 54 and in Article 56(1), shall be the place where the underlying transaction is supplied in accordance with

this Directive.

However, where the customer of the services supplied by the intermediary is identified for VAT purposes in a Member State other than that within the territory of which that transaction is carried out, the place of the supply of services by the intermediary shall be deemed to be within the territory of the Member State which issued the customer with the VAT identification number under which the service was rendered to him.

Subsection 2

Supply o f s e r v i c e s connected with immov a b l eproper t y

Article 45

The place of supply of services connected with immovable property, including the services of estate agents and experts, and services for the preparation and coordination of construction work, such as the services of architects and of firms providing on-site supervision, shall be the place where the property is located.

Subsection 3

Supply o f transpor t

Article 46

The place of supply of transport other than the intra-Community transport of goods shall be the place where the transport takes place, proportionately in terms of distances covered.

Article 47

The place of supply of intra-Community transport of goods shall be the place of departure of the transport.

However, where intra-Community transport of goods is supplied to customers identified for VAT purposes in a Member State other than that of the departure of the transport, the place of supply shall be deemed to be within the territory of the Member State which issued the customer with the VAT identification number under which the service was rendered to him.

Article 48

‘Intra-Community transport of goods’ shall mean any transport of goods in respect of which the place of departure and the place

of arrival are situated within the territories of two different Member States.

‘Place of departure’ shall mean the place where transport of the goods actually begins, irrespective of distances covered in order to reach the place where the goods are located.

‘Place of arrival’ shall mean the place where transport of the goods actually ends.

Article 49

The transport of goods in respect of which the place of departure and the place of arrival are situated within the territory of the same Member State shall be treated as intra-Community transport of goods where such transport is directly linked to transport of goods in respect of which the place of departure and the place of arrival are situated within the territory of two different Member States.

Article 50

The place of the supply of services by an intermediary, acting in the name and on behalf of another person, where the intermediary takes part in the intra-Community transport of goods, shall be the place of departure of the transport.

However, where the customer of the services supplied by the intermediary is identified for VAT purposes in a Member State other than that of the departure of the transport, the place of the supply of services by the intermediary shall be deemed to be within the territory of the Member State which issued the customer with the VAT identification number under which the

service was rendered to him.

Article 51

Member States need not apply VAT to that part of the intra-Community transport of goods taking place over waters which do not form part of the territory of the Community.

Subsection 4

Supply o f c u l t u r a l and s i m i l a r s e r v i c e s , a n c i l l a r y transpor t s e r v i c e s or s e r v i c e s r e l a t i n g t o mov a b l e

t a n g i b l e proper t y

Article 52

The place of supply of the following services shall be the place where the services are physically carried out: (a) cultural, artistic, sporting, scientific, educational, entertainment

or similar activities, including the activities of the organisers of such activities and, where appropriate, ancillary services;

(b) ancillary transport activities, such as loading, unloading, handling and similar activities;

(c) valuations of movable tangible property or work on such property.
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Article 53

By way of derogation from Article 52(b), the place of supply of services involving activities ancillary to the intra-Community transport of goods, supplied to customers identified for VAT purposes in a Member State other than that in the territory of which the activities are physically carried out, shall be deemed to be within the territory of the Member State which issued the

customer with the VAT identification number under which the service was rendered to him.

Article 54

The place of the supply of services by an intermediary, acting in the name and on behalf of another person, where the intermediary takes part in the supply of services consisting in activities ancillary to the intra-Community transport of goods, shall be the place where the ancillary activities are physically carried out.

However, where the customer of the services supplied by the intermediary is identified for VAT purposes in a Member State other than that within the territory of which the ancillary activities are physically carried out, the place of supply of services by the intermediary shall be deemed to be within the territory of the Member State which issued the customer with the VAT identification number under which the service was rendered to him.

Article 55

By way of derogation from Article 52(c), the place of supply of services involving the valuation of movable tangible property or

work on such property, supplied to customers identified for VAT purposes in a Member State other than that in the territory of which the services are physically carried out, shall be deemed to be within the territory of the Member State which issued the customer with the VAT identification number under which the service was rendered to him.

The derogation referred to in the first paragraph shall apply only where the goods are dispatched or transported out of the Member State in which the services were physically carried out.

Subsection 5

Supply o f m i s c e l l a n e o u s s e r v i c e s

Article 56

1. The place of supply of the following services to customers established outside the Community, or to taxable persons established in the Community but not in the same country as the supplier, shall be the place where the customer has established his business or has a fixed establishment for which the service is supplied, or, in the absence of such a place, the

place where he has his permanent address or usually resides: 

(a) transfers and assignments of copyrights, patents, licences, trade marks and similar rights;

(b) advertising services;

(c) the services of consultants, engineers, consultancy bureaux, lawyers, accountants and other similar services, as well as data processing and the provision of information;

(d) obligations to refrain from pursuing or exercising, in whole or in part, a business activity or a right referred to in this paragraph;

(e) banking, financial and insurance transactions, including reinsurance, with the exception of the hire of safes;

(f) the supply of staff;

(g) the hiring out of movable tangible property, with the exception of all means of transport;

(h) the provision of access to, and of transport or transmission through, natural gas and electricity distribution systems and the provision of other services directly linked thereto;

(i) telecommunications services;

(j) radio and television broadcasting services;

(k) electronically supplied services, such as those referred to in Annex II;

(l) the supply of services by intermediaries, acting in the name and on behalf of other persons, where those intermediaries take part in the supply of the services referred to in this

paragraph.

2. Where the supplier of a service and the customer communicate via electronic mail, that shall not of itself mean that the service supplied is an electronically supplied service for the purposes of point (k) of paragraph 1.

3. Points (j) and (k) of paragraph 1 and paragraph 2 shall apply until 31 December 2006.

Article 57

1. Where the services referred to in point (k) of Article 56(1) are supplied to non-taxable persons who are established in a Member State, or who have their permanent address or usually

reside in a Member State, by a taxable person who has established his business outside the Community or has a fixed establishment there from which the service is supplied, or who,

in the absence of such a place of business or fixed establishment, has his permanent address or usually resides outside the Community, the place of supply shall be the place where the non-taxable person is established, or where he has his permanent

address or usually resides.
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Subsection 6

Cr i t e r ion o f e f f e c t i ve use and enjoyment

Article 58

In order to avoid double taxation, non-taxation or distortion of competition, Member States may, with regard to the supply of the services referred to in Article 56(1) and with regard to the hiring out of means of transport:

(a) consider the place of supply of any or all of those services, if situated within their territory, as being situated outside the Community, if the effective use and enjoyment of the services takes place outside the Community;

(b) consider the place of supply of any or all of those services, if situated outside the Community, as being situated within their territory, if the effective use and enjoyment of the services takes place within their territory.

However, this provision shall not apply to the services referred to in point (k) of Article 56(1), where those services are rendered to

non-taxable persons.

Article 59

1. Member States shall apply Article 58(b) to telecommunications services supplied to non-taxable persons who are established in a Member State, or who have their permanent

address or usually reside in a Member State, by a taxable person who has established his business outside the Community or has a

fixed establishment there from which the services are supplied, or who, in the absence of such a place of business or fixed establishment, has his permanent address or usually resides

outside the Community.

2. Until 31 December 2006, Member States shall apply Article 58(b) to radio and television broadcasting services, as referred to in point (j) of Article 56(1), supplied to non-taxable

persons who are established in a Member State, or who have their permanent address or usually reside in a Member State, by a taxable person who has established his business outside the

Community or who has a fixed establishment there from which the services are supplied, or who, in the absence of such a place of business or fixed establishment, has his permanent address or usually resides outside the Community.

CHAPTER 4

Place of importation of goods

Article 60

The place of importation of goods shall be the Member State within whose territory the goods are located when they enter the Community.

Article 61

By way of derogation from Article 60, where, on entry into the Community, goods which are not in free circulation are placed under one of the arrangements or situations referred to in Article 156, or under temporary importation arrangements with total exemption from import duty, or under external transit arrangements, the place of importation of such goods shall be

the Member State within whose territory the goods cease to be covered by those arrangements or situations.

Similarly, where, on entry into the Community, goods which are in free circulation are placed under one of the arrangements or situations referred to in Articles 276 and 277, the place of

importation shall be the Member State within whose territory the goods cease to be covered by those arrangements or situations.

TITLE VI

CHARGEABLE EVENT AND CHARGEABILITY OF VAT

CHAPTER 1

General provisions

Article 62

For the purposes of this Directive: 

(1) ‘chargeable event’ shall mean the occurrence by virtue of which the legal conditions necessary for VAT to become

chargeable are fulfilled;

(2) VAT shall become ‘chargeable’ when the tax authority becomes entitled under the law, at a given moment, to claim the tax from the person liable to pay, even though the time of payment may be deferred.

CHAPTER 2

Supply of goods or services

Article 63

The chargeable event shall occur and VAT shall become chargeable when the goods or the services are supplied.

Article 64

1. Where it gives rise to successive statements of account or successive payments, the supply of goods, other than that consisting in the hire of goods for a certain period or the sale of goods on deferred terms, as referred to in point (b) of Article 14 (2), or the supply of services shall be regarded as being completed on expiry of the periods to which such statements of account or payments relate.

2. Member States may provide that, in certain cases, the continuous supply of goods or services over a period of time is to be regarded as being completed at least at intervals of one year.

Article 65

Where a payment is to be made on account before the goods or services are supplied, VAT shall become chargeable on receipt of the payment and on the amount received.
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Article 66

By way of derogation from Articles 63, 64 and 65, Member States may provide that VAT is to become chargeable, in respect of certain transactions or certain categories of taxable person at one of the following times:

(a) no later than the time the invoice is issued;

(b) no later than the time the payment is received;

(c) where an invoice is not issued, or is issued late, within a specified period from the date of the chargeable event.

Article 67

1. Where, in accordance with the conditions laid down in Article 138, goods dispatched or transported to a Member State other than that in which dispatch or transport of the goods begins are supplied VAT-exempt or where goods are transferred VAT-exempt to another Member State by a taxable person for the

purposes of his business, VAT shall become chargeable on the 15th day of the month following that in which the chargeable

event occurs.

2. By way of derogation from paragraph 1, VAT shall become chargeable on issue of the invoice provided for in Article 220, if that invoice is issued before the 15th day of the month following that in which the chargeable event occurs.

CHAPTER 3

Intra-Community acquisition of goods

Article 68

The chargeable event shall occur when the intra-Community acquisition of goods is made.

The intra-Community acquisition of goods shall be regarded as being made when the supply of similar goods is regarded as being effected within the territory of the relevant Member State.

Article 69

1. In the case of the intra-Community acquisition of goods,

VAT shall become chargeable on the 15th day of the month following that in which the chargeable event occurs.

2. By way of derogation from paragraph 1, VAT shall become chargeable on issue of the invoice provided for in Article 220, if that invoice is issued before the 15th day of the month following that in which the chargeable event occurs.

CHAPTER 4

Importation of goods

Article 70

The chargeable event shall occur and VAT shall become chargeable when the goods are imported.

Article 71

1. Where, on entry into the Community, goods are placed under one of the arrangements or situations referred to in Articles 156, 276 and 277, or under temporary importation

arrangements with total exemption from import duty, or under external transit arrangements, the chargeable event shall occur and VAT shall become chargeable only when the goods cease to be covered by those arrangements or situations.

However, where imported goods are subject to customs duties, to agricultural levies or to charges having equivalent effect established under a common policy, the chargeable event shall occur and VAT shall become chargeable when the chargeable event in respect of those duties occurs and those duties become chargeable.

2. Where imported goods are not subject to any of the duties referred to in the second subparagraph of paragraph 1, Member States shall, as regards the chargeable event and the moment when VAT becomes chargeable, apply the provisions in force governing customs duties.

TITLE VII

TAXABLE AMOUNT

CHAPTER 4

IMPORTATION OF GOODS

Article 72

For the purposes of this Directive, ‘open market value’ shall mean the full amount that, in order to obtain the goods or services in question at that time, a customer at the same marketing stage at which the supply of goods or services takes place, would have to pay, under conditions of fair competition, to a supplier at arm's length within the territory of the Member State in which the supply is subject to tax.

Where no comparable supply of goods or services can be ascertained, ‘open market value’ shall mean the following:

(1) in respect of goods, an amount that is not less than the purchase price of the goods or of similar goods or, in the absence of a purchase price, the cost price, determined at the time of supply;

(2) in respect of services, an amount that is not less than the full cost to the taxable person of providing the service.

CHAPTER 2

Supply of goods or services

Article 73

In respect of the supply of goods or services, other than as referred to in Articles 74 to 77, the taxable amount shall include everything which constitutes consideration obtained or to be obtained by the supplier, in return for the supply, from the L 347/20 EN Official Journal of the European Union 11.12.2006

customer or a third party, including subsidies directly linked to the price of the supply.

Article 74

Where a taxable person applies or disposes of goods forming part of his business assets, or where goods are retained by a taxable person, or by his successors, when his taxable economic activity ceases, as referred to in Articles 16 and 18, the taxable amount shall be the purchase price of the goods or of similar

goods or, in the absence of a purchase price, the cost price, determined at the time when the application, disposal or retention takes place.

Article 75

In respect of the supply of services, as referred to in Article 26, where goods forming part of the assets of a business are used for private purposes or services are carried out free of charge, the taxable amount shall be the full cost to the taxable person of providing the services.

Article 76

In respect of the supply of goods consisting in transfer to another Member State, the taxable amount shall be the purchase price of the goods or of similar goods or, in the absence of a purchase price, the cost price, determined at the time the transfer takes place.

Article 77

In respect of the supply by a taxable person of a service for the purposes of his business, as referred to in Article 27, the taxable amount shall be the open market value of the service supplied.

Article 78

The taxable amount shall include the following factors:

(a) taxes, duties, levies and charges, excluding the VAT itself;

(b) incidental expenses, such as commission, packing, transport

and insurance costs, charged by the supplier to the customer.

For the purposes of point (b) of the first paragraph, Member States may regard expenses covered by a separate agreement as

incidental expenses.

Article 79

The taxable amount shall not include the following factors:

(a) price reductions by way of discount for early payment;

(b) price discounts and rebates granted to the customer and obtained by him at the time of the supply;

(c) amounts received by a taxable person from the customer, as repayment of expenditure incurred in the name and on behalf of the customer, and entered in his books in a suspense account.

The taxable person must furnish proof of the actual amount of the expenditure referred to in point (c) of the first paragraph and may not deduct any VAT which may have been charged.

Article 80

1. In order to prevent tax evasion or avoidance, Member States may in any of the following cases take measures to ensure that, in respect of the supply of goods or services involving family or other close personal ties, management, ownership, membership, financial or legal ties as defined by the Member State, the taxable amount is to be the open market value:

(a) where the consideration is lower than the open market value and the recipient of the supply does not have a full right of deduction under Articles 167 to 171 and Articles 173 to 177;

(b) where the consideration is lower than the open market value and the supplier does not have a full right of deduction under Articles 167 to 171 and Articles 173 to 177 and the supply is subject to an exemption under

Articles 132, 135, 136, 371, 375, 376, 377, 378(2), 379(2) or Articles 380 to 390;

(c) where the consideration is higher than the open market value and the supplier does not have a full right of deduction under Articles 167 to 171 and Articles 173 to 177.

For the purposes of the first subparagraph, legal ties may include the relationship between an employer and employee or the employee's family, or any other closely connected persons.

2. Where Member States exercise the option provided for in paragraph 1, they may restrict the categories of suppliers or recipients to whom the measures shall apply.

3. Member States shall inform the VAT Committee of national legislative measures adopted pursuant to paragraph 1 in so far as

these are not measures authorised by the Council prior to 13 August 2006 in accordance with Article 27 (1) to (4) of Directive 77/388/EEC, and which are continued under paragraph 1 of this Article.

Article 81

Member States which, at 1 January 1993, were not availing themselves of the option under Article 98 of applying a reduced rate may, if they avail themselves of the option under Article 89,

provide that in respect of the supply of works of art, as referred to in Article 103(2), the taxable amount is to be equal to a fraction of the amount determined in accordance with Articles 73, 74, 76, 78 and 79.
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The fraction referred to in the first paragraph shall be determined in such a way that the VAT thus due is equal to at least 5 % of the amount determined in accordance with Articles 73, 74, 76, 78 and 79.

Article 82

Member States may provide that, in respect of the supply of goods and services, the taxable amount is to include the value of exempt investment gold within the meaning of Article 346, which has been provided by the customer to be used as basis for working and which as a result, loses its VAT exempt investment gold status when such goods and services are supplied. The value to be used is the open market value of the investment gold at the

time that those goods and services are supplied.

CHAPTER 3

Intra-Community acquisition of goods

Article 83

In respect of the intra-Community acquisition of goods, the taxable amount shall be established on the basis of the same factors as are used in accordance with Chapter 1 to determine the

taxable amount for the supply of the same goods within the territory of the Member State concerned. In the case of the transactions, to be treated as intra-Community acquisitions of

goods, referred to in Articles 21 and 22, the taxable amount shall be the purchase price of the goods or of similar goods or, in the absence of a purchase price, the cost price, determined at the time of the supply.

Article 84

1. Member States shall take the measures necessary to ensure that the excise duty due from or paid by the person making the intra-Community acquisition of a product subject to excise duty is included in the taxable amount in accordance with point (a) of the first paragraph of Article 78.

2. Where, after the intra-Community acquisition of goods has been made, the person acquiring the goods obtains a refund of the excise duty paid in the Member State in which dispatch or transport of the goods began, the taxable amount shall be reduced accordingly in the Member State in the territory of which the acquisition was made.

CHAPTER 4

Importation of goods

Article 85

In respect of the importation of goods, the taxable amount shall be the value for customs purposes, determined in accordance with the Community provisions in force.

Article 86

1. The taxable amount shall include the following factors, in so far as they are not already included:

(a) taxes, duties, levies and other charges due outside the Member State of importation, and those due by reason of importation, excluding the VAT to be levied;

(b) incidental expenses, such as commission, packing, transport and insurance costs, incurred up to the first place of destination within the territory of the Member State of importation as well as those resulting from transport to another place of destination within the Community, if that other place is known when the chargeable event occurs.

2. For the purposes of point (b) of paragraph 1, ‘first place of destination’ shall mean the place mentioned on the consignment note or on any other document under which the goods are imported into the Member State of importation. If no such mention is made, the first place of destination shall be deemed to be the place of the first transfer of cargo in the Member State of

importation.

Article 87

The taxable amount shall not include the following factors:

(a) price reductions by way of discount for early payment;

(b) price discounts and rebates granted to the customer and obtained by him at the time of importation.

Article 88

Where goods temporarily exported from the Community are reimported after having undergone, outside the Community, repair, processing, adaptation, making up or re-working, Member States shall take steps to ensure that the tax treatment of the goods for VAT purposes is the same as that which would have been applied had the repair, processing, adaptation, making up or re-working been carried out within their territory.

Article 89

Member States which, at 1 January 1993, were not availing themselves of the option under Article 98 of applying a reduced rate may provide that in respect of the importation of works of art, collectors' items and antiques, as defined in points (2), (3) and (4) of Article 311(1), the taxable amount is to be equal to a fraction of the amount determined in accordance with Articles 85, 86 and 87.

The fraction referred to in the first paragraph shall be determined in such a way that the VAT thus due on the importation is equal to at least 5 % of the amount determined in accordance with Articles 85, 86 and 87.
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CHAPTER 5

Miscellaneous provisions

Article 90

1. In the case of cancellation, refusal or total or partial nonpayment, or where the price is reduced after the supply takes place, the taxable amount shall be reduced accordingly under conditions which shall be determined by the Member States.

2. In the case of total or partial non-payment, Member States may derogate from paragraph 1.

Article 91

1. Where the factors used to determine the taxable amount on importation are expressed in a currency other than that of the Member State in which assessment takes place, the exchange rate shall be determined in accordance with the Community provisions governing the calculation of the value for customs purposes.

2. Where the factors used to determine the taxable amount of a transaction other than the importation of goods are expressed in a currency other than that of the Member State in which assessment takes place, the exchange rate applicable shall be the latest selling rate recorded, at the time VAT becomes chargeable, on the most representative exchange market or markets of the Member State concerned, or a rate determined by reference to that or those markets, in accordance with the rules laid down by that Member State.

However, for some of the transactions referred to in the first subparagraph or for certain categories of taxable persons, Member States may use the exchange rate determined in accordance with the Community provisions in force governing the calculation of the value for customs purposes.

Article 92

As regards the costs of returnable packing material, Member States may take one of the following measures:

(a) exclude them from the taxable amount and take the measures necessary to ensure that this amount is adjusted if the packing material is not returned;

(b) include them in the taxable amount and take the measures necessary to ensure that this amount is adjusted if the packing material is in fact returned.

TITLE VIII

RATES

CHAPTER 1

Application of rates

Article 93

The rate applicable to taxable transactions shall be that in force at the time of the chargeable event.

However, in the following situations, the rate applicable shall be that in force when VAT becomes chargeable:

(a) in the cases referred to in Articles 65 and 66;

(b) in the case of an intra-Community acquisition of goods;

(c) in the cases, concerning the importation of goods, referred to in the second subparagraph of Article 71(1) and in Article 71(2).

Article 94

1. The rate applicable to the intra-Community acquisition of goods shall be that applied to the supply of like goods within the territory of the Member State.

2. Subject to the option under Article 103(1) of applying a reduced rate to the importation of works of art, collectors' items or antiques, the rate applicable to the importation of goods shall

be that applied to the supply of like goods within the territory of the Member State.

Article 95

Where rates are changed, Member States may, in the cases referred to in Articles 65 and 66, effect adjustments in order to take account of the rate applying at the time when the goods or

services were supplied.

Member States may also adopt all appropriate transitional measures.

CHAPTER 2

Structure and level of rates

S e c t i o n 1

S t andard r a t e

Article 96

Member States shall apply a standard rate of VAT, which shall be fixed by each Member State as a percentage of the taxable amount and which shall be the same for the supply of goods and for the supply of services.

Article 97

1. From 1 January 2006 until 31 December 2010, the standard rate may not be less than 15 %.

2. The Council shall decide, in accordance with Article 93 of the Treaty, on the level of the standard rate to be applied after 31 December 2010.

S e c t i o n 2

Reduced r a t e s

Article 98

1. Member States may apply either one or two reduced rates. 11.12.2006 EN Official Journal of the European Union L 347/23

2. The reduced rates shall apply only to supplies of goods or services in the categories set out in Annex III.

The reduced rates shall not apply to the services referred to in point (k) of Article 56(1).

3. When applying the reduced rates provided for in paragraph 1 to categories of goods, Member States may use the Combined Nomenclature to establish the precise coverage of the category concerned.

Article 99

1. The reduced rates shall be fixed as a percentage of the taxable amount, which may not be less than 5 %.

2. Each reduced rate shall be so fixed that the amount of VAT resulting from its application is such that the VAT deductible under Articles 167 to 171 and Articles 173 to 177 can normally be deducted in full.

Article 100

On the basis of a report from the Commission, the Council shall, starting in 1994, review the scope of the reduced rates every two years.

The Council may, in accordance with Article 93 of the Treaty, decide to alter the list of goods and services set out in Annex III.

Article 101

By 30 June 2007 at the latest the Commission shall present to the European Parliament and the Council an overall assessment report on the impact of reduced rates applying to locally supplied services, including restaurant services, notably in terms of job creation, economic growth and the proper functioning of the internal market, based on a study carried out by an independent economic think-tank.

S e c t i o n 3

Par t i c u l a r prov i s i o n s

Article 102

Member States may apply a reduced rate to the supply of natural gas, of electricity or of district heating, provided that no risk of distortion of competition thereby arises.

Any Member State intending to apply a reduced rate under the first paragraph must, before doing so, inform the Commission accordingly. The Commission shall decide whether or not there is a risk of distortion of competition. If the Commission has not taken that decision within three months of receipt of the information, no risk of distortion of competition shall be

deemed to exist.

Article 103

1. Member States may provide that the reduced rate, or one of the reduced rates, which they apply in accordance with Articles 98 and 99 is also to apply to the importation of works of art, collectors' items and antiques, as defined in points (2), (3) and (4) of Article 311(1).

2. If Member States avail themselves of the option under paragraph 1, they may also apply the reduced rate to the following transactions:

(a) the supply of works of art, by their creator or his successors in title;

(b) the supply of works of art, on an occasional basis, by a taxable person other than a taxable dealer, where the works of art have been imported by the taxable person himself, or where they have been supplied to him by their creator or his successors in title, or where they have entitled him to full deduction of VAT.

Article 104

Austria may, in the communes of Jungholz and Mittelberg (Kleines Walsertal), apply a second standard rate which is lower than the corresponding rate applied in the rest of Austria but not less than 15 %.

Article 105

Portugal may, in the case of transactions carried out in the autonomous regions of the Azores and Madeira and of direct importation into those regions, apply rates lower than those

applying on the mainland.

CHAPTER 3

Temporary provisions for particular labour-intensive services

Article 106

The Council may, acting unanimously on a proposal from the Commission, allow Member States to apply until 31 December 2010 at the latest the reduced rates provided for in Article 98 to services listed in Annex IV.

The reduced rates may be applied to services from no more than two of the categories set out in Annex IV.

In exceptional cases a Member State may be allowed to apply the reduced rates to services from three of those categories.

Article 107

The services referred to in Article 106 must meet the following conditions:

(a) they must be labour-intensive;

(b) they must largely be provided direct to final consumers; L 347/24 EN Official Journal of the European Union 11.12.2006

(c) they must be mainly local and not likely to cause distortion of competition.

There must also be a close link between the decrease in prices resulting from the rate reduction and the foreseeable increase in demand and employment. Application of a reduced rate must not prejudice the smooth functioning of the internal market.

Article 108

Any Member State wishing to apply for the first time after 31 December 2005 a reduced rate to one or more of the services referred to in Article 106 pursuant to this Article shall inform the Commission accordingly no later than 31 March 2006. It shall communicate to it before that date all relevant information concerning the new measures it wishes to introduce, in particular

the following:

(a) scope of the measure and detailed description of the services concerned;

(b) particulars showing that the conditions laid down in Article 107 have been met;

(c) particulars showing the budgetary cost of the measure envisaged.

CHAPTER 4

Special provisions applying until the adoption of definitive

arrangements

Article 109

Pending introduction of the definitive arrangements referred to in Article 402, the provisions laid down in this Chapter shall

apply.

Article 110

Member States which, at 1 January 1991, were granting exemptions with deductibility of the VAT paid at the preceding stage or applying reduced rates lower than the minimum laid down in Article 99 may continue to grant those exemptions or apply those reduced rates.

The exemptions and reduced rates referred to in the first paragraph must be in accordance with Community law and must have been adopted for clearly defined social reasons and for the benefit of the final consumer.

Article 111

Subject to the conditions laid down in the second paragraph of Article 110, exemptions with deductibility of the VAT paid at the preceding stage may continue to be granted in the following cases:

(a) by Finland in respect of the supply of newspapers and periodicals sold by subscription and the printing of publications distributed to the members of corporations

for the public good;

(b) by Sweden in respect of the supply of newspapers, including radio and cassette newspapers for the visually impaired, pharmaceutical products supplied to hospitals or on prescription, and the production of, or other related services concerning, periodicals of non-profit-making organisations.

Article 112

If the provisions of Article 110 cause for Ireland distortion of competition in the supply of energy products for heating and lighting, Ireland may, on specific request, be authorised by the Commission to apply a reduced rate to such supplies, in accordance with Articles 98 and 99.

In the case referred to in the first paragraph, Ireland shall submit a request to the Commission, together with all necessary information. If the Commission has not taken a decision within three months of receiving the request, Ireland shall be deemed to be authorised to apply the reduced rates proposed.

Article 113

Member States which, at 1 January 1991, in accordance with Community law, were granting exemptions with deductibility of the VAT paid at the preceding stage or applying reduced rates

lower than the minimum laid down in Article 99, in respect of goods and services other than those specified in Annex III, may apply the reduced rate, or one of the two reduced rates, provided for in Article 98 to the supply of such goods or services.

Article 114

1. Member States which, on 1 January 1993, were obliged to increase their standard rate in force at 1 January 1991 by more than 2 % may apply a reduced rate lower than the minimum laid down in Article 99 to the supply of goods and services in the categories set out in Annex III.

The Member States referred to in the first subparagraph may also apply such a rate to restaurant services, children's clothing, children's footwear and housing.

2. Member States may not rely on paragraph 1 to introduce exemptions with deductibility of the VAT paid at the preceding stage.

Article 115

Member States which, at 1 January 1991, were applying a reduced rate to restaurant services, children's clothing, children's footwear or housing may continue to apply such a rate to the supply of those goods or services.

Article 116

Portugal may apply one of the two reduced rates provided for in Article 98 to restaurant services, provided that the rate is not lower than 12 %.

Article 117

1. For the purposes of applying Article 115, Austria may continue to apply a reduced rate to restaurant services.

2. Austria may apply one of the two reduced rates provided for in Article 98 to the letting of immovable property for residential use, provided that the rate is not lower than 10 %.
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Article 118

Member States which, at 1 January 1991, were applying a reduced rate to the supply of goods or services other than those specified in Annex III may apply the reduced rate, or one of the two reduced rates, provided for in Article 98 to the supply of those goods or services, provided that the rate is not lower than 12 %.

The first paragraph shall not apply to the supply of second-hand goods, works of art, collectors' items or antiques, as defined in points (1) to (4) of Article 311(1), subject to VAT in accordance

with the margin scheme provided for in Articles 312 to 325 or the arrangements for sales by public auction.

Article 119

For the purposes of applying Article 118, Austria may apply a reduced rate to wines produced on an agricultural holding by the producer-farmer, provided that the rate is not lower than 12 %.

Article 120

Greece may apply rates up to 30 % lower than the corresponding rates applied in mainland Greece in the departments of Lesbos, Chios, Samos, the Dodecanese and the Cyclades, and on the islands of Thassos, the Northern Sporades, Samothrace and Skiros.

Article 121

Member States which, at 1 January 1993, regarded work under contract as the supply of goods may apply to the delivery of work under contract the rate applicable to the goods obtained after execution of the work under contract.

For the purposes of applying the first paragraph, ‘delivery of work under contract’ shall mean the handing over by a contractor to his customer of movable property made or assembled by the contractor from materials or objects entrusted

to him by the customer for that purpose, whether or not the contractor has provided any part of the materials used.

Article 122

Member States may apply a reduced rate to the supply of live plants and other floricultural products, including bulbs, roots and the like, cut flowers and ornamental foliage, and of wood for

use as firewood.

CHAPTER 5

Temporary provisions

Article 123

The Czech Republic may, until 31 December 2007, continue to apply a reduced rate of not less than 5 % to the following transactions:

(a) the supply of heat energy used by households and small entrepreneurs who are not subject to VAT for heating and the production of hot water, excluding raw materials used to generate heat energy;

(b) the supply of construction work for residential housing not provided as part of a social policy, excluding building materials.

Article 124

Estonia may, until 30 June 2007, continue to apply a reduced rate of not less than 5 % to the supply of heating sold to natural persons, housing associations, apartment associations, churches, congregations, and institutions or bodies financed from the State, rural municipality or city budget, as well as to the supply of peat, fuel briquettes, coal and firewood to natural persons.

Article 125

1. Cyprus may, until 31 December 2007, continue to grant an exemption with deductibility of VAT paid at the preceding stage

in respect of the supply of pharmaceuticals and foodstuffs for human consumption, with the exception of ice cream, ice lollies, frozen yoghurt, water ice and similar products and savoury food products (potato crisps/sticks, puffs and similar products packaged for human consumption without further preparation).

2. Cyprus may continue to apply a reduced rate of not less than 5 % to the supply of restaurant services, until 31 December 2007 or until the introduction of definitive arrangements, as referred to in Article 402, whichever is the earlier.

Article 126

Hungary may continue to apply a reduced rate of not less than 12 % to the following transactions:

(a) the supply of coal, coal-brick and coke, firewood and charcoal, and the supply of district heating services, until 31 December 2007;

(b) the supply of restaurant services and of foodstuffs sold on similar premises, until 31 December 2007 or until the introduction of definitive arrangements, as referred to in

Article 402, whichever is the earlier.

Article 127

Malta may, until 1 January 2010, continue to grant an exemption with deductibility of VAT paid at the preceding stage in respect of the supply of foodstuffs for human consumption and pharmaceuticals.

Article 128

1. Poland may, until 31 December 2007 grant an exemption with deductibility of VAT paid at the preceding stage in respect of the supply of certain books and specialist periodicals.

2. Poland may, until 31 December 2007 or until the introduction of definitive arrangements, as referred to in Article 402, whichever is the earlier, continue to apply a reduced rate of not less than 7 % to the supply of restaurant services.
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3. Poland may, until 30 April 2008, continue to apply a reduced rate of not less than 3 % to the supply of foodstuffs as referred to in point (1) of Annex III.

4. Poland may, until 30 April 2008, continue to apply a reduced rate of not less than 3 % to the supply of goods and services of a kind normally intended for use in agricultural production, but excluding capital goods such as machinery or

buildings, as referred to in point (11) of Annex III.

5. Poland may, until 31 December 2007, continue to apply a reduced rate of not less than 7 % to the supply of services, not

provided as part of a social policy, for construction, renovation and alteration of housing, excluding building materials, and to

the supply before first occupation of residential buildings or parts of residential buildings, as referred to in point (a) of Article 12(1).

Article 129

1. Slovenia may, until 31 December 2007 or until the introduction of definitive arrangements as referred to in Article 402, whichever is the earlier, continue to apply a reduced rate of not less than 8,5 % to the preparation of meals.

2. Slovenia may, until 31 December 2007, continue to apply a

reduced rate of not less than 5 % to the supply of construction, renovation and maintenance work for residential housing not provided as part of a social policy, excluding building materials.

Article 130

Slovakia may continue to apply a reduced rate of not less than 5 % to the following transactions:

(a) the supply of construction work for residential housing not provided as part of a social policy, excluding building materials, until 31 December 2007;

(b) the supply of heat energy used by private households and small entrepreneurs who are not subject to VAT for heating and the production of hot water, excluding raw materials used to generate heat energy, until 31 December 2008.

TITLE IX

EXEMPTIONS

CHAPTER 1

General provisions
Article 131

The exemptions provided for in Chapters 2 to 9 shall apply without prejudice to other Community provisions and in accordance with conditions which the Member States shall lay

down for the purposes of ensuring the correct and straightforward application of those exemptions and of preventing any possible evasion, avoidance or abuse.

CHAPTER 2

Exemptions for certain activities in the public interest

Article 132

1. Member States shall exempt the following transactions:

(a) the supply by the public postal services of services other than passenger transport and telecommunications services,

and the supply of goods incidental thereto;

(b) hospital and medical care and closely related activities undertaken by bodies governed by public law or, under social conditions comparable with those applicable to

bodies governed by public law, by hospitals, centres for medical treatment or diagnosis and other duly recognised establishments of a similar nature;

(c) the provision of medical care in the exercise of the medical

and paramedical professions as defined by the Member State concerned;

(d) the supply of human organs, blood and milk;

(e) the supply of services by dental technicians in their professional capacity and the supply of dental prostheses by dentists and dental technicians;

(f) the supply of services by independent groups of persons, who are carrying on an activity which is exempt from VAT or in relation to which they are not taxable persons, for the

purpose of rendering their members the services directly necessary for the exercise of that activity, where those groups merely claim from their members exact reimbursement

of their share of the joint expenses, provided that such exemption is not likely to cause distortion of competition;

(g) the supply of services and of goods closely linked to welfare and social security work, including those supplied by old people's homes, by bodies governed by public law or by other bodies recognised by the Member State concerned as being devoted to social wellbeing;

(h) the supply of services and of goods closely linked to the protection of children and young persons by bodies governed by public law or by other organisations recognised by the Member State concerned as being devoted to social wellbeing;

(i) the provision of children's or young people's education, school or university education, vocational training or retraining, including the supply of services and of goods closely related thereto, by bodies governed by public law having such as their aim or by other organisations recognised by the Member State concerned as having similar objects;

(j) tuition given privately by teachers and covering school or university education;
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(k) the supply of staff by religious or philosophical institutions for the purpose of the activities referred to in points (b), (g),

(h) and (i) and with a view to spiritual welfare;

(l) the supply of services, and the supply of goods closely linked thereto, to their members in their common interest in return for a subscription fixed in accordance with their rules by non-profit-making organisations with aims of a political, trade-union, religious, patriotic, philosophical, philanthropic or civic nature, provided that this exemption is not likely to cause distortion of competition;

(m) the supply of certain services closely linked to sport or physical education by non-profit-making organisations to persons taking part in sport or physical education;

(n) the supply of certain cultural services, and the supply of goods closely linked thereto, by bodies governed by public law or by other cultural bodies recognised by the Member

State concerned;

(o) the supply of services and goods, by organisations whose activities are exempt pursuant to points (b), (g), (h), (i), (l),

(m) and (n), in connection with fund-raising events organised exclusively for their own benefit, provided that exemption is not likely to cause distortion of competition;

(p) the supply of transport services for sick or injured persons in vehicles specially designed for the purpose, by duly authorised bodies; 

(q) the activities, other than those of a commercial nature, carried out by public radio and television bodies.

2. For the purposes of point (o) of paragraph 1, Member States may introduce any restrictions necessary, in particular as regards the number of events or the amount of receipts which give

entitlement to exemption.

Article 133

Member States may make the granting to bodies other than those governed by public law of each exemption provided for in points (b), (g), (h), (i), (l), (m) and (n) of Article 132(1) subject in each individual case to one or more of the following conditions:

(a) the bodies in question must not systematically aim to make a profit, and any surpluses nevertheless arising must not be

distributed, but must be assigned to the continuance or improvement of the services supplied;

(b) those bodies must be managed and administered on an essentially voluntary basis by persons who have no direct or indirect interest, either themselves or through intermediaries, in the results of the activities concerned;

(c) those bodies must charge prices which are approved by the public authorities or which do not exceed such approved prices or, in respect of those services not subject to approval, prices lower than those charged for similar services by commercial enterprises subject to VAT;

(d) the exemptions must not be likely to cause distortion of competition to the disadvantage of commercial enterprises subject to VAT.

Member States which, pursuant to Annex E of Directive 77/388/ EEC, on 1 January 1989 applied VAT to the transactions referred

to in Article 132(1)(m) and (n) may also apply the conditions provided for in point (d) of the first paragraph when the said supply of goods or services by bodies governed by public law is

granted exemption.

Article 134

The supply of goods or services shall not be granted exemption, as provided for in points (b), (g), (h), (i), (l), (m) and (n) of Article 132(1), in the following cases:

(a) where the supply is not essential to the transactions exempted;

(b) where the basic purpose of the supply is to obtain additional income for the body in question through transactions which are in direct competition with those of commercial enterprises subject to VAT.

CHAPTER 3

Exemptions for other activities

Article 135

1. Member States shall exempt the following transactions:

(a) insurance and reinsurance transactions, including related services performed by insurance brokers and insurance

agents;

(b) the granting and the negotiation of credit and the management of credit by the person granting it;

(c) the negotiation of or any dealings in credit guarantees or any other security for money and the management of credit guarantees by the person who is granting the credit;

(d) transactions, including negotiation, concerning deposit and current accounts, payments, transfers, debts, cheques and

other negotiable instruments, but excluding debt collection;

(e) transactions, including negotiation, concerning currency, bank notes and coins used as legal tender, with the exception of collectors' items, that is to say, gold, silver or
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other metal coins or bank notes which are not normally used as legal tender or coins of numismatic interest;

(f) transactions, including negotiation but not management or safekeeping, in shares, interests in companies or associations,

debentures and other securities, but excluding

documents establishing title to goods, and the rights or securities referred to in Article 15(2);

(g) the management of special investment funds as defined by Member States;

(h) the supply at face value of postage stamps valid for use for postal services within their respective territory, fiscal stamps and other similar stamps;

(i) betting, lotteries and other forms of gambling, subject to the conditions and limitations laid down by each Member State;

(j) the supply of a building or parts thereof, and of the land on which it stands, other than the supply referred to in

point (a) of Article 12(1);

(k) the supply of land which has not been built on other than the supply of building land as referred to in point (b) of Article 12(1);

(l) the leasing or letting of immovable property.

2. The following shall be excluded from the exemption provided for in point (l) of paragraph 1:

(a) the provision of accommodation, as defined in the laws of the Member States, in the hotel sector or in sectors with a similar function, including the provision of accommodation in holiday camps or on sites developed for use as camping sites;

(b) the letting of premises and sites for the parking of vehicles;

(c) the letting of permanently installed equipment and machinery;

(d) the hire of safes.

Member States may apply further exclusions to the scope of the exemption referred to in point (l) of paragraph 1.

Article 136

Member States shall exempt the following transactions:

(a) the supply of goods used solely for an activity exempted under Articles 132, 135, 371, 375, 376 and 377, Article 378

(2), Article 379(2) and Articles 380 to 390, if those goods have not given rise to deductibility;

(b) the supply of goods on the acquisition or application of which VAT was not deductible, pursuant to Article 176.

Article 137

1. Member States may allow taxable persons a right of option for taxation in respect of the following transactions:

(a) the financial transactions referred to in points (b) to (g) of Article 135(1);

(b) the supply of a building or of parts thereof, and of the land on which the building stands, other than the supply referred to in point (a) of Article 12(1);

(c) the supply of land which has not been built on other than the supply of building land referred to in point (b) of Article 12(1);

(d) the leasing or letting of immovable property.

2. Member States shall lay down the detailed rules governing exercise of the option under paragraph 1. 

Member States may restrict the scope of that right of option.

CHAPTER 4

Exemptions for intra-community 

S e c t i o n 1

Exemptions r e l a t e d t o t h e supply o f goods

Article 138

1. Member States shall exempt the supply of goods dispatched or transported to a destination outside their respective territory

but within the Community, by or on behalf of the vendor or the person acquiring the goods, for another taxable person, or for a non-taxable legal person acting as such in a Member State other than that in which dispatch or transport of the goods began.

2. In addition to the supply of goods referred to in paragraph 1, Member States shall exempt the following transactions:

(a) the supply of new means of transport, dispatched or transported to the customer at a destination outside their respective territory but within the Community, by or on behalf of the vendor or the customer, for taxable persons,

or non-taxable legal persons, whose intra-Community acquisitions of goods are not subject to VAT pursuant to Article 3(1), or for any other non-taxable person;

(b) the supply of products subject to excise duty, dispatched or transported to a destination outside their respective territory but within the Community, to the customer, by or on behalf of the vendor or the customer, for taxable persons, or non-taxable legal persons, whose intra-Com-
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where those products have been dispatched or transported in accordance with Article 7(4) and (5) or Article 16 of Directive 92/12/EEC;

(c) the supply of goods, consisting in a transfer to another Member State, which would have been entitled to exemption under paragraph 1 and points (a) and (b) if it had been made on behalf of another taxable person.

Article 139

1. The exemption provided for in Article 138(1) shall not apply to the supply of goods carried out by taxable persons who are covered by the exemption for small enterprises provided for in

Articles 282 to 292.

Nor shall that exemption apply to the supply of goods to taxable persons, or non-taxable legal persons, whose intra-Community acquisitions of goods are not subject to VAT pursuant to

Article 3(1).

2. The exemption provided for in Article 138(2)(b) shall not apply to the supply of products subject to excise duty by taxable

persons who are covered by the exemption for small enterprises provided for in Articles 282 to 292.

3. The exemption provided for in Article 138(1) and (2)(b) and (c) shall not apply to the supply of goods subject to VAT in accordance with the margin scheme provided for in Articles 312 to 325 or the special arrangements for sales by public auction.

The exemption provided for in Article 138(1) and (2)(c) shall not apply to the supply of second-hand means of transport, as defined in Article 327(3), subject to VAT in accordance with the transitional arrangements for second-hand means of transport.

S e c t i o n 2

Exemptions for intra-Community

a c q u i s i t i o n s o f goods

Article 140

Member States shall exempt the following transactions:

(a) the intra-Community acquisition of goods the supply of which by taxable persons would in all circumstances be exempt within their respective territory;

(b) the intra-Community acquisition of goods the importation of which would in all circumstances be exempt under points (a), (b) and (c) and (e) to (l) of Article 143;

(c) the intra-Community acquisition of goods where, pursuant to Articles 170 and 171, the person acquiring the goods would in all circumstances be entitled to full reimbursement

of the VAT due under Article 2(1)(b).

Article 141

Each Member State shall take specific measures to ensure that VAT is not charged on the intra-Community acquisition of goods within its territory, made in accordance with Article 40, where the following conditions are met:

(a) the acquisition of goods is made by a taxable person who is not established in the Member State concerned but is identified for VAT purposes in another Member State;

(b) the acquisition of goods is made for the purposes of the subsequent supply of those goods, in the Member State concerned, by the taxable person referred to in point (a); (c) the goods thus acquired by the taxable person referred to in point (a) are directly dispatched or transported, from a Member State other than that in which he is identified for VAT purposes, to the person for whom he is to carry out the subsequent supply;

(d) the person to whom the subsequent supply is to be made is another taxable person, or a non-taxable legal person, who is identified for VAT purposes in the Member State concerned;

(e) the person referred to in point (d) has been designated in accordance with Article 197 as liable for payment of the VAT due on the supply carried out by the taxable person who is not established in the Member State in which the tax is due.

S e c t i o n 3

Exemptions f o r c e r t a i n transpor t s e r v i c e s

Article 142

Member States shall exempt the supply of intra-Community transport of goods to and from the islands making up the autonomous regions of the Azores and Madeira, as well as the

supply of transport of goods between those islands.
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CHAPTER 5

Exemptions on importation

Article 143

Member States shall exempt the following transactions:

(a) the final importation of goods of which the supply by a taxable person would in all circumstances be exempt within their respective territory;

(b) the final importation of goods governed by Council Directives 69/169/EEC (1), 83/181/EEC (2) and 2006/79/ EC (3);

(c) the final importation of goods, in free circulation from a third territory forming part of the Community customs territory, which would be entitled to exemption under point (b) if they had been imported within the meaning of the first paragraph of Article 30;

(d) the importation of goods dispatched or transported from a third territory or a third country into a Member State other than that in which the dispatch or transport of the goods

ends, where the supply of such goods by the importer designated or recognised under Article 201 as liable for payment of VAT is exempt under Article 138;

(e) the reimportation, by the person who exported them, of goods in the state in which they were exported, where those goods are exempt from customs duties;

(f) the importation, under diplomatic and consular arrangements, of goods which are exempt from customs duties;

(g) the importation of goods by international bodies recognised as such by the public authorities of the host Member State, or by members of such bodies, within the limits and

under the conditions laid down by the international conventions establishing the bodies or by headquarters agreements;

(h) the importation of goods, into Member States party to the North Atlantic Treaty, by the armed forces of other States party to that Treaty for the use of those forces or the

civilian staff accompanying them or for supplying their messes or canteens where such forces take part in the common defence effort;

(i) the importation of goods by the armed forces of the United Kingdom stationed in the island of Cyprus pursuant to the Treaty of Establishment concerning the Republic of Cyprus, dated 16 August 1960, which are for the use of those forces or the civilian staff accompanying them or for supplying their messes or canteens;

(j) the importation into ports, by sea fishing undertakings, of their catches, unprocessed or after undergoing preservation for marketing but before being supplied;

(k) the importation of gold by central banks;

(l) the importation of gas through the natural gas distribution system, or of electricity.

Article 144

Member States shall exempt the supply of services relating to the importation of goods where the value of such services is included

in the taxable amount in accordance with Article 86(1)(b).

Article 145

1. The Commission shall, where appropriate, as soon as possible, present to the Council proposals designed to delimit the scope of the exemptions provided for in Articles 143 and 144

and to lay down the detailed rules for their implementation.

2. Pending the entry into force of the rules referred to in paragraph 1, Member States may maintain their national provisions in force.

Member States may adapt their national provisions so as to minimise distortion of competition and, in particular, to prevent

non-taxation or double taxation within the Community.

Member States may use whatever administrative procedures they consider most appropriate to achieve exemption.

3. Member States shall notify to the Commission, which shall inform the other Member States accordingly, the provisions of

national law which are in force, in so far as these have not already been notified, and those which they adopt pursuant to paragraph 2.
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(1) Council Directive 69/169/EEC of 28 May 1969 on the harmonisation of provisions laid down by Law, Regulation or Administrative

Action relating to exemption from turnover tax and excise duty on imports in international travel (OJ L 133, 4.6.1969, p. 6). Directive as

last amended by Directive 2005/93/EC (OJ L 346, 29.12.2005, p. 16). 

(2) Council Directive 83/181/EEC of 28 March 1983 determining the scope of Article 14(1)(d) of Directive 77/388/EEC as regards exemption from value added tax on the final importation of certain goods (OJ L 105, 23.4.1983, p. 38). Directive as last amended by the 1994 Act of Accession.

(3) Council Directive 2006/79/EC of 5 October 2006 on the exemption from taxes of imports of small consignments of goods of a noncommercial character from third countries (codified version) (OJ L 286, 17.10.2006, p. 15).

CHAPTER 6

Exemptions on exportation

Article 146

1. Member States shall exempt the following transactions:

(a) the supply of goods dispatched or transported to a destination outside the Community by or on behalf of the vendor;

(b) the supply of goods dispatched or transported to a destination outside the Community by or on behalf of a customer not established within their respective territory,

with the exception of goods transported by the customer himself for the equipping, fuelling and provisioning of pleasure boats and private aircraft or any other means of transport for private use;

(c) the supply of goods to approved bodies which export them out of the Community as part of their humanitarian, charitable or teaching activities outside the Community;

(d) the supply of services consisting in work on movable property acquired or imported for the purpose of undergoing such work within the Community, and dispatched or transported out of the Community by the supplier, by the customer if not established within their respective territory or on behalf of either of them; 

(e) the supply of services, including transport and ancillary transactions, but excluding the supply of services exempted in accordance with Articles 132 and 135, where these are directly connected with the exportation or importation of goods covered by Article 61 and Article 157(1)(a).

2. The exemption provided for in point (c) of paragraph 1 may be granted by means of a refund of the VAT.

Article 147

1. Where the supply of goods referred to in point (b) of Article 146(1) relates to goods to be carried in the personal luggage of travellers, the exemption shall apply only if the following conditions are met:

(a) the traveller is not established within the Community;

(b) the goods are transported out of the Community before the end of the third month following that in which the supply takes place;

(c) the total value of the supply, including VAT, is more than EUR 175 or the equivalent in national currency, fixed annually by applying the conversion rate obtaining on the first working day of October with effect from 1 January of the following year.

However, Member States may exempt a supply with a total value of less than the amount specified in point (c) of the first subparagraph.

2. For the purposes of paragraph 1, ‘a traveller who is not established within the Community’ shall mean a traveller whose permanent address or habitual residence is not located within the Community. In that case ‘permanent address or habitual residence’ means the place entered as such in a passport, identity card or other document recognised as an identity document by the Member State within whose territory the supply takes place.

Proof of exportation shall be furnished by means of the invoice or other document in lieu thereof, endorsed by the customs office of exit from the Community.

Each Member State shall send to the Commission specimens of the stamps it uses for the endorsement referred to in the second

subparagraph. The Commission shall forward that information to the tax authorities of the other Member States.

CHAPTER 7

EXEMPTIONS RELATED TO INTERNATIONAL

TRANSPORT

Article 148

Member States shall exempt the following transactions:

(a) the supply of goods for the fuelling and provisioning of vessels used for navigation on the high seas and carrying passengers for reward or used for the purpose of commercial, industrial or fishing activities, or for rescue or assistance at sea, or for inshore fishing, with the exception, in the case of vessels used for inshore fishing, of ships' provisions;

(b) the supply of goods for the fuelling and provisioning of fighting ships, falling within the combined nomenclature

(CN) code 8906 10 00, leaving their territory and bound for ports or anchorages outside the Member State concerned;

(c) the supply, modification, repair, maintenance, chartering and hiring of the vessels referred to in point (a), and the supply, hiring, repair and maintenance of equipment,

including fishing equipment, incorporated or used therein;

(d) the supply of services other than those referred to in point (c), to meet the direct needs of the vessels referred to in point (a) or of their cargoes;

(e) the supply of goods for the fuelling and provisioning of aircraft used by airlines operating for reward chiefly on international routes;

(f) the supply, modification, repair, maintenance, chartering and hiring of the aircraft referred to in point (e), and the
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(g) the supply of services, other than those referred to in point (f), to meet the direct needs of the aircraft referred to in point (e) or of their cargoes.

Article 149

Portugal may treat sea and air transport between the islands making up the autonomous regions of the Azores and Madeira

and between those regions and the mainland as international transport.

Article 150

1. The Commission shall, where appropriate, as soon as possible, present to the Council proposals designed to delimit the scope of the exemptions provided for in Article 148 and to lay down the detailed rules for their implementation.

2. Pending the entry into force of the provisions referred to in paragraph 1, Member States may limit the scope of the exemptions provided for in points (a) and (b) of Article 148.

CHAPTER 8

Exemptions relating to certain Transactions treated as exports

Article 151

1. Member States shall exempt the following transactions:

(a) the supply of goods or services under diplomatic and consular arrangements;

(b) the supply of goods or services to international bodies recognised as such by the public authorities of the host Member State, and to members of such bodies, within the

limits and under the conditions laid down by the

international conventions establishing the bodies or by headquarters agreements;

(c) the supply of goods or services within a Member State which is a party to the North Atlantic Treaty, intended either for the armed forces of other States party to that  Treaty for the use of those forces, or of the civilian staff

accompanying them, or for supplying their messes or canteens when such forces take part in the common defence effort;

(d) the supply of goods or services to another Member State, intended for the armed forces of any State which is a party to the North Atlantic Treaty, other than the Member State of destination itself, for the use of those forces, or of the civilian staff accompanying them, or for supplying their messes or canteens when such forces take part in the

common defence effort;

(e) the supply of goods or services to the armed forces of the United Kingdom stationed in the island of Cyprus pursuant to the Treaty of Establishment concerning the Republic of

Cyprus, dated 16 August 1960, which are for the use of those forces, or of the civilian staff accompanying them, or for supplying their messes or canteens.

Pending the adoption of common tax rules, the exemptions provided for in the first subparagraph shall be subject to the limitations laid down by the host Member State.

2. In cases where the goods are not dispatched or transported out of the Member State in which the supply takes place, and in the case of services, the exemption may be granted by means of a refund of the VAT.

Article 152

Member States shall exempt the supply of gold to central banks.

CHAPTER 9

Exemptions for the supply of services by intermediaries

Article 153

Member States shall exempt the supply of services by intermediaries, acting in the name and on behalf of another person, where they take part in the transactions referred to in Chapters 6, 7 and 8, or of transactions carried out outside the Community.

The exemption referred to in the first paragraph shall not apply to travel agents who, in the name and on behalf of travellers, supply services which are carried out in other Member States.

CHAPTER 10

Exemptions for transactions relating to international trade

S e c t i o n 1

Customs warehouses, warehouses other than cus t oms warehouses and s i m i l a r

a r rangements

Article 154

For the purposes of this Section, ‘warehouses other than customs warehouses’ shall, in the case of products subject to excise duty, mean the places defined as tax warehouses by Article 4(b) of Directive 92/12/EEC and, in the case of products not subject to excise duty, the places defined as such by the Member States.

Article 155

Without prejudice to other Community tax provisions, Member States may, after consulting the VAT Committee, take special

measures designed to exempt all or some of the transactions referred to in this Section, provided that those measures are not aimed at final use or consumption and that the amount of VAT due on cessation of the arrangements or situations referred to in this Section corresponds to the amount of tax which would have been due had each of those transactions been taxed within their territory.
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Article 156

1. Member States may exempt the following transactions:

(a) the supply of goods which are intended to be presented to customs and, where applicable, placed in temporary storage;

(b) the supply of goods which are intended to be placed in a free zone or in a free warehouse;

(c) the supply of goods which are intended to be placed under customs warehousing arrangements or inward processing

arrangements;

(d) the supply of goods which are intended to be admitted into territorial waters in order to be incorporated into drilling or production platforms, for purposes of the construction, repair, maintenance, alteration or fitting-out of such

platforms, or to link such drilling or production platforms to the mainland;

(e) the supply of goods which are intended to be admitted into territorial waters for the fuelling and provisioning of drilling or production platforms.

2. The places referred to in paragraph 1 shall be those defined as such by the Community customs provisions in force.

Article 157

1. Member States may exempt the following transactions:

(a) the importation of goods which are intended to be placed under warehousing arrangements other than customs warehousing;

(b) the supply of goods which are intended to be placed, within their territory, under warehousing arrangements other than

customs warehousing.

2. Member States may not provide for warehousing arrangements other than customs warehousing for goods which are not subject to excise duty where those goods are intended to be supplied at the retail stage.

Article 158

1. By way of derogation from Article 157(2), Member States may provide for warehousing arrangements other than customs warehousing in the following cases:

(a) where the goods are intended for tax-free shops, for the purposes of the supply of goods to be carried in the personal luggage of travellers taking flights or sea crossings to third territories or third countries, where that supply is exempt pursuant to point (b) of Article 146(1);

(b) where the goods are intended for taxable persons, for the purposes of carrying out supplies to travellers on board an aircraft or a ship in the course of a flight or sea crossing

where the place of arrival is situated outside the

Community;

(c) where the goods are intended for taxable persons, for the purposes of carrying out supplies which are exempt from VAT pursuant to Article 151.

2. Where Member States exercise the option of exemption provided for in point (a) of paragraph 1, they shall take the measures necessary to ensure the correct and straightforward application of this exemption and to prevent any evasion, avoidance or abuse.

3. For the purposes of point (a) of paragraph 1, ‘tax-free shop’ shall mean any establishment which is situated within an airport or port and which fulfils the conditions laid down by the

competent public authorities.

Article 159

Member States may exempt the supply of services relating to the supply of goods referred to in Article 156, Article 157(1)(b) or Article 158.

Article 160

1. Member States may exempt the following transactions:

(a) the supply of goods or services carried out in the locations referred to in Article 156(1), where one of the situations specified therein still applies within their territory;

(b) the supply of goods or services carried out in the locations referred to in Article 157(1)(b) or Article 158, where one of the situations specified in Article 157(1)(b) or in Article 158

(1) still applies within their territory.

2. Where Member States exercise the option under point (a) of paragraph 1 in respect of transactions effected in customs warehouses, they shall take the measures necessary to provide for warehousing arrangements other than customs warehousing under which point (b) of paragraph 1 may be applied to the same

transactions when they concern goods listed in Annex V and are carried out in warehouses other than customs warehouses.

Article 161

Member States may exempt supply of the following goods and of services relating thereto:

(a) the supply of goods referred to in the first paragraph of Article 30 while they remain covered by arrangements for temporary importation with total exemption from import

duty or by external transit arrangements;

(b) the supply of goods referred to in the second paragraph of Article 30 while they remain covered by the internal Community transit procedure referred to in Article 276.
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Article 162

Where Member States exercise the option provided for in this Section, they shall take the measures necessary to ensure that the intra-Community acquisition of goods intended to be placed under one of the arrangements or in one of the situations referred to in Article 156, Article 157(1)(b) or Article 158 is covered by the same provisions as the supply of goods carried

out within their territory under the same conditions.

Article 163

If the goods cease to be covered by the arrangements or situations referred to in this Section, thus giving rise to importation for the purposes of Article 61, the Member State of importation shall take the measures necessary to prevent double taxation.

S e c t i o n 2

Tr a n s a c t i o n s exempted with a view t o

expor t and i n t h e framework o f t r a d e

between t h e Member S t a t e s

Article 164

1. Member States may, after consulting the VAT Committee, exempt the following transactions carried out by, or intended for, a taxable person up to an amount equal to the value of the exports carried out by that person during the preceding 12 months:

(a) intra-Community acquisitions of goods made by the taxable person, and imports for and supplies of goods to the taxable person, with a view to their exportation from the Community as they are or after processing;

(b) supplies of services linked with the export business of the taxable person.

2. Where Member States exercise the option of exemption under paragraph 1, they shall, after consulting the VAT Committee, apply that exemption also to transactions relating to supplies carried out by the taxable person, in accordance with the conditions specified in Article 138, up to an amount equal to the value of the supplies carried out by that person, in

accordance with the same conditions, during the preceding 12 months.

Article 165

Member States may set a common maximum amount for transactions which they exempt pursuant to Article 164.

S e c t i o n 3

Prov i s i o n s common t o S e c t i o n s 1 and 2

Article 166

The Commission shall, where appropriate, as soon as possible, present to the Council proposals concerning common arrangements for applying VAT to the transactions referred to

in Sections 1 and 2.

TITLE X

DEDUCTIONS

CHAPTER 1

Origin and scope of right of deduction

Article 167

A right of deduction shall arise at the time the deductible tax becomes chargeable.

Article 168

In so far as the goods and services are used for the purposes of the taxed transactions of a taxable person, the taxable person shall be entitled, in the Member State in which he carries out these transactions, to deduct the following from the VAT which he is liable to pay:

(a) the VAT due or paid in that Member State in respect of supplies to him of goods or services, carried out or to be carried out by another taxable person;

(b) the VAT due in respect of transactions treated as supplies of goods or services pursuant to Article 18(a) and Article 27;

(c) the VAT due in respect of intra-Community acquisitions of goods pursuant to Article 2(1)(b)(i);

(d) the VAT due on transactions treated as intra-Community acquisitions in accordance with Articles 21 and 22;

(e) the VAT due or paid in respect of the importation of goods into that Member State.

Article 169

In addition to the deduction referred to in Article 168, the taxable person shall be entitled to deduct the VAT referred to therein in so far as the goods and services are used for the purposes of the following:

(a) transactions relating to the activities referred to in the second subparagraph of Article 9(1), carried out outside the Member State in which that tax is due or paid, in respect of which VAT would be deductible if they had been carried out within that Member State;

(b) transactions which are exempt pursuant to Articles 138, 142 or 144, Articles 146 to 149, Articles 151, 152, 153 or 156, Article 157(1)(b), Articles 158 to 161 or Article 164;

(c) transactions which are exempt pursuant to points (a) to (f) of Article 135(1), where the customer is established outside the Community or where those transactions relate directly to goods to be exported out of the Community.
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Article 170

All taxable persons who, within the meaning of Article 1 of Directive 79/1072/EEC , Article 1 of Directive 86/560/EEC and

Article 171 of this Directive, are not established in the Member State in which they purchase goods and services or import goods subject to VAT shall be entitled to obtain a refund of that VAT in so far as the goods and services are used for the purposes of the following:

(a) transactions referred to in Article 169;

(b) transactions for which the tax is solely payable by the customer in accordance with Articles 194 to 197 or Article 199.

Article 171

1. VAT shall be refunded to taxable persons who are not established in the Member State in which they purchase goods and services or import goods subject to VAT but who are

established in another Member State, in accordance with the detailed implementing rules laid down in Directive 79/1072/EEC.

The taxable persons referred to in Article 1 of Directive 79/1072/ EEC shall also, for the purposes of applying that Directive, be regarded as taxable persons who are not established in the Member State concerned where, in the Member State in which they purchase goods and services or import goods subject to VAT, they have only carried out the supply of goods or services to a person designated in accordance with Articles 194 to 197 or Article 199 as liable for payment of VAT.

2. VAT shall be refunded to taxable persons who are not established within the territory of the Community in accordance with the detailed implementing rules laid down in Directive 86/

560/EEC.

The taxable persons referred to in Article 1 of Directive 86/560/ EEC shall also, for the purposes of applying that Directive, be regarded as taxable persons who are not established in the Community where, in the Member State in which they purchase goods and services or import goods subject to VAT, they have only carried out the supply of goods or services to a person designated in accordance with Articles 194 to 197 or Article 199 as liable for payment of VAT.

3. Directives 79/1072/EEC and 86/560/EEC shall not apply to the supply of goods which is, or may be, exempted pursuant to Article 138 where the goods thus supplied are dispatched or transported by or on behalf of the person acquiring the goods.

Article 172

1. Any person who is regarded as a taxable person by reason of the fact that he supplies, on an occasional basis, a new means of

transport in accordance with the conditions specified in Article 138(1) and (2)(a) shall, in the Member State in which the supply takes place, be entitled to deduct the VAT included in

the purchase price or paid in respect of the importation or the intra-Community acquisition of this means of transport, up to an amount not exceeding the amount of VAT for which he would be liable if the supply were not exempt.

A right of deduction shall arise and may be exercised only at the time of supply of the new means of transport.

2. Member States shall lay down detailed rules for the implementation of paragraph 1.

CHAPTER 2

Proportional deduction

Article 173

1. In the case of goods or services used by a taxable person both for transactions in respect of which VAT is deductible pursuant to Articles 168, 169 and 170, and for transactions in respect of which VAT is not deductible, only such proportion of the VAT as is attributable to the former transactions shall be deductible.

The deductible proportion shall be determined, in accordance with Articles 174 and 175, for all the transactions carried out by the taxable person.

2. Member States may take the following measures:

(a) authorise the taxable person to determine a proportion for each sector of his business, provided that separate accounts are kept for each sector;

(b) require the taxable person to determine a proportion for each sector of his business and to keep separate accounts for each sector;

(c) authorise or require the taxable person to make the deduction on the basis of the use made of all or part of the goods and services;

(d) authorise or require the taxable person to make the

deduction in accordance with the rule laid down in the first subparagraph of paragraph 1, in respect of all goods and services used for all transactions referred to therein;

(e) provide that, where the VAT which is not deductible by the taxable person is insignificant, it is to be treated as nil.
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Eighth Council Directive 79/1072/EEC of 6 December 1979 on the harmonization of the laws of the Member States relating to turnover

taxes — Arrangements for the refund of value added tax to taxable persons not established in the territory of the country (OJ L 331, 27.12.1979, p. 11). Directive as last amended by the 2003 Act of Accession.

Thirteenth Council Directive 86/560/EEC of 17 November 1986 on the harmonization of the laws of the Member States relating to turnover taxes – Arrangements for the refund of value added tax to taxable persons not established in Community territory (OJ L 326,

21.11.1986, p. 40).

Article 174

1. The deductible proportion shall be made up of a fraction comprising the following amounts:

(a) as numerator, the total amount, exclusive of VAT, of turnover per year attributable to transactions in respect of which VAT is deductible pursuant to Articles 168 and 169;

(b) as denominator, the total amount, exclusive of VAT, of turnover per year attributable to transactions included in the numerator and to transactions in respect of which VAT is not deductible.

Member States may include in the denominator the amount of subsidies, other than those directly linked to the price of supplies of goods or services referred to in Article 73.

2. By way of derogation from paragraph 1, the following amounts shall be excluded from the calculation of the deductible proportion:

(a) the amount of turnover attributable to supplies of capital goods used by the taxable person for the purposes of his business;

(b) the amount of turnover attributable to incidental real estate and financial transactions;

(c) the amount of turnover attributable to the transactions specified in points (b) to (g) of Article 135(1) in so far as those transactions are incidental.

3. Where Member States exercise the option under Article 191 not to require adjustment in respect of capital goods, they may include disposals of capital goods in the calculation of the deductible proportion.

Article 175

1. The deductible proportion shall be determined on an annual basis, fixed as a percentage and rounded up to a figure not

exceeding the next whole number.

2. The provisional proportion for a year shall be that calculated on the basis of the preceding year's transactions. In the absence of any such transactions to refer to, or where they were

insignificant in amount, the deductible proportion shall be estimated provisionally, under the supervision of the tax authorities, by the taxable person on the basis of his own

forecasts.

However, Member States may retain the rules in force at 1 January 1979 or, in the case of the Member States which acceded to the Community after that date, on the date of their

accession.

3. Deductions made on the basis of such provisional proportions shall be adjusted when the final proportion is fixed during the following year.

CHAPTER 3

Restrictions on the right of deduction

Article 176

The Council, acting unanimously on a proposal from the Commission, shall determine the expenditure in respect of which VAT shall not be deductible. VAT shall in no circumstances be deductible in respect of expenditure which is not strictly business expenditure, such as that on luxuries, amusements or entertainment.

Pending the entry into force of the provisions referred to in the first paragraph, Member States may retain all the exclusions provided for under their national laws at 1 January 1979 or, in the case of the Member States which acceded to the Community after that date, on the date of their accession.

Article 177

After consulting the VAT Committee, each Member State may, for cyclical economic reasons, totally or partly exclude all or

some capital goods or other goods from the system of deductions. 

In order to maintain identical conditions of competition, Member States may, instead of refusing deduction, tax goods

manufactured by the taxable person himself or goods which he has purchased within the Community, or imported, in such a way that the tax does not exceed the amount of VAT which

would be charged on the acquisition of similar goods.

CHAPTER 4

Rules governing exercise of the right of deduction

Article 178

In order to exercise the right of deduction, a taxable person must meet the following conditions:

(a) for the purposes of deductions pursuant to Article 168(a), in respect of the supply of goods or services, he must hold an invoice drawn up in accordance with Articles 220 to 236 and Articles 238, 239 and 240;

(b) for the purposes of deductions pursuant to Article 168(b), in respect of transactions treated as the supply of goods or services, he must comply with the formalities as laid down by each Member State;

(c) for the purposes of deductions pursuant to Article 168(c), in respect of the intra-Community acquisition of goods, he must set out in the VAT return provided for in Article 250 all the information needed for the amount of the VAT due on his intra-Community acquisitions of goods to be calculated and he must hold an invoice drawn up in accordance with Articles 220 to 236;

(d) for the purposes of deductions pursuant to Article 168(d), in respect of transactions treated as intra-Community acquisitions of goods, he must complete the formalities as laid down by each Member State;
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(e) for the purposes of deductions pursuant to Article 168(e), in respect of the importation of goods, he must hold an import document specifying him as consignee or importer, and stating the amount of VAT due or enabling that

amount to be calculated;

(f) when required to pay VAT as a customer where Articles 194 to 197 or Article 199 apply, he must comply with the formalities as laid down by each Member State.

Article 179

The taxable person shall make the deduction by subtracting from the total amount of VAT due for a given tax period the total amount of VAT in respect of which, during the same period, the right of deduction has arisen and is exercised in accordance with Article 178.

However, Member States may require that taxable persons who carry out occasional transactions, as defined in Article 12, exercise their right of deduction only at the time of supply.

Article 180

Member States may authorise a taxable person to make a deduction which he has not made in accordance with Articles 178 and 179.

Article 181

Member States may authorise a taxable person who does not hold an invoice drawn up in accordance with Articles 220 to 236 to make the deduction referred to in Article 168(c) in

respect of his intra-Community acquisitions of goods.

Article 182

Member States shall determine the conditions and detailed rules for applying Articles 180 and 181.

Article 183

Where, for a given tax period, the amount of deductions exceeds the amount of VAT due, the Member States may, in accordance

with conditions which they shall determine, either make a refund or carry the excess forward to the following period.

However, Member States may refuse to refund or carry forward if the amount of the excess is insignificant.

CHAPTER 5

Adjustment of deductions

Article 184

The initial deduction shall be adjusted where it is higher or lower than that to which the taxable person was entitled.

Article 185

1. Adjustment shall, in particular, be made where, after the VAT return is made, some change occurs in the factors used to determine the amount to be deducted, for example where purchases are cancelled or price reductions are obtained.

2. By way of derogation from paragraph 1, no adjustment shall be made in the case of transactions remaining totally or partially unpaid or in the case of destruction, loss or theft of property duly proved or confirmed, or in the case of goods reserved for the purpose of making gifts of small value or of giving samples,

as referred to in Article 16.

However, in the case of transactions remaining totally or partially unpaid or in the case of theft, Member States may require adjustment to be made.

Article 186

Member States shall lay down the detailed rules for applying Articles 184 and 185.

Article 187

1. In the case of capital goods, adjustment shall be spread over five years including that in which the goods were acquired or manufactured.

Member States may, however, base the adjustment on a period of five full years starting from the time at which the goods are first used.

In the case of immovable property acquired as capital goods, the

adjustment period may be extended up to 20 years.

2. The annual adjustment shall be made only in respect of onefifth of the VAT charged on the capital goods, or, if the adjustment period has been extended, in respect of the corresponding fraction thereof.

The adjustment referred to in the first subparagraph shall be made on the basis of the variations in the deduction entitlement in subsequent years in relation to that for the year in which the goods were acquired, manufactured or, where applicable, used for the first time.

Article 188

1. If supplied during the adjustment period, capital goods shall be treated as if they had been applied to an economic activity of

the taxable person up until expiry of the adjustment period.

The economic activity shall be presumed to be fully taxed in cases where the supply of the capital goods is taxed.

The economic activity shall be presumed to be fully exempt in cases where the supply of the capital goods is exempt.

2. The adjustment provided for in paragraph 1 shall be made only once in respect of all the time covered by the adjustment period that remains to run. However, where the supply of capital goods is exempt, Member States may waive the requirement for L 347/38 EN Official Journal of the European Union 11.12.2006

adjustment in so far as the purchaser is a taxable person using the capital goods in question solely for transactions in respect of

which VAT is deductible.

Article 189

For the purposes of applying Articles 187 and 188, Member States may take the following measures:

(a) define the concept of capital goods;

(b) specify the amount of the VAT which is to be taken into consideration for adjustment;

(c) adopt any measures needed to ensure that adjustment does not give rise to any unjustified advantage;

(d) permit administrative simplifications.

Article 190

For the purposes of Articles 187, 188, 189 and 191, Member States may regard as capital goods those services which have characteristics similar to those normally attributed to capitalgoods.

Article 191

If, in any Member State, the practical effect of applying Articles 187 and 188 is negligible, that Member State may, after consulting the VAT Committee, refrain from applying those provisions, having regard to the overall impact of VAT in the Member State concerned and the need for administrative simplification, and provided that no distortion of competition

thereby arises.

Article 192

Where a taxable person transfers from being taxed in the normal way to a special scheme or vice versa, Member States may take all measures necessary to ensure that the taxable person does not enjoy unjustified advantage or sustain unjustified harm.

TITLE XI

OBLIGATIONS OF TAXABLE PERSONS AND CERTAIN NONTAXABLE

PERSONS

CHAPTER 1

Obligation to pay

S e c t i o n 1

Persons l i a b l e for payment o f VAT t o t h e t ax author i t i e s

Article 193

VAT shall be payable by any taxable person carrying out a taxable supply of goods or services, except where it is payable by another person in the cases referred to in Articles 194 to 199 and Article 202.

Article 194

1. Where the taxable supply of goods or services is carried out by a taxable person who is not established in the Member State in which the VAT is due, Member States may provide that the person liable for payment of VAT is the person to whom the goods or services are supplied.

2. Member States shall lay down the conditions for implementation of paragraph 1.

Article 195

VAT shall be payable by any person who is identified for VAT purposes in the Member State in which the tax is due and to whom goods are supplied in the circumstances specified in Articles 38 or 39, if the supplies are carried out by a taxable person not established within that Member State.

Article 196

VAT shall be payable by any taxable person to whom the services referred to in Article 56 are supplied or by any person identified for VAT purposes in the Member State in which the tax is due to whom the services referred to in Articles 44, 47, 50, 53, 54 and 55 are supplied, if the services are supplied by a taxable person

not established in that Member State.

Article 197

1. VAT shall be payable by the person to whom the goods are supplied when the following conditions are met:

(a) the taxable transaction is a supply of goods carried out in accordance with the conditions laid down in Article 141;

(b) the person to whom the goods are supplied is another taxable person, or a non-taxable legal person, identified for VAT purposes in the Member State in which the supply is carried out;

(c) the invoice issued by the taxable person not established in the Member State of the person to whom the goods are supplied is drawn up in accordance with Articles 220 to 236.

2. Where a tax representative is appointed as the person liable for payment of VAT pursuant to Article 204, Member States may provide for a derogation from paragraph 1 of this Article.

Article 198

1. Where specific transactions relating to investment gold between a taxable person who is a member of a regulated gold bullion market and another taxable person who is not a member of that market are taxed pursuant to Article 352, Member States shall designate the customer as the person liable for payment of

VAT.

If the customer who is not a member of the regulated gold bullion market is a taxable person required to be identified for VAT purposes in the Member State in which the tax is due solely in respect of the transactions referred to in Article 352, the 11.12.2006 EN Official Journal of the European Union L 347/39

vendor shall fulfil the tax obligations on behalf of the customer, in accordance with the law of that Member State.

2. Where gold material or semi-manufactured products of a purity of 325 thousandths or greater, or investment gold as defined in Article 344(1) is supplied by a taxable person exercising one of the options under Articles 348, 349 and 350, Member States may designate the customer as the person liable for payment of VAT.

3. Member States shall lay down the procedures and conditions for implementation of paragraphs 1 and 2.

Article 199

1. Member States may provide that the person liable for payment of VAT is the taxable person to whom any of the following supplies are made:

(a) the supply of construction work, including repair, cleaning, maintenance, alteration and demolition services in relation to immovable property, as well as the handing over of construction works regarded as a supply of goods pursuant to Article 14(3);

(b) the supply of staff engaged in activities covered by point (a);

(c) the supply of immovable property, as referred to in Article 135(1)(j) and (k), where the supplier has opted for taxation of the supply pursuant to Article 137;

(d) the supply of used material, used material which cannot be re-used in the same state, scrap, industrial and non industrial waste, recyclable waste, part processed waste and certain goods and services, as listed in Annex VI;

(e) the supply of goods provided as security by one taxable person to another in execution of that security;

(f) the supply of goods following the cession of a reservation of ownership to an assignee and the exercising of this right by the assignee;

(g) the supply of immovable property sold by a judgment debtor in a compulsory sale procedure.

2. When applying the option provided for in paragraph 1, Member States may specify the supplies of goods and services covered, and the categories of suppliers or recipients to whom these measures may apply.

3. For the purposes of paragraph 1, Member States may take the following measures:

(a) provide that a taxable person who also carries out activities or transactions that are not considered to be taxable supplies of goods or services in accordance with Article 2 shall be regarded as a taxable person in respect of supplies received as referred to in paragraph 1 of this Article;

(b) provide that a non-taxable body governed by public law, shall be regarded as a taxable person in respect of supplies received as referred to in points (e), (f) and (g) of paragraph 1.

4. Member States shall inform the VAT Committee of national legislative measures adopted pursuant to paragraph 1 in so far as

these are not measures authorised by the Council prior to 13 August 2006 in accordance with Article 27(1) to (4) of Directive 77/388/EEC, and which are continued under paragraph 1 of this Article.

Article 200

VAT shall be payable by any person making a taxable intra-Community acquisition of goods.

Article 201

On importation, VAT shall be payable by any person or persons designated or recognised as liable by the Member State of importation.

Article 202

VAT shall be payable by any person who causes goods to cease to be covered by the arrangements or situations listed in Articles 156, 157, 158, 160 and 161.

Article 203

VAT shall be payable by any person who enters the VAT on an invoice.

Article 204

1. Where, pursuant to Articles 193 to 197 and Articles 199 and 200, the person liable for payment of VAT is a taxable person who is not established in the Member State in which the VAT is due, Member States may allow that person to appoint a tax representative as the person liable for payment of the VAT.

Furthermore, where the taxable transaction is carried out by a taxable person who is not established in the Member State in which the VAT is due and no legal instrument exists, with the country in which that taxable person is established or has his seat, relating to mutual assistance similar in scope to that provided for in Directive 76/308/EEC (1) and Regulation (EC) L 347/40 EN Official Journal of the European Union 11.12.2006

(1) Council Directive 76/308/EEC of 15 March 1976 on mutual assistance for the recovery of claims relating to certain levies, duties, taxes and other measures (OJ L 73, 19.3.1976, p. 18.). Directive as last amended by the Act of Accession of 2003.

No 1798/2003 (1), Member States may take measures to provide that the person liable for payment of VAT is to be a tax representative appointed by the non-established taxable person.

However, Member States may not apply the option referred to in the second subparagraph to a non-established taxable person, within the meaning of point (1) of Article 358, who has opted for the special scheme for electronically supplied services.

2. The option under the first subparagraph of paragraph 1 shall be subject to the conditions and procedures laid down by each Member State.

Article 205

In the situations referred to in Articles 193 to 200 and Articles 202, 203 and 204, Member States may provide that a person other than the person liable for payment of VAT is to be held jointly and severally liable for payment of VAT.
附錄三
Comparison of VAT Treatment on Vouchers between Taiwan and EU

1.  Introduction

1.1. Background

Business tax has been levied on the sales of goods and services since 1931.  The government implemented a gross business receipt tax system (hereinafter referred to as GBRT) for the first 54 years.  This business tax system was then replaced by value-added tax system (hereinafter referred to as VAT) in 1986.  The collection mechanism of both the GBRT and VAT rely heavily on the Uniform Invoice System, a system including the printing, using, and filing of invoices of transactions which is entirely controlled by the government.  The efficiency of this Uniform Invoice system is critical to the collection of GBRT or VAT for the government.  In order to implement this Uniform Invoice System, related regulations have been developed year by year to govern the use of uniform invoices for both the sellers and buyers.  Businesses have had to confront questions of how to apply these regulations, especially now while the transactions have been developing rapidly with the growth of economy.  The cost of tax compliance has also occurred more or less.    One of these problems is focusing on a rapid development of gift vouchers, tax administration but also businesses in Taiwan have confronted with the question of how to properly apply existing VAT rules and the current invoice-issuing system to the existing vouchers in the market.  

1.2. Motivation and Objectives

According to the Article 1 of the Value-added and Non-value-added Business Tax Act (hereafter referred to as BTA), business tax, in the form of value-added or non-value-added, shall be levied in accordance with this Act on the sale of goods or services within the territory of the Republic of China (R.O.C.) and the import of goods.  Meanwhile, the Article 14 of Regulations Governing the Use of Uniform Invoices (hereafter referred to as GUI) regulates that business entities offering gift vouchers shall issue uniform invoices according to the following:

1. Commodity Vouchers:

Where the voucher states a fixed amount of goods for which a voucher may be converted, an uniform invoice shall be issued upon selling of such gift vouchers.

2. Cash Vouchers:

Where the vouchers only indicate the cash amount to be converted into for exchange of goods, the uniform invoice shall be issued upon the conversion of voucher into goods.

Where the cash vouchers set forth under Item 2 of the preceding paragraph indicate an agreement with other specific business entities for the conversion of vouchers into goods, the uniform invoice shall be issued by the business entities making the conversion upon such conversion transactions.

As we can tell that when the abovementioned regulations were first enacted in 1978, the gift vouchers issued by the business were very simple, being divided mainly into these two types.  Commodity vouchers, usually issued by department stores, bear rights to redeem a certain quantity of certain goods; Cash Vouchers, which bear an value of cash, can be used to purchase goods sold by the issuers later.  The consequence of the first one is nothing different from when the consumers paying to get certain goods, except the time of receiving the goods would be later so it falls into the scope of VAT, and the business shall issue the uniform invoice at the time of selling the vouchers.  However, it won’t be regarded as the supply of goods when the business is issuing the second type of gift vouchers so it falls outside the scope of VAT.  The business will issue the uniform invoice not until the vouchers are redeemed.  The business shall be careful to clarify the types of vouchers they issued in order not to violate the abovementioned rules.  The consequence of the sale of Commodity Vouchers is nothing different from when the consumers pay to get certain goods, except that the time of receiving the goods would be later so it falls under the scope of VAT, and the business shall issue the uniform invoice at the time of selling the vouchers.  However, it won’t be regarded as the supply of goods in the case of Cash Vouchers, such sale falls outside the scope of VAT.  The business will not issue the uniform invoice until the vouchers are redeemed.  The business shall be careful to clarify the types of vouchers they issue in order not to violate the abovementioned rules.
The regulations governing gift vouchers were first implemented in 1979 in Taiwan, and contained many rigid rules about how the businesses could qualify to issue vouchers.  The purpose of these regulations was to prevent inflation and control credit expansion because the quantity of cash vouchers issued could have the same effect on inflation as cash.  After these regulations were abolished in 1989, however, the sale of gift vouchers developed rapidly.  Modern gift vouchers can be used in various ways, sometimes even like electronic wallets which more and more businesses, such as restaurants and coffee shops chains issue vouchers with the character of a debit card.  Some vouchers can be redeemed by different business other than the issuer.  The consumers can also add value after the first issue.  The Ministry of Economic Affairs, the competent authority for the issue of vouchers, encountered many problems after its first enactment of related regulations regarding the content of vouchers for businesses in the retail industry last year.  In addition, more regulations for the business, such as fitness, beauty salons, travel and tourism, parking, and transportation industries are waiting to be put into enforcement in 2007.  Meanwhile, the tax administration is confronted with increasing problems from the business sectors which are asking for a more clear interpretation of related tax regulations on the gift vouchers they intend to issue in the near future.  The major issues raised by the businesses are mainly what types their vouchers belong to and when they should issue the invoices.  Consumers also are interested in, since the uniform invoices they have from a business can be used as a government lottery, a mechanism to encourage consumers to ask for invoices at the time they make a purchase of goods or services from a business.  Moreover, these problems also bring issues for the tax administration in various aspects, such as in auditing, and investigating.

By a further analyzing of the VAT treatment of vouchers in the EU, and comparisons of these two systems, hopefully, this paper may provide useful information to the tax administration of Taiwan, and inspire a more improved mechanism of collecting VAT.

2.  Scope and Methods of Research

After analyzing the current regulations and situations of various vouchers, this paper will try to propose recommendations or solutions.  The following is an explanation of the scope and methods, as well as the limitations of this research. 

A reasonable taxation should be levied according to the principles of taxation and the basic goals of tax policy.  This research will be based on these principles and goals to review the current tax treatment on vouchers from the points of views of stakeholders. 

2.1.  Tax Principles, Tax Policy, and Stakeholders

2.1.1.  Tax Principles

Tax revenues, collected by the government were originally resources owned by the taxpayers.  In order not to impede the development of economy, to reduce the social welfare, to violate the justice of society, or to interfere with the public administration, the levy of taxes shall follow some principles.  When the four major tax principles- fairness, certainty, effectiveness, and efficiency were first proposed by A. Smith in “the Wealth of Nations”, scholars and experts in the field of finance and economic started to pay attention to these principles.  There have been various tax principles proposed by scholars through different times and situations.  However, efficiency and equity are two major principles in general.

The principle of efficiency means that the levy of taxes should not interfere with the economic activities of the market. These activities should be guided by the mechanism of market price with no intervention to the relative price of products and factors.  This principle is especially important to a indirect method of taxation such as VAT.

The principle of equity means the government should regard achieving the horizontal and vertical equity as the goal of tax policies.  Horizontal equity takes into account of every kind of income of taxpayers.  Vertical equity regards the reduction of the difference between low income taxpayers and high income taxpayers.  As a consumption tax, VAT policy pays much attention to the vertical equity.

Other than the tax principles mentioned above in the theory of public finance, however, the levy of taxes should be designed also in accordance with the current situation of society and the economy by which the goals of the current tax policies are set in advance.  According to an analysis by domestic scholars, the basic tax principle and goals of the Taiwan government are1:

a. A Sufficient tax revenue: The national tax burden in Taiwan compared to most developed countries is relatively low at the present time. The demands of public expenditure have been increasing year by year.  Having a sufficient amount of tax revenue is always a major goal of any tax system.

b. Neutrality: The levy of taxes have much impact on economic activities and the allocation of resources.  An improper tax system will create a distortion in the allocation of resources, and cause heavy tax burden.  The neutrality of the tax system should be maintained in order to reduce intervention by the public administration.

1. Tsui, Stever Waicho, Public Finance, (Taipei: National Open University, 1991), pp. 327-328.

c. A Fair distribution of the tax burden: In order to aid the development of the economy and the needs of policies in other sectors, different tax rates are commonly used in some of taxes and the fairness of the tax burden is ignored.  The government now is willing to review items of taxes, in order to improve the current tax system, and hence to increase compliance by taxpayers.

d. Multiple aspects of tax systems: During the course of the transition to the status of a developed country, the Taiwan government has tried to balance economic development and other development such as culture, society, and environmental protection, in order to achieve a high standard of living.  Accordingly, the current tax reform should consider not only the economic policy but also social, cultural, and environmental policies.

e. A Sound administration: Corruption, tax evasion and complicated procedures of in the levy of taxes are the common complaints from the society in regard to the tax system of Taiwan.  In order to change the stereo typed images which are deeply in the mind of taxpayer, the government has made efficiency, incorruptibility and simplicy as the common goals of every tax policy for years.

2.1.2.  The Goals of VAT Policy

With consideration of the defects of overlapping taxation, excess tax burden for business, and low competition in exports in the old business tax system, the government implemented a new business tax system-VAT in 1986 to meet the needs of the rapid development of the economy.  The goals of VAT policy are as follows1:

a. Removing double taxation

The tax base of VAT is the part of the value added in each stage of a transaction, not including what had been taxed for VAT and the VAT payable in the previous stage.  When the goods or services are transfered to the direct consumer, the total amount of VAT in each stage of transaction will be equal to the VAT payable which is computed according to the retail price by a flat VAT rate at the stage of retail.  That means the VAT revenue collected by the government will be the same as the amount of VAT born by the consumer.  This has eliminated the double taxaton which arose under the GBRT system.   

1. Cheng, Chung Dein et al., The System of Business Tax in Its nature of VAT, (Taipei: San Min Book Co., Ltd., 1989), pp. 10-12.

b. Improving the competitiveness of exports

The VAT rate levied on exported goods or services is zero.  Under this system, exportation with no output VAT can be refunded with the input VAT.  Such a method can increase the competitiveness in export trading, decrease the cost of products for the export business, and simplify the process of refunding.

c. Encouraging investment

Fixed assets or capital goods bear no cost of VAT because the input tax of these capital goods can be refunded by the government after reviewing the application for refunds with VAT returns periodically.  This VAT exemption of the capital goods will increase the willingness of a business to purchase new equipment or replace the old equipment.  This will help in capital formation and encouraging business investment to achieve the goal of economic development.  

d. Maintaining neutrality

The choice of the production of goods by an independent business at different levels or by a large scale of business with vertical and horizontal emerge should be made in a consideration of the economy, not taxation.  This is the principle of neutrality in avoidance of the distortion of the allocation of resources.  The implementation of VAT will not affect the business policy as its neutrality can be achieved by a same VAT burden for business no matter whether it is run in the way of a small and specialized model or a large scale of beltline model, as long as the sales between these businesses are the same amount in transactions.

In addition to the merits mentioned above, the special effect of shifting the tax burden to direct consumers makes VAT a very good system to meet the principle of the ability to pay, i.e., the more consumption the more VAT paid.  Moreover, because of the use of this indirect method of the collection of tax, the taxpayers do not have the direct pain of paying the VAT.  With its preference in scarifying the consumption to expand investment, the levy of VAT not only meets the financial needs but also the needs of economic development.  It has become a popular tax in many countries.

From the abovementioned discussion of tax principle in theory, policy and practice, this paper has outlined three major principles that can be used as index to evaluate the tax treatment of vouchers:

The Principle of Equity: The tax treatment of vouchers should consider the application of a reasonable tax burden and avoid double taxation.

The Principle Efficiency: In order to promote economic development, the tax treatment on vouchers should be neutral, lower the cost of compliance, have multiple aspects, and be efficient to collect the tax.

The Principle of Revenue: The tax treatment of vouchers should allow for the collection of sufficient tax revenue.

2.1.3. Stakeholders

Stakeholders are the groups or individuals who receive an impact from a certain policy or who are capable of making an impact on a certain policy.  In order to clarify the main issue, to set the goals, and to find a solution, it is best to define the stakeholders in such a policy, and to understand the needs of the stakeholders, and to satisfy them.

To a business, Issuing vouchers can be an effective way to promote a second purchase by consumers, to collect relevant business information, and to enhance the cash flow from the pre-receipt of money.  To a consumer, a voucher can bring some convenience in life instead of conventional instrument, such as cash, credit card, or note, and moreover, the benefit of a discount when buying good or services.  In reviewing the current tax treatment of vouchers, the major issues under the traditional tax treatments are:

First, it is difficult to follow the current regulations regarding the issue of uniform invoices by the business in regard to the varieties of modern vouchers which have been developed.

Second, consumers expect to receive invoices at the time of the redemption of vouchers, under the promotion of the awarding mechanism by the government to encourage the consumers to encourage the habit of asking for uniform invoices, in order to prevent the tax evasion by the business.

Third, the tax authority pays great attention to the processes of tax administration, especially to how the tax treatments of vouchers influence the efficiency of the tax investigation and auditing.  

These main issues related to the tax treatment of vouchers have defined the stakeholders in this tax policy.  They are the tax authority, the business and the consumer.  A case reported by the Tax Administration of Central Taiwan1 below shows details regarding the reception and position of the stakeholders in the tax treatment of vouchers.

A beauty saloon issued prepaid cards with which its customers can enjoy a beauty therapy or buy a beauty product, if they have prepaid a certain amount of money in exchange for a card.  The amount of consumption will be deducted from the total amount the customers paid at the first time.  Another option for the customers is that the company cooperated with a bank to issue a credit card with which the customers can pay by installations and which includes the service fees charged by the bank.  The business wanted to issue a uniform invoice at the time when the consumer applied for the prepaid card.  However, the tax authority regards the prepaid card as a form of cash voucher, and asked the business to issue the uniform invoice at the time of redemption according to the Article 14 of the GUI.  

1. Tax Administration of Central Taiwan, Ministry of Finance, Official Letter, Ref No.: 0940000876, to Ministry of Finance on 5 February 2005.

At the same time, the tax authorities raised a proposal to amend the current regulations.  The proposal is suggesting a neutral tax treatment between cash and commodity vouchers in order to avoid problems of the double issuance of uniform invoices or failure to issue uniform invoices, considering the rapid increase in the issuance of prepaid cards by the business.  However, the proposal brings difficulties in tax investigation and auditing.

2.2.  The Methods of Research and Limitation

The main issue of this research is related to the tax treatment of vouchers.  The first major task of this research is to collect descriptive information about the tax principles, tax policy and goals which will be used as an index to review the properness of the tax treatment of vouchers, and also to collect data on the current regulations and problems related to the management of vouchers, such as the history of voucher management and regulations or cases reported by the tax authorities.  The second task is to use a comparison of the systems in Taiwan and the EU, which includes a comparison of the types of vouchers, the current tax treatment and the proposed resolutions.  The goal of this research is to try to find a feasible way to solve the current problems existing in the tax treatment of vouchers.

Due to the fact that the types of vouchers are still growing with the economic development and the variety of business activities, this research will be limited to discuss the views from the tax authority, the business and the consumer, the current regulations and problems to the types of vouchers which existed already at present.  Moreover, a further discussion about the tax treatment of vouchers has just started.  The European Commission announced a call for consultation papers in December, 2007, asking tax authorities, business, tax advisors or individuals of the Member States to offer their views on this issue.  A summary report was completed in June, which contained 33 responses from various parts of the EU and various sectors.  Further discussions and researches are expected in the not too distant future.  However, this paper is limited by the time and personal ability, and is not able to include all the aspects.  That part of research may be continued by people who are also interested in this subject, and hopefully will benefit an amendment of the tax treatment of vouchers in the future.

3. Definition and Types of Vouchers

The incidence of the issue of advance-booking vouchers or certificates has been growing in various trades in recent years.  As well as being seen in the business of beauty saloons, gyms, dining, entertaining, book (video) rental or laundry, vouchers have also started to be used in some other trades, and seems to have spread wider and wider, due to changes of habits in consumption.  Under these circumstances, various types of vouchers have been developed.  It is first necessary to clarify the definition and types of vouchers before going on to the main issues.

3.1.   Vouchers in Taiwan

The regulations referring to the management of vouchers appeared in 1979 for the first time.  The purpose of the regulations is to limit the business from collecting funds from the public by issuing vouchers which may avoid unfavorable economic factors, such as inflation and credit expansion.  However, there is no definition of the nature of a voucher in the regulations.  The abovementioned regulations were abolished in 1989, a definition of voucher has been made for the first time in the guidelines for contract sample of vouchers in March 2006.  The first guideline gives a definition of vouchers in regard to a statement of the fundamental principles of the use of such vouchers.  According to the definition in the guideline, a voucher is a certificate which carries a sum of money, items of goods or times of services, usually in a form of ticket, chip card or other similar materials of media, issued by the business to the bearer who bears the right to request a delivery or offer the goods or services equal to the par value of the voucher.  In addition, the chip card here does not include prepaid cards with multiple purposes e.g., the travel card or ‘easy card’ used in the Taipei MRT system or other chip cards with the same purposes.  Free coupons or discount vouchers also do not apply under this definition.  According to the general definition mentioned above, and referring to the related regulations of the GUI, the type of vouchers can be divided into the following three categories:

3.1.1. Commodity Voucher

A commodity voucher is in a form of ticket which carries a right to receive certain items and quantity of goods or certain times of services.

3.1.2. Cash Voucher

A cash voucher is in a form of ticket which carries a value, such as NT$100.00, NT$500, etc.

3.1.3. Prepaid Card Voucher

A prepaid card voucher is in a form of chip card or other similar card which carries a value to be deducted when receiving goods or services.

3.1.4. Free Voucher

A free voucher, issued without charge, is in a form of ticket with which the bearer is allowed to receive goods or services free of charge, or of a low or discount price.

3.2. Vouchers in the EU

The definition of a voucher in the EU has been defined in its Consultation Paper1 by the European Commission.  Due to the variety of usages and types of voucher developed in recent years, some difficulties resulted in the tax treatment of the Member States.  Although the European Court has made judgments in some cases regarding the vouchers, some of the judgments caused difficulties in administration.  For example, in Boots Company (C-126/88), the court held that as the voucher in that case represented a simple rebate, its face value should be not included in the taxable amount.  The ECJ did not look at the situation where one of those vouchers is redeemed by a retailer in another Member State.  Some resolutions proposed by Member states during these years but it was hard to reach a consensus after several meetings between the Member States.  The European Commission issued a call in December 2006 for consultation which invited views from various sectors in business, tax advisors and individuals.  A general definition was stated in the consultation paper: In general terms, a voucher, whatever the medium, could be a ticket, a token, a card, an electronic message on a chip or other medium, generally accessed by a P.I.N., which carries a right to receive goods or services, or to obtain a discount, when acquiring those goods or services, or to receive a refund, at the time of 

1. European Commission, Consultation Paper on Modernizing the Value Added Tax Treatment of Vouchers and Related Issues, December 2006.

the redemption.  That right might be shown as a value expressed in terms of monetary value or of percentage (percentage reduction) or of units or of quantity.  This concept of a voucher would in any case exclude the voucher from categorization as legal tender.  Three major categories of voucher in the EU are as follows:

3.2.1. Free Voucher

A free voucher is one which is issued without charge, normally with the intention of promoting a product or service.  It can often be found in the form of newspaper inserts or sent by direct mail or simply given to customers by businesses.  Discount vouchers, and business gifts are subcategories of this kind of vouchers.

3.2.2. Single Purpose Voucher (refer to SPV)

A single purpose voucher carries a right to receive identified goods or services, or to obtain a discount when acquiring that good or service, or to receive a refund at the time of the redemption from an individual redeemer (or refunder).  That right may be expressed in multiple ways; as a value expressed in terms of monetary value or of percentage reduction or of units or of quantity.

3.2.3. Multiple Purpose Voucher (refer to MPV)

Any voucher not falling under one or other of the two previous categories should be defined as an MPV, however, such definition do not to extend to systems whose objective is only to provide a vehicle for payment for an open-ended range of goods and services.

According to the abovementioned situation in Taiwan and the EU, the definition of the usage of SPVs in the EU is close to that of the commodity voucher and the cash voucher as defined in Taiwan.  As to the MPV in the EU, which contains any voucher not falling under any other categories (i.e., free vouchers and SPV), this kind of voucher has a wider range, as it also includes prepaid card vouchers as defined in Taiwan.  The free voucher, issued without charge or not for a consideration, falls outside of the scope of VAT and it shall be deemed as a sale of goods or services when the consumers receive the goods or services for no consideration.  Since the tax treatment on this type of voucher is clear, this paper will not discuss this part.   The purpose of this paper is to review and compare the tax treatment of these three types of vouchers, the commodity voucher, cash voucher, and prepaid card voucher, in Taiwan and the EU.

4. Tax Treatment of Commodity Voucher

4.1. Tax Treatment of Commodity Vouchers in Taiwan

According to Article 3 of the BTA, the definition of sale of goods is the transfer of ownership of goods to others for a consideration; the definition of sale of services is the supply of services to others or the provision of goods for the use of others for a consideration.  The commodity voucher is in a form of ticket which carries a right to receive certain items and quantity of goods or certain times of services.  Since the quantity of goods or the times of services can be identified at the time of sale of the voucher, such action is actually a kind of sale of goods or services according to the definition above.  The payment made at the time of purchasing the vouchers is regarded as a prepayment of goods or services.  Therefore although the fact of the delivery of goods or services is unknown, the business should collect VAT while receiving an amount of money from the buyers at the time of the sale of this type of vouchers according to the related regulations of the BTA.
The above-mentioned tax treatment of the commodity voucher is clear according to the BTA.  The business should issue the uniform invoice while receiving an amount of money from the buyers at the time of sales of this type of voucher, and since the goods or services are identifiable at the time of the sales of the vouchers would not cause a problem on its book-keeping, i.e., the actual inventories can be consistent with the sales records.  This tax treatment can also prevent the buyer, if a businessperson, from reporting the same expense twice in its book-keeping which is essential information to the tax authority while tax auditing.  However, if the person purchasing the commodity voucher is not the same as the one who receives the goods or services, the latter would sometimes argue with the redeemer when he or she did not receive a uniform invoice at the time of redemption.

4.2. Tax Treatment of Commodity Vouchers in the EU
The definition of commodity voucher in the EU is included in that of SPVs.  According to the consultation paper produced by the European Commission, the sale of SPVs is treated as the sale of goods or services at the time of the sale of SPV to which the tax treatment to that is simpler.  However, a voucher could be regarded as an SPV even if it may be redeemed, for single or multiple goods or services, by one or more redeemers on condition that those goods or services are already identified at the time of the supply of the voucher and the voucher’s sale revenues are already attributed to the redeemer (or refunder) as if the voucher were already redeemed (or refunded), i.e., independently from the real redemption.  This complicated treatment of this type of vouchers gives rise to control issues for tax administration.  Moreover, the more complicated situation regarding tax treatment on SPVs occurs when a voucher is capable of being used to acquire goods or services in a Member State other than where it was first issued. If a voucher can be used in more than one Member State, VAT would have to be accounted for in a manner which deals correctly with differences in VAT rates.  The Commission suggested that one could however envisage treating these vouchers in the same way as MPVs, as it is impossible to identify, at the time when this kind of prepaid voucher is issued, in which way it will be used by the recipient.  It seems that most comments or opinions did not respond directly to the current tax treatments of SPVs, but only one mentioned that it was not necessary to divide vouchers into SPVs or MPVs, and suggested to apply to the same tax treatment of both kinds1.

4.3. Comparison between Taiwan and the EU
The difference of the tax treatments of commodity vouchers between Taiwan and the EU can be discussed from three parts, i.e., the definition, the treatment, and the solution.

4.3.1. The Definition

The vouchers sold in the EU, if the goods or services can be identified at the time of sale of the vouchers, fall within the category of SPV.  Moreover, the European Commission considered in the consultation paper that the identifiable goods or services can be in a range of goods or services as long as can be identified while applies to the VAT treatment.  Under this definition, the scope of SPVs in the EU is wider than the definition of commodity vouchers in Taiwan, which actually includes both categories of commodity voucher and cash vouchers in Taiwan.

1. European Commission, Summary Report on the Replies Received in Response to the Public Consultation on Modernizing the Value Added Tax Treatment of Vouchers and Related Issues, June 2007.

4.3.2. The Tax Treatment

The tax treatment on SPVs in the EU can be discussed from three points of view: the taxable amount, the time of supply, and the place of supply.  According to the related regulations, the consideration which paid by the consumers for the voucher is the taxable amounts and the VAT can be charged at the time of sale of the vouchers, according to the Sixth VAT Directive, Paragraph 2 of Article 10(2).  The European Commission believes that such a treatment should be applicable to all SPVs.  Lastly, as an SPV may be used only for specified goods or services, the place of supply is easily identifiable under the present rules.  However, if the future development of SPVs allows them to be used across borders then certain issues may arise.  The tax treatment on the commodity vouchers in Taiwan, according to the related regulations of the GUI, is no different from those for SPVs in the EU.  However, due to a composition of countries in the EU, more complicated treatments might be needed in this region while a voucher can be used in more than one Member State.

4.3.3. The Solution

As we can see from the tax treatment of SPVs, there can be difficulties to recognize the taxable amount at the time when the redeemer is not the issuer of the voucher.  The redeemer will provide goods or services according to the predetermined amount stated on the voucher when it was sold by the issuer.  Other than the predetermined value for the voucher, a commission, discount or cost lower than the par value may exist between redeemer and issuer.  The main principle in the EU to deal with this situation is to treat the par value as the taxable amount of the voucher, and the discount or commission is treated as another cost and not the content of the voucher which should be treated according to other regulations in the Directive.  In consideration of this lack of certainty, the Commission recommended to exclude vouchers which can be used to acquire a range of goods or services where the VAT rate is different, and vouchers which can be used to acquire a single good or service but in several Member State from the definition of SPV.

4.4. Review of This Chapter

Though the principles and regulations on the taxation of SPVs in the EU are clear, however, they are complicated for the tax authorities in the EU to put into practice due to the wide scope and variety patterns of SPV in the EU.  Furthermore, the current definition may not be able to deal with the rapid development of this kind of voucher in the future.  The principle and regulations on the taxation of commodity vouchers in Taiwan are also clear.  The only problem seems to be the question of whether to issue a uniform invoice or not at the time of redemption in the case that the consumer is not the buyer of the voucher.

In general, the tax treatment of commodity vouchers, both in Taiwan or the EU, in consistent with the tax principles of equity, efficiency, and revenue.  From the business’s point of view, the related regulations regarding the tax treatment of commodity vouchers in Taiwan are fair, clear and easy to conform to.  From the other side of this aspect, a fair and clear application of the law also can improve the efficiency of the tax administration and prevent tax evasion.  The only drawback is that the consumer who is not the purchaser of the vouchers can not receive a uniform invoice at the time of redemption, and that certainly makes the consumer unhappy at losing a chance to win a cash award.  As to the review of the tax treatment in the EU, since it is similar to the treatment in Taiwan, the merits of fairness, efficiency, and prevention of tax evasion can also be found in the treatment of the EU.  However, the complication of dealing with problems caused by cross-border redemption will probably decrease the efficiency of tax administration.

5. Tax Treatment of Cash Vouchers
5.1. Tax Treatment of Cash Vouchers in Taiwan
According to the related regulation of the BTA, businesses selling goods or services if receiving part-payment in advance should issue uniform invoice at the time of sale.  However, in the case that the business receives payment from the buyer at the time of sale of cash voucher, it does not have to follow this regulation.  Due to the fact that the exact amount of goods or services which will be redeemed in the future is not known at the time of the sale of cash voucher, the regulation in the GUI allows the business to issue the uniform invoice at the time of redemption to simplify the operation for the business.  If the buyer needs, the seller can issue an ordinary receipt, not a uniform invoice, as an evidence of the purchase of the vouchers at the time of the sale of the voucher.  This probably will give an unlawful buyer, if it is a business, a chance to report its expense twice, and so evade business income tax.  In addition, although it makes easier for the tax authority when checking the inventory of the business, however, the authority also has to spend more resources in auditing, in order to prevent the tax evasion.  In general, this regulation has brought some convenience for the business when dealing with book-keeping and consumers can receive uniform invoices at the time of redemption.

5.2. Tax Treatment of Cash Vouchers in EU
The definition of cash voucher given here is included within the scope of the definition of SPVs in the EU.  The tax treatment of SPVs has been already discussed in the previous chapter; a reference to the tax treatment of cash voucher in the EU should refer to that chapter in this paper.

5.3. Comparison Between Taiwan and EU
Even though the definition of cash voucher is included within the scope of SPVs in the EU, the consideration of the unknown amount of goods or services which will be redeemed in the future is very different in these two regions.  The Taiwan tax authority does not regard the sale of cash vouchers is as the sale of goods or services.  The sale of the cash voucher is not taxable according to the GUI until the cash voucher is redeemed,  As to the problem of auditing caused by this treatment, it belongs to the field of administration, not that of tax principles.  At the same time, the tax treatment of SPVs in the EU are clear, according to the Directive, and the major problems in that region are that the treatment is expected to become more complicated with the growing development of SPVs, and that the current regulations will not be adequate as time goes by.
5.4. Review of this Chapter

As previously mentioned in Section 5.3., the EU expects an improvement in current regulations to deal with SPVs in the future, while the Taiwan tax authority faces a problem caused by an inconsistency between the regulations covering BTA and GUI .  In conclusion to this chapter, although the regulations on the taxation of cash vouchers are clear but, there is an inconsistency which violates the principle of equity.  To the buyer, if it is the business person, it has to make some adjustment when receiving evidence respectively at the time of the purchase of the vouchers and at the time of redemption, otherwise it might make a mistake and report a business expense in duplicate.  At the same time, the tax authority needs to put more efforts into the audit of possible tax evasion.  These problems show that the tax treatment might violate the principle of efficiency.  However, the way of taxing SPVs in the EU has merits of fairness and efficiency as mentioned in the previous chapter. 

6. Tax Treatments of Prepaid Card Vouchers

6.1. Tax Treatments of Prepaid Card Vouchers in Taiwan

The tax treatments of prepaid card vouchers are exactly the same as that for cash vouchers.  The prepaid card voucher issued by the business carries a right to receive goods or services which are usually in a range of goods or services sold by the business, although the amount of the goods or services can not be decided at the time of sale of the voucher.  The difference between prepaid card voucher and cash voucher is only the form of voucher.  A prepaid card voucher is in a form of card, either with a chip or a magnetic bar, by which consumer can purchase goods or services without cash but with deduction of the cost from the prepaid value, and value usually can be added without limits many times.  In nature, prepaid card vouchers are actually the same as cash vouchers which are usually in the form of tickets which bear a value with a fixed amount on each ticket. Therefore, the tax treatment of cash vouchers applies to prepaid card voucher, and of course, has same effects, such as an inconsistency between related regulations and inefficiency in tax administrations.  

6.2. Tax Treatment of Prepaid Card Vouchers in the EU
The use of prepaid vouchers, called MPVs in the EU, is much wider than that in Taiwan.  The MPVs function as general payment service that leads to VAT exemption, as the provision of article 13B(d)3 of the Six Directive should apply.  Since the fee or charge applied to cover the costs of a transfer of money from one point (say a mobile phone) to another point (the seller) as well as the profit margin of the system’s operator should be covered by the exemption of Article 13.  The administrative burdens associated with VAT exemption (e.g., pro-rata calculation) may be seen as disproportionate, hindering new developments in the market or driving the way in which services are developed.  One approach by the Commission in the consultation paper might involve a wider use of the option to tax under Article  13c, making it available to all providers of payment systems.  Another approach might be to consider the fee or charge as being part of the value of the voucher.  This, however, would ignore the reality that a fee or charge is not designed to be part of the value but to cover some administrative costs or the profit margin of the operator or distributor.  No matter how these vouchers might be treated, the main principle is to achieve neutrality between these different ways of effecting the same service.

6.3. Comparison Between Taiwan and the EU
6.3.1.  The Definition

The first difference in the treatment of prepaid card vouchers between Taiwan and the EU is the definition.  In the definition of an MPV in the EU, any voucher not falling under any other category should be defined as an MPV; however, such definition can not be extended to systems whose objective is only to provide a vehicle for payment for an open-ended range of goods and services.  The prepaid card vouchers in Taiwan, issued by the business or organization, is not able to function as an instrument of payment according to the limitation stated in the regulations regarding banking.  These prepaid card vouchers in Taiwan can be used to purchase certain goods or services, but the exactly amounts or items of the goods or services will only be identified at the time of redemption, not at the time of sale of the voucher.  Except their form of chip cards or other electronic cards, the nature of prepaid card vouchers are the same as cash vouchers.

6.3.2.  The Tax Treatment
The difference in tax treatments is brought about by the differences in the use of vouchers.  Prepaid card vouchers are the same with cash voucher in nature.  So the same effects, such as an inconsistency between related regulations, and inefficiency in tax administrations, resulted in cash voucher are also found in the tax treatment of prepaid card vouchers.  The importance to the tax treatment of MPVs in the EU is to keep the principle of neutrality, i.e. to have the same treatment, exemption from VAT, as for other instruments of payment.  It is inevitable that the application of this principle will cause complexity in tax administration.  

6.3.3. The Solution

According to the Summary Report of the EU Commission, MPVs would be better to be classified as financial instrument, and as such not involve the levy of VAT.  The majority of the responses defined a MPV as means of payment or a “money exchange for a substitute for money”, i.e., as a financial service; even the re-charge of an MPV should be classified as a transfer of money.  This approach has the merit that it would simplify the VAT treatment of some vouchers of MPV.  However, the Commission also thought it should be explored further.  This approach is a very different from the 

Solution published in the Decree of the Ministry of Finance in Taiwan1.  The Decree interpreted the definition of prepaid card vouchers as cash vouchers so that the tax treatment is the same as that for cash vouchers.

6.4. Review of This Chapter

To conclude this chapter, the contents show that the major difference in between these two regions is caused by the nature of MPVs in the EU and prepaid card vouchers in Taiwan.  MPVs are actually a substitute for cash while the prepaid card vouchers would better to be included in the scope of cash voucher.  However, the patterns of business transactions in Taiwan develop rapidly, and tend to follow those of EU or US.  In this situation, new types of vouchers may be promoted by the businesses following a change in the banking regulations in line with the needs of economic development in Taiwan. 

In general, the tax treatment of prepaid card vouchers in Taiwan has the defect of less equity and less efficiency because it follows the same treatment of cash vouchers.  However, the trend to simplify the tax treatment of MPVs in the EU seems to sacrifice the principles of equity and revenue while trying to follow the principle of efficiency.

7. Conclusion and Recommendations

This paper has explored the definition, tax treatment, and solution in the differences between Taiwan and the EU in regard to three types of vouchers: commodity vouchers, cash vouchers and prepaid card vouchers.  It tries to conclude these analyses into two sections, findings and recommendations in the last chapter.

1. Ministry of Finance, Decree No.: 0940457380, published on November 4, 2005.

7.1.  The Findings in This Paper

7.1.1. Some Findings from the Definition

From the discussion and analysis above, the current definition of vouchers, as commodity vouchers and cash vouchers in GUI is proper for the present.  The tax treatments of these two types of vouchers are opposite to each other.  The first is regarded as the sales of goods or services because of the content of the goods or services can be identified at the time of the sale of the voucher while the latter is not within the scope of VAT because of the amounts from the sale of a range of goods or services are not known.  However, the EU’s point of view on the latter is different from that of Taiwan since it still regards the latter as a sale of goods or services even though the amounts of goods or service is not certain at the time of the sale of the voucher.  The related rules of the Six Directive is consistent with this point of view.
7.1.2. Conclusion of a Proper Tax Treatment

Generally, the tax treatment of SPVs in the EU and of commodity vouchers in Taiwan is in accord with the principles of equity, efficiency and revenue, no matter from the point of view of the business, tax authority or consumer.  However, the tax treatment of cash vouchers in Taiwan is beyond the scope of VAT in that such treatment is not consistent with the regulations dealing with the receipt of part-payment in advance in the BTA, and has the defect of lacking the principle of equity.  It is further lacking in the principles both of equity and efficiency because it gives dishonest business persons a chance to avoid business income tax and increases some of the burden in the operation of auditing by the tax authority.  Moreover, it is improper to encourage consumers to be motivated to win a lottery prize from the awarding mechanism promoted by tax authority when the consumer is not the one who has paid for the vouchers.

7.2. Recommendations in This Paper

The following two recommendations are proposed from the position of the improvement to the tax treatment of vouchers in Taiwan.

7.2.1. Re-define the Vouchers and Amend the Current Regulations

Looking at the current trend in the development of vouchers in Taiwan, the issuance of cash vouchers is more than that of commodity voucher.  To take the definition of vouchers in the EU as a definition, there is no necessary to divide vouchers into commodity voucher or cash voucher.  As for the principles of equity, efficiency and revenue, the treatment of commodity vouchers is better than that for cash vouchers.  If the current tax treatment on commodity vouchers can apply to that for cash vouchers, it will not cause an inconsistency between the regulations of the GUI and BTA.  It also will not bring an extra burden to the business since they only have to follow the same accounting principle to deal with book-keeping.  The fact of issuing a uniform invoice at the time of the sale of the voucher will simplify the process of collecting VAT by the tax authority, and prevent the drawback of the duplicate report of business expense.

In order to re-define the vouchers, it is proposed to amend Paragraph 2 of Article 3 of the BTA by adding an item:  ‘Where businesses sell vouchers which carry a right to receive an identifiable good or service or a range of goods or services, such sale shall be deemed as a sale of goods or services’, and to amend Article 14 of the GUI to regulate that businesses selling vouchers shall issue a uniform invoice at the time of the sale of the voucher.  Thus, the regulations after amendment will be consistent with each other and comply with the tax principles abovementioned.

7.2.2. Producing Statistics to Follow Future Developments

The issuance of vouchers can promote the development of commerce so that, other than to encourage its growth in their use, the related regulations should be well design to create a proper environment both for commercial development and the collection of tax revenue.  However, an obvious defect of current control is the lack of sufficient information regarding the types of vouchers and quantity of issuance.  This present paper then suffers a difficulty to explore the situation more by the use of statistics to evaluate the tax treatments mentioned above.  It is recommended that the competent authority, i.e., the Ministry of Economics, design a sound scheme to collect sufficient information to support both its administration of vouchers and tax revenue collected from this section.  Furthermore, it is proposed that both the competent authority of voucher administration and tax administration should cooperate with other countries to share experience and information from international practice.
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