Talking Points on Issues Relating to 

the Convention on Biological Diversity (CBD)

at the TRIPS Council Meeting, 5/6 June 2007

Thank you, Mr. Chairman.

Regarding the issue of the relationship between TRIPS and CBD, my delegation has not yet been able to decide on a specific position, as we have found that a number of outstanding points still need clarification.  We would like to use this intervention to raise several technical questions relating to proposals currently on the table.

Firstly, we have noted that, according to Norway’s proposal (IP/C/W/473), the supplier country of traditional knowledge (TK) must be disclosed even if the TK has no connection with genetic resources.  We have the following questions: 
(i) Does the disclosure requirement also apply to patent applications in the non-biotech field?
(ii) What is the field, or fields, that could possibly be included under this disclosure requirement? 
(iii) Does this requirement already exceed the mandate of the relevant paragraphs of the Doha Declaration? 

(iv) In the simple notification system in Norway’s proposal, does notification of TK that has no connection with GR also have to be delivered through the CBD Clearing-House Mechanism?
Secondly, according to Norway’s response to Switzerland’s questions in document IP/C/W/491, it is mentioned that the question of who is to be regarded as holders of the TK is one that may be regulated in national law, and answers may therefore differ from country to country.  We ourselves are currently in the process of drafting a law for the protection of indigenous traditional knowledge, which will require a database of indigenous TK to be established.  At times, we are experiencing difficulties in deciding on who the TK holders are, because some TK is not recorded in any print material, and therefore we have only tribal elders to rely upon for clarification.  Although this decision can be left to each individual Member, it is very important, in our view, for Members to share with each other their own national experiences with attempting to decide on who the TK holders should be.

Finally, we have raised in previous meetings what we believe to be a key technical question. That is, whether patent applicants who have obtained relevant genetic resources through legal purchase on the open market are required to disclose their source or country of origin?  Our own experience has been that the majority of genetic-resources related patent applications we receive involve this issue, and our research shows that the PIC- and ABS-related regulations of some developing Members specifically exclude mandatory disclosure with regard to this issue.  We really would appreciate further clarification on this. With regard to the proposal from India and Brazil (IP/C/W/474) and the proposal from Norway (IP/C/W/491), for example, how should these genetic resources, obtained not by bio-prospecting but by purchase on the open market, be disclosed in a patent application?

Thank you, Mr. Chairman, for giving me the floor.
Talking Points on GI issues at Small Group Confessional
in Room F on 6 June 2007

The Establishment of a Multilateral System of Notification and Registration of GI for Wines and Spirits

Thank you, Mr. Chairman.

Regarding the way forward, we support what was just mentioned by other colleagues to discuss the Annex document in the future.

Regarding the EC proposal, we have a few points to make:

Firstly, the EC proposal, even accompanied with the flexibilities just mentioned by Mr. Chairman, is still against the principle of territoriality because what is notified in the register will have a non-rebuttable legal effect after a certain period of time.

Secondly, the EC proposal stipulates that Members, instead of rights holders of the GI, have to lodge any reservation/s within a certain period of time, with duly substantiated grounds.  This shifts the burden of enforcing GI rights from the right holders to governments or interested parties, and goes against the preamble of the TRIPS Agreement, which clearly states that intellectual property rights are private rights.  This would also change the balance of rights and obligations under the TRIPS Agreement, which we believe should be fully respected.
Thirdly, it seems that supporters of the EC proposal think our Joint Proposal does not facilitate the protection of GI.  This is not true.  In the process of examining trademark applications, our examiners have to find out all the relevant information in order to decide whether the trademark applied for contains or consists of a GI, either through the Internet or other channels.  The GI database under the Joint Proposal would serve as a very useful reference for our trademark examiners.  Besides, since the database is accessible to the public, it also helps wine producers to avoid using purposely certain names that are identical or similar to GIs already notified.  So our Joint Proposal does facilitate the protection of GIs for wines and spirits in terms of helping examiners and wine producers.

Thank you, Mr. Chairman.
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