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壹、前言

國際證監會組織第31屆年會(OICV-IOSCO 31st Annual Conference)定於本年6月5日至8日於香港會議展覽中心舉辦，主辦單位為香港證券及期貨事務監察委員會，本會主要參與會前會(6/5至6/7上午，計有新興市場委員會暨各工作小組會議及區域委員會會議)，及大會(6/7下午至6/8，計有4個panel)二大部分。

此外，本會除積極參與本次年會外，另於年會期間與荷蘭及土耳其二國簽署雙邊了解備忘錄(MOU)，並邀請IOSCO各與會國之主席代表參加簽約儀式，使本會與外國證券暨期貨主管機關簽訂MOU數增加到21件。
國際證券管理機構組織為目前世界各國證券及期貨市場主管機關最重要的國際性合作組織。該會成立於一九八三年，其前身為Inter-American Regional Association (成立於一九七四年)。原會員均為美洲境內之證券主管機關，直至一九八四年在法國、印尼、韓國、英國等國家之證券期貨主管機關陸續加入後，方成為一國際性證券管理機構組織。一九八六年七月在巴黎舉辦之年會係IOSCO第一次在美洲境外舉辦之年會，該年會中並決議設立一永久性之秘書處(General Secretariat，位於西班牙馬德里)。據統計，IOSCO會員管理超過全球百分之九十以上之證券及衍生性商品市場。

1、 設立目標

（1） 共同合作以提昇法規之水準，以維持公平、有效率及健全之市場  

（2） 互換經驗及資訊，以發展各國市場。 

（3） 共同提昇跨國證券交易之監視水準及效率。

（4） 提供會員各項法規及執法程序之建議及協助，以更加有效防範犯罪。

2、 組織架構

（1） 首長委員會（Presidents， Committee）：會員大會擁有絕對權力決定及達成組織之目的(purpose of the Organization)，由所有一般會員及副會員的代表（Presidents）組成，其下分為亞太地區分會（Asia-Pacific Regional Committee）、美洲地區分會（Interamerican Regional Committee）、非洲/中東地區分會（Africa/Middle-East Regional Committee）及歐洲地區分會（European Regional Committee）等四個分會。分會會員每年於大會年會期間開會。

（2） 執行委員會（Executive Committee）：本會委員每年固定召開數次會議，依照組織章程之規定，具有絕對權力以達成組織之業務目標(objectives of the Organization)。目前共有十九位委員，包括技術委員會及新興市場委員會主委、各會員大會分會主委、各會員大會分會選出一位代表及會員大會選出九位代表。執行委員會下分設兩個工作委員會(Specialized Working Committee)：

1、 技術委員會(Technical Committee):目前共有十五個委員，均來自己開發、規模較大及較國際化之國家，本委員會委員每年召開數次會議，其下並分設數個工作小組（Specialized Working Groups）
（1） 跨國資訊揭露及會計作業（Multinational Disclosure and Accounting）小組。
（2） 次級市場之監管（Regulation of Secondary Markets）小組。
（3） 市場中介商之監管（Regulation of Market Intermediaries）小組。
（4） 執行及資訊交換（Enforcement and the Exchange of Information）小組。
（5） 投資管理（Investment Management）小組。
2、 新興市場委員會（Emerging Market Committee）：本委員會主要目的在經由建立法規之標準、提供訓練課程及促進資訊及經驗之互換，以推動新興證券及期貨市場之發展。本委員會委員每年開會數次，其下並分設數個工作小組(Specialized Working Groups)：

（1） 揭露及會計準則（Disclosure and Accounting）。

（2） 交易市場管理（Regulation of Secondary Markets）。

（3） 市場中介機構管理（Regulation of Market Intermediaries）。

（4） 執法與資訊交換（Enforcement and the Exchange of  Information）。

（5） 投資管理（Investment Management）。

（3） 自律機構顧問委員會（SRO Consultative Committee）：本委員會目的在於確保全球證券及期貨自律機構及相關機構都能對市場法規的發展及變化提出建議。

（4） 秘書處(General Secretariat)：設於西班牙馬德里，負責辦理IOSCO日常事務及協調或舉辦訓練班及會議。

3、 會員制度 
IOSCO會員共分為三類：

（1） 正會員(Ordinary Member)：凡證券市場主管機關或類似之政府單位均可申請，惟每個國家僅限一位正會員。該國家如無類似之證券市場主管機關，則該國之相關自律機構可申請為正會員。正會員具投票權（每單位一票），可參與會員大會及執行委員會。

（2） 副會員(Associate Member)：如一國之證券主管機關已成為正會員，則該國由地方性主管機關組成之協會或其他相關法定主管機關可申請成為副會員。副會員無投票權，可參與會員大會，但不可參加執行委員會。
（3） 附屬會員(Affiliate Member)：任何與證券市場有關之自律機構或國際性機構均可申請成為附屬會員。附屬會員無投票權，不可參與會員大會及執行委員會，惟該會員如屬自律機構(SROs)，則可自動成為自律機構顧問委員會會員。
4、 各委員會首長
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本次年會係於九十五年六月五至八日在香港召開。鑒於本會為國際證券管理機構組織（International Organization of Securities Commissions, 以下簡稱為ＩＯＳＣＯ）正式會員（ordinary membership），台灣證券交易所、櫃檯買賣中心及台灣期貨交易所為該組織附屬會員（affiliate membership）；是以本屆年會由本會呂代主任委員東英偕同台灣證券交易所黃協理乃寬、財團法人中華民國櫃檯買賣中心朱副總經理竹元及台灣期貨交易所朱副總經理士廷等員出席年會。本會此行除於會場充分發言外，並向各國際組織與各國證券主管機關說明本會運作情形，提高我國資本市場之國際能見度。
貳、出席IOSCO新興市場委員會工作小組情形

1、 IOSCO新興市場委員會第一工作小組會議

會議重點：

由於各新興市場國家對於國際會計準則之遵循程度不同，故本次會議係針對2005年12月在巴貝多召開IOSCO新興市場委員會通過就新興市場內部控制要求及中小企業是否應符合國際會計準則兩議題進行報告。會中特別提到公司重整所需付出的努力、如何監控當企業面臨財務危機之營運，及公司面對系統性危機時所得到的教訓。
（一）內部控制要求報告

美國證管會副會計長Mrs. Julie Erhardt（同時兼任IOSCO技術委員會會計分組委員會主席）針對內部控制要求報告結論進行說明，本報告共計回收43份問卷（13件技術委員會會員，29件新興市場委員會會員），報告重點及結論為：鑑於近來許多企業陸續發生會計醜聞，致全球投資大眾對資本市場失去信心，因此如何強化企業內部控制，已成為各國主管機關之執法重心。報告結果顯示，大多數國家（27會員）有要求發行公司揭露內部控制責任，且透過法規、上市準則或公司治理規範要求公司出具內部控制報告。惟僅17會員有要求公司主管陳述內部控制之有效性。此外，幾乎所有IOSCO會員有要求會計師進行內部控制之稽核工作，並訂定專業標準，並列入企業財務稽核報告中，另33會員要求會計師報告公司內部控制缺失。

（二）國際會計準則委員會簡報

國際會計準則委員會中小企業標準組組長Mr. Paul Pacter 首先強調全球採取一致性會計準則對上市公司之重要性，並表示對於未上市之中小企業亦有跨國採取一致性標準之必要性，其主張理由包括銀行提供跨國貸款已成為趨勢、信用評等機制亦已發展出一致性標準、全球化的顧客及海外創業投資之發展均促成全球化標準之要求。

（三）內部控制及其演進

未來內部控制相關報告擬針對由會計報告之內部控制基礎架構之發展進行研究，另可納入IOSCO會員間之資訊分享等議題。此外，可由發行人內部控制要求對市場及公司本質之影響進行研究，供政策制定或證券主管機關參考。

2、 IOSCO新興市場委員會第二工作小組會議
（一）對沖基金規範

香港證監會中介及投資商品執行董事Ms. Alexa Lam簡報香港對沖基金相關管理議題。香港之避險基金規範要點於2002年5月首次公布，係少數允許對沖基金對個別投資人進行銷售之國家之一，目前已有13支合法對沖基金在港銷售。對主管機關而言，其監理重點包括三部分：１、基金經理人之專業性、道德及資源是否足夠；２、是否有分銷之能力、對零售商品是否提供救濟措施 (safeguards) 及３、是否對投資人充分揭露基金特性及風險。規範重點包括對沖基金經理人需經主管機關核准且符合所訂資格（不一定取得香港證照，惟需在香港登記，且具內部控制及風險管理能力）、對中介機構進行監理（符合基金公司治理、避免基金經理人利益衝突、及對銷售機構進行風險管理），最後即基金商品需經主管機關審核通過（如僅對專業投資人銷售者除外）才得對不特定大眾進行銷售。

（二）證券交易所發展趨勢研究報告

 UBS資深顧問Mr. James Stewart針對證券交易所發展趨勢暨相關議題進行報告，此報告針對五家亞洲、四家歐洲及七家北美證券暨衍生性商品交易所進行研究，發現各交易所刻積極從事全球化、強化最終消費者需求、改變市場結構、擴大不同資產分類及增加風險管理工具。目前全球已有16個證券或衍生性金融商品交易所上市交易，而主要國際化交易所的發展策略趨勢為將多餘的資本，拓展於跨國經營或合作，比方說NYSE已與Archipelago合併，惟目前仍沒有西方國家之交易所對經濟成長快速之發展中國家提出完整的發展策略，James於報告中亦指出發展為以獲利目標交易所的成功要素，例如市場資訊透明化及市場流動性。此外許多交易所亦進行公司化活動，包括現金增資及上市掛牌（如CBOT、NYSE secondary new listing、馬來西亞交易所），另有部分交易所進行整併（如Nasdaq和Instinet Group、NYSE和Archipelago）。此外，由於交易所上市後往往帶來營運或財務報酬，而吸引許多機構投資人投資。惟亞洲國家相較歐洲及北美晚開始有整併動作，如香港聯交所至2000年才開始掛牌，馬來西亞交易所在2003年才公司化，但衍生性商品方面，2003年亞洲店頭市場成交量占了全球37.4%，可謂極具發展潛力。

（三）討論影響新興市場流動性之因素

IOSCO新興市場委員會第二工作小組擬針對各會員市場結構、金融政策、法規架構、交易系統相關措施、金融創新及不同投資人類型對市場流動性之影響進行研究，以協助新興市場會員強化流動性。未來探討重點將包括新興市場各會員法規制度及市場結構之探討，希望各會員隨時提供研究建議。印度證管會另提議本報告應先針對流動性予以定義，避免因定義不同而產生研究結果之偏誤。

3、 IOSCO新興市場委員會第三工作小組會議
新興市場主管機關針對金融中介機構之資本適足要求

（1） IOSCO新興市場委員會第三工作小組擬就「新興市場主管機關對金融中介機構資本適足性的綱領」進行研究，預計2006年9月份完成研究報告。本研究係於2005年4月份IOSCO年會期間由巴基斯坦就本項專題提出簡報，說明當前市場中介機構面臨的風險、風險種類、風險管理特色、資本適足性規定的功能、應受到資本適足性規定規範的機構種類、資本之決定構成內容、衡量因素等加以介紹，並就未來之報告架構、研究方法加以介紹。主席巴基斯坦證管會委員Mr. Shahid Ghaffar說明探討之中介機構將包括債券交易商之資本適足性規定，且本專案符合IOSCO第22原則，即市場中介者應有資本適足要求，以反應所承擔之風險，另本專案參考現行國際標準如巴塞爾I、II有關金融機構資本適足性規定之內容予以研究。

（2） 第三工作小組目前完成初步問卷調查，並將修改後之問卷分送至各EMC會員，目前共有23份回應之有效問卷，訪查報告業已初步定稿，並擬將初稿分送給各會員，以尋求公開意見，整份計畫預計於2006年9月完成。

（3） 訪查報告之結論與建議摘錄如下：

1、 多數國家僅使用簡單的靜態公式估算風險，導致中介機構無法採用最適風險值。本份報告建議應和大部分已開發國家相同，使用風險估計模型來計算其資本適足率，較為準確。

2、 中介機構所承擔的風險種類繁多，主要包含市場風險、結算風險、信用風險、無擔保債權、及流動性風險等；本份報告建議監理機構應全盤考慮所有潛在風險，此外，經營不同業務之證券商應適用不同標準之資本適足率，以反應該業務所承受之風險。

3、 多數國家設有完整機制或準備金以因應中介機構之大規模損失，使投資人不致於受到影響。

4、 多數國家缺乏即時監測中介機構資本適足率之機制。

5、 多數國家均已規範中介機構按月申報資本適足率。

6、 多數國家均已規範中介機構之資本須以流動性較佳的資產維持。

7、 雖然大多數國家對中介機構之資本適足率均有規範，但內容迥異，EMC嘗試建立中介機構資本適足率之基本標準。

4、 IOSCO新興市場委員會第四工作小組會議
（一）報告事項

第四工作小組工作重點為組成篩選小組（screening group），針對申請成為MMOU簽署會員進行審核。目前已有64個會員提出申請，並有三十個會員正式成為IOSCO多邊MOU簽署國，另有九位會員列在附錄B (法規尚未符合，但有意願申請之會員)。另為因應快速增加的申請案，篩選小組已增加檢視團隊 (Verification Teams) 達7個。另第四工作小組針對併購(take over) 規定之執法已完成最終報告 (Takeover Regulation in the Jurisdictions of Some IOSCO EMC Members) ，並置於IOSCO網站上。

（二）跨國執法案件之財產保留或徵收

本研究共計有十九位新興市場會員參與（含本會），其中填卷會員均表示該國金融監理機關沒有代表外國主管機關發出凍結跨國企業資產令之行政權，惟三位會員指出該國金融監理機關得聲請法院以外國主管機關名義要求跨國企業保留財產，另有三位會員得透過該國其他主管機關向法院聲請保留跨國企業之財產。此外，填卷會員均未曾收到國外金融監理機關要求協助保留或徵收跨國企業之財產請求。不過，研究結論亦顯示多數填卷會員希望強化該國金融監理機關保留或徵收國內及跨國企業財產之權力。許多會員表示，由於跨國非法交易者通常將其所得或資金快速移轉，因此面臨執法的效率問題，例如主管機構雖能發覺不法交易，卻無法有效及時的掌握不法所得。

（三）執行MMOU問卷

第四工作小組擬發放問卷，以瞭解各新興市場會員申請簽署多邊合作與資訊交換合作備忘錄(MMOU)的阻礙。會中針對問卷內容逐題討論，包括約旦、中國及蒙古等國家代表均熱烈加入討論。

5、 IOSCO新興市場委員會第五工作小組會議
新興市場委員會集體投資計畫發展報告
新興市場委員會（EMC）第五工作小組Mr. Hubert Reynier報告第五工作小組目前的任務，即廣泛調查集體投資計畫（Collective Investment Schemes，CIS）的發展情況，內容包括新興市場委員會各會員國的相關法規架構。委員會在2004年12月開羅會議中發送了最新版的意見調查表，為獲得更多會員的回覆與參與，各會員國在2005年12月巴貝多的會議中通過將意見調查表的回傳截止日往後展延，而截至目前為止，共有40個會員回覆，回覆比例為51%，且其GDP總和占了新興市場所有會員國的81% 之多。另為了分析起見，該小組再將集體投資計畫分為三類 (Group)—投資已開發國家（Developed Group）、中度發展國家（Intermediate Group）、成長中國家（Growing Group），其淨資產占新興市場之比例分別為82%、13%、4%。

對於新興市場集體投資計畫的發展情況，第五工作小組主席Mr. Hubert Reynier指出，最新的問卷調查結果顯示集體投資計畫國家之發展及實務作業有很明顯之差異，因此若未將彼此差異整合，則本工作小組將可能產生研究偏誤。透過本次調查，不但有助於了解新興市場集體投資計畫之共同性及相異性，且對於會員整合其共同利益及提供資訊、經驗及實務作業分享管道亦有助益。藉由此一報告，本工作小組將得到許多重要發現及新興市場集體投資計畫產業最新的發展現況，因此，若上述資訊能持續更新且有更多國家加入、參與，則有助於對此產業未來發展趨勢之監控。另本次調查結果顯示，新興市場集體投資計畫淨資產高集中度的現象仍繼續存在，惟1999至2003年間此集中度已有下降之情形，未來若此情形繼續下去，則勢必對此產業之結構產生相當重大的改變。

本意見調查每兩年將更新一次，目前已搜集了1999、2001及2003年的資料，2005年亦將涵蓋其中，而其結果也將做為我們下次任務之參考依據。

參、出席IOSCO新興市場委員會重要決議

一、會議重要決議：

（1） 新興市場委員會（EMC）主席報告

新興市場委員會（EMC）主席 (土耳其資本市場委員會主任委員) Mr. Dogan Cansizlar指出本次IOSCO主要策略性目標為期望會員國依循IOSCO三大目標及三十項原則，及推動多邊資訊交換協定（IOSCO Multilateral Memorandum of Understanding Concerning Cooperation and the Exchange of Information）。此外，希望各國強化公司治理，以保障股東權益。

（二）執行委員會報告

執行委員會報告IOSCO最近一年工作重點為強化跨國合作及執行IOSCO對證券主管機關之目標及原則，以維持IOSCO訂定證券主管機關國際準則之地位，並強化內部之溝通。此外，執行委員會主張應與其他國際機構，如IBRD、IMF及金融穩定論壇維持高度聯繫，強化彼此合作關係。

（三）聽取新興市場委員會五個工作小組報告

聽取新興市場委員會五個工作小組包括揭露及會計準則（Disclosure and Accounting）小組、交易市場管理（Regulation of Secondary Markets）小組、市場中介機構管理（Regulation of Market Intermediaries）、執法與資訊交換（Enforcement and the Exchange of Information）小組、投資管理（Investment Management）小組報告（詳各工作小組會議紀錄）。

二、選舉下屆新興市場委員會主席及副主席

本次會議選出印度證券交易委員會主委Mr. M. Damodaran 擔任新興市場委員會主席，副主席則由約旦證券委員會主委 Mr. Bassam K. Saket連任。

三、新興市場委員會議

本年9月18日將在中國上海舉辦新興市場委員會，明年則由摩洛哥辦理新興市場委員會。

四、邀請新興市場會員出席本會與土耳其簽署MOU儀式

IOSCO現任新興市場委員會主席Mr. Dogan Cansislar於會場邀請新興市場會員出席6月7日下午二時本會與土耳其雙邊MOU簽約儀式。。

肆、出席IOSCO亞太區域委員會重要決議

一、會議重要結論

（一）IOSCO工作重點

IOSCO很感謝許多APRC會員國提供研究報告及結論，以協助IOSCO瞭解APRC會員國對IOSCO近期推動各項目標之參考。IOSCO為促進執法與證券市場穩定，積極推動IOSCO目標與原則，以建立各國一致且可以跨國適用之監理架構。此外，為因應證券市場國際化及跨國監理之需求，各會員間之合作與資訊交換已之重要性與日俱增。在擴大MMOU的簽署方面，執行委員會主席Ms. Jane Diplock（亦為紐西蘭證管會主委）表示，希望亞太委員會各會員能在2010年前成為MMOU簽署國。

（二）APRC能力建構

馬來西亞證管會針對APRC各會員之能力建構進行研究，所稱能力則參酌世界銀行的定義，將能力界定為工作所需之知識與技能，以及工作之經驗。本研究有助於瞭解各國執行IOSCO原則之能力。本研究將能力建構方式標準化為四種：結構化的課程、舉辦研討會、網路教學及自我學習，研究結果顯示能力建構是否成功與IOSCO或全球市場之支持與認許 (recognition) 有關，尤其領航會員 (benchmark) 之作為及專業認證 (professional qualification) 之要求。本會於會場發言表示我國一向強調能力建構議題，故每年舉辦公司治理研討會，邀請上市櫃公司及金融業與政府機構參與，在此也向澳洲證券投資管理委員會副主委Mr. Jeremy Cooper來台擔任講師致意。

（三）風險基礎檢查

新加坡MAS報告該國針對風險基礎之檢查進行研究，感謝各國證券主管機關填復問卷，該國已將相關研究成果置於IOSCO-APRC網站供各會員查閱。

（四）道德標準檢視（probity check）

澳洲證券投資管理委員會報告該國已針對道德標準檢視議題設計問卷向各APRC會員進行調查，在此也謝謝各填復之會員參與，以協助我們進一步針對此議題進行研究。

（五）對沖基金

日本金融監理局說明目前日本對沖基金發展現況，提出日本對沖基金市場快速成長（主要投資者為機構投資人），而40% 對沖基金在日本以外國家成立，但在日本銷售量卻超過60%。此外，並非所有對沖基金屬高風險高報酬，大部分對沖基金為中度風險及中度報酬，且多半採投資標的分散策。針對對沖基金之監管方面，日本建議管理重點應放在投資人（尤其個別投資人）之保護及確保金融市場穩定性，故如何監視對沖基金活動很重要。但多數對沖基金係在境外成立，所以日本建議由對沖基金之銷售機構（broker/dealer）著手，以瞭解銷售給個別投資人之對沖基金型態及投資策略。

（六）本會重要發言

本會藉APRC探討會計發展議題之際表示，台灣除了強調公司治理，亦強調與國際會計制度接軌，故藉此機會各向會員宣布台灣將於本(2006)年10月4日舉辦國際會計準則研討會，我們已邀請IASB及FASB相關成員專題演講，屆時希望各APRC會員共襄盛舉。 

二、選舉下屆亞太區域委員會主席及副主席

本會於會場發言表示現任亞太區域委員會主席泰國證管會主秘Mr. Thirachai Phuvanatnaranubala成功整合各會員，故對其連任表示支持之意。本會發言獲會場各會員支持，故亞太區域委員會主席仍由泰國證管會，副主席仍由紐西蘭證管會主委Ms. Jane Diplock連任。
伍、出席IOSCO自律組織諮詢委員會重要決議

ㄧ、報告事項：

由SROCC主席說明過去一年相關業務概況：
（1） SROCC依據各會員之意見持續修正「道德規範建議標準」草案（Model Code of Ethics），希望藉由道德規範，使金融市場更加健全。「道德規範建議標準」主要包含道德原則、解決道德問題之模式、及金融專業人員之道德訓練等三大部分。此標準公開前將先送至技術委員會尋求意見。

（2） 正式成立市場事件預測（Ahead of the Curve）、自律機構主管訓練計劃（Regulatory Staff Training）、外包業務（Outsourcing）、及SROCC專屬網頁（Web Site Maintenance）等四個工作小組。

（3） 積極與IOSCO秘書處、新興市場委員會、及技術委員會密切聯繫，並邀請其參與市場事件預測工作小組會議。

（4） 架設SROCC專屬網頁，為一提供有關SROCC會員間進行相互溝通之封閉性平台。

（5） 與IOSCO次級市場常設委員會（SC2）維持聯繫；協助市場中介機構常設委員會（SC3）進行「證券承銷商有關資訊處理之利益衝突」研究報告。

（6） IOSCO自律組織新會員介紹，計有法國證券商協會（AFEI）、加拿大蒙特婁交易所、埃及開羅及亞力山卓交易所、加拿大市場監管服務公司、埃及結算交割及集保處、巴西投資銀行協會（ANBID）、及俄羅斯證券商協會（NAUFOR）共七名會員。

（7） 現任SROCC主席NASD副董事長Mary L. Schapiro任期屆滿，新任主席由日本證券協會副會長渡邊達郎 （Tatsuro Watanabe）擔任。

二、討論事項

本次會議就工作小組之各項工作項目進行討論：

（1） 市場事件預測工作小組（Ahead of the Curve Working Group）：預想市場可能發生的事件並討論因應之道。例如普遍性災難、資訊科技及法規之整合、新商品之演進、避險基金之發展與規範等議題。除了自律機構自行處理之外，亦希望主管機關能配合於必要時可權變放鬆規範，以便市場順利運作。

（2） 自律機構主管訓練計劃工作小組（Regulatory Staff Training Working Group）：就訓練計畫之內容進行問卷調查，初步決議本次訓練之重點為內部控制。未來訓練計劃建議朝市場設計、洗錢防治等方案設計。

（3） SROCC專屬網頁工作小組（Web Site Maintenance Working Group）：示範SROCC專屬網頁之操作及功能。並在網頁上設置專門分頁內容，就市場可能的詐欺行為、網路欺騙作法提出警告，供投資人參考，並將網頁連結至類似的警告網站，提供警示效果。

（4） 其他進行中之計畫進度報告：「道德規範建議標準」修正草案（Model Code of Ethics）、投資人教育國際論壇（IFIE）、ICSA SRO 計畫。
陸、出席IOSCO首長會議重要決議

一、會議重點：
（1） IOSCO執行委員會主席Ms. Jane Diplock（紐西蘭證券交易委員會主席）代表技術委員會主席Mr. Michel Prada（法規金融監理局主委）、現任新興市場委員會主席Mr. Dogan Cansizlar（土耳其資本市場委員會主任委員）針對各委員會之工作進展提出報告，並向前述兩位主席之貢獻與本年度主辦會員香港證監會致謝。

（2） IOSCO秘書長Mr. Philippe Richard宣布泰國成為IOSCO MMOU新簽署國。

（3） 執行委員會主席Ms. Diplock強調各會員遵循IOSCO原則之重要性，並主張IOSCO將增強與各會員之溝通機會。此外，IOSCO MMOU亦有大幅進展，目前已有34國成為簽署國，且涵蓋技術委員會及新興市場委員會會員。IOSCO的準則被會員國廣泛的使用對於提升IOSCO的國際形象及市場的信心非常重要，同時也要尊重各國當地的市場狀況及慣例。並提到世界銀行及IMF亦採用IOSCO準則。會中通過鼓勵會員朝完全遵照IOSCO原則執行而努力，並以2010年7月完成所有會員順利簽署IOSCO多邊備忘錄（MMOU）為目標。Ms. Diplock強調MMOU非一個絕對標準而是供各國參考，各國應檢視本國的法律架構並修法，使可以接受外國主管機構要求以凍結跨國非法交易所得。另所提執行與合作及資訊交換有關之國際標準等建議案，一個新正會員及五個附屬會員申請案，獲首長委員會順利通過。

（4） 另執委會報告2009年年會將於以色列特拉維夫舉行（2007年在印度孟買、2008年由法國巴黎舉行）。

（5） IOSCO從本年度起探討資產凍結及跨國合作議題，此對打擊跨國犯罪具相關性。另IOSCO已意識到各國發展程度不同，所以以單一機制適用各國之作法並不妥當，此部分將納入後續相關委員會進行探討。

（6） 秘書長Mr. Philippe Richard宣布本次競選執行委員會候選會員包括澳洲、中國大陸、日本、南非、英國、美國之證券主管機關（共有十九位委員，包括技術委員會及新興市場委員會主委、各會員大會分會主委、各會員大會分會選出一位代表及會員大會選出九位代表），如有其他國家有意競選，請向IOSCO秘書處提出。
二、技術委員會及新興市場委員會結論
（1） 技術委員會主席Mr. Michel Prada強調遵循OECD公司治理原則之重要性，並介紹近期研究主題，包括跨境交易產生錯帳之處理、交易所公司化及跨境合作之發展趨勢、跨境證券交易之監視方式、市場參與者之利益衝突與法規遵循、集合投資計畫對投資者與發行公司內部人之利益衝突，及對沖基金之監管及風險管理。另報告其他重要工作事項包括併購活動中資訊透明度的提升，以保障投資人權益、持續推動資訊揭露、投資人保護及國際會計準則等審計準則等。並提到委員會對於對沖基金的看法，強調對沖基金雖然對於提供市場流動性有顯著貢獻，但不可忽略其潛在風險。另提到有關資產評價機制，表示各國制度仍相對疲弱尚待加強。另下屆的技術委員會將於倫敦舉行。
（2） 新興市場委員會現任主席Mr. Dogan Cansizlar報告新興市場最新研究主題，包括內部控制、新興市場流動性、金融中介機構之資本適足要求、跨國執法案件之財產保留或徵收，及新興市場委員會集體投資計畫發展。另恭賀印度證券交易委員會主委Mr. M. Damodaran 擔任新興市場委員會主席，及約旦證券委員會主委 Mr. Bassam K. Saket連任副主席，並向Ms. Diplock、Mr. Prada及Mr. Richard這段期間愉快的合作致謝。2006年新興市場委員會將在中國上海舉行。
三、大會再次宣布明年年會將於2007年4月11日在印度孟買舉行。

柒、出席專題研討會議
本年主辦單位約旦證管會循例就近來全球關注之證券議題，舉辦四場次專題研討會，邀請歐、美等先進國家證券主管機構與業界代表等專家報告全球證券管理之趨勢，以及現階段所面臨的問題。以下謹就各場次主講人演說內容，摘要說明如后。

主題一：國際財務報告準則 (IFRS)－初步經驗(International Financial Reporting Standards (IFRS) – Initial Experiences)
主持人：Mr. Michel Prada

Chairman of the IOSCO Technical Committee, and Chairman of the Autorité des marchés financiers, France

（IOSCO技術委員會主席及法國證券主管機關主委）

與談人：

Mr. Gerard Gil, Group Chief Accounting Officer of BNP Paribas, France
Dr. A. Stefan Kirsten, CFO of ThyssenKrupp AG, Germany
Mr. Lars Ostergaard, Director of the Danish Financial Supervisory Authority, Denmark
Sir David Tweedie, Chairman of the International Accounting Standards Board, United Kingdom
Mr. Mark Vaessen, CEO of the KPMG IFRG Limited, United Kingdom

首先研討會主席Mr. Michel Prada指出，IASB於2003年發表IFRS第一號公報並自2004年會計年度開始適用，歐盟亦規範自2005年後之財報皆需適用IFRS，已為國際會計準則提升至更高品質之新年代，亦為投資人做投資決策時提供更好得工具，希望藉由本次研討會各位與談人對IFRS推動及適用之經驗分享，以期早日讓IFRS成為國際認可之會計準則。

研討會中邀請法國BNP集團會計長Mr. Gerard Gil及德國ThyssenKrupp公司財務長Dr. A. Stefan Kirsten暢談本身初次適用IFRS之經驗，並邀請丹麥金融監督委員會主席Mr. Lars Ostergaard、國際會計準則委員會(IASB)主席Sir David Tweedie 及英國KPMG會計師事務所總裁Mr. Mark Vaessen就其推動IFRS及協助客戶導入IFRS之經驗提出分享。與會者一致認為IFRS之推行，對企業財報之透明度多有提升，亦能同時增加投資人信心，增加市場之參與，且會計原則之改變亦不影響企業實際營運及現金流量，惟企業首次採行IFRS不可避免的須承受財報變動之衝擊及仍需投入較大之心力。茲將各主講人之演講內容摘述如下：

一、主講人：Mr. Gerard Gil 
法國巴黎銀行(BNP Paribas)會計長
以巴黎銀行為例，2004採用IFRS首年，較依原法國GAAP計算之稅後純益增加了2.43億歐元，差異不大，主要原因為部份銀行收入認列時點不同，而以歐洲各大銀行採用IFRS之結果顯示大部分銀行採行新準則對盈餘及財務結構影響均為中等至輕微程度，而採用新會計準則並不改變企業營運之經濟實質，但為一需小心注意及複雜的技術性改變，採用之衝擊僅限於第一年，惟可強化企業整體財務揭露。

二、主講人：Dr. A. Stefan Kirsten 德國ThyssenKrupp公司財務長

德國ThyssenKrupp公司於2005年依歐盟規定首次採用IFRS（之前採用US GAAP），對整體損益結果並無重大影響，惟適用IFRS後資產評價較為保守，及完全認列退休金及健康保險相關成本後，將使資產負債表更為透明，惟亦未對股東權益產生重大不利之影響。GAAP與IFRS比較起來，較廣為發人投資機構接受且整合性較高，惟仍屬於依地區性之GAAP，未能考慮各國國情。
三、主講人：Mr. Lars Ostergaard 丹麥金融監督委員會主席
歐洲證券管理機構委員會（The Committee of European Securities Regulators, CESR）為保護投資人並提振市場信心，會檢視各國在執行適用IFRS之情形，以確保適當之資訊揭露，歐盟各國間為推動IFRS亦會充分合作並就爭議性議題充分交換意見，目前每年會員國間至少聚會10次，並已討論決定46項解釋決議及40項對潛在問題之解釋。

四、主講人：Sir David Tweedie 國際會計準則委員會(IASB)主席
為跨國企業財報之可比較性及及減低合併報表之成本，發展國際一致之會計準則是必要的，IASB目前已發至IFRS 5號公報，未來仍將陸續發佈以準則為形式之IFRS公報，且上個月已與美國證管會達成協議，未來將共同與SEC發表以準則為形式之會計準則，且希望於2008年初與US GAAP作一整合。

五、主講人：Mr. Mark Vaessen
英國KPMG會計師事務所總裁
採用IFRS對企業財報之透明度及企業間之可比較性（特別是跨國公司）均能有效提升，然而採用準則之衝擊是難以避免的，但在各國陸續採用IFRS之學習取線效應下，衝擊應該只限於短期的。
主題二：對沖基金－需要受到監管的程度 (Hedge Funds – How Far is it Necessary to Regulate) 

主持人：Mr. Martin Wheatley

Chairman of the Securities and Futures Commission, Hong Kong（香港證監會主席）
與談人：

Mr. Davide Erro, Chief Investment Officer of the Gandhara Advisors Asia Limited, Hong Kong

 Mr. J. Michael Evans, Chairman of Goldman Sachs (Asia) LLC, Hong Kong

 Mr. Peter R. Fisher, Managing Director of the BlackRock, U.S.A.

 Mr. Hector Sants, Managing Director of Wholesale & Institutional Markets, Financial Services Authority, United Kingdom

避險基金在過去數年不管是所管理資產數目及規模，均有鉅幅成長，但由於其高槓桿之特性及資訊較不透明化，甚至金融時報將避險基金形容如禽流感般的可怕，故市場愈來愈關注到避險基金活动的相關豐險。本小组係探討避險基金持續發展的現行趨勢及監管問题，包括其獨特的金融市場界别面對的主要機遇、挑戰和商業活動力。是否記取長期資產管理基金 (LTCM) 倒閉事件所带來的教訓，是否有需要加强避險基金活動的監管。

首先研討會主席Mr. Martin Wheatley指出全球對沖基金發展快速，目前已有逾8600支對沖基金在市場上流通，價值將近美金１兆，故帶來監理及規範議題。英國金融監理局主管機關對其規範重點包括強調對沖基金風險之揭露，而香港證監會亦採開放態度，授權所有對沖基金經理人在港進行操作，是以香港目前有148支對沖基金對外流通，資產規模約170億美元。香港對於對沖基金規範重點包括：為維持市場穩定性而對對沖基金進行監控、將對沖基金視為一般股東來管理，及要求對沖基金進行營運及財務之揭露。這次討論的焦點主要包括對市場穩定性的影響、作業/揭露的問題。接下來，將由香港Gandhara Advisors Asia Limited首席投资主任Davide Erro先生、香港高盛(亞洲)有限責任公司主席J. Michael Evans先生及美國BlackRock 董事總經理Peter R. Fisher先生分享對避險基金的看法，英國金融服務管理局企業及機構市場部董事總經理Hector Sants先生暢談英國主管機關對其風險之反應及未來所應採取之措施。

各主講人之演講內容重點如下：

一、主講人：Mr. Davide Erro, Gandhara顧問公司亞洲區（香港）投資長
（一）目前避險基金在管理上所關注之焦點可從宏觀及微觀方面觀之，首先在宏觀方面，又分為系統性問題、進入障礙及聲譽等議題，其中系統性問題主要為信用、金融體系、資金流動的問題及如LTCM的大額基金問題；進入障礙主要指經濟規模及產業的法人化；聲譽則是指投資人的保護及對不同角色法規之規範。其次在微觀方面，應需幫助投資人了解基金操作的過程、讓基金訂價及成本透明化、使GP及LP利益相互結合。

（二）避險基金合理的風險，應注意下列幾點，保持風險及回報比例之平衡、考慮市場環境，如股價能快速回應股票之波幅、加強避險基金波動心理的狀態及平衡投資人之意願。

（三）以我們公司Gandhara為例，其良好的操作守則為：將50% 淨資產投資於基金、將利得的75% 進行再投資、不收取回扣及獨立的董事會。

二、主講人：Mr. J. Michael Evans 高盛證券亞洲負責人

對沖基金發展快速，且大部分有超額報酬，但亞洲對沖基金占比仍相對較低，且仍屬新商品。事實上，對沖基金規範重點應放在如何保護投人、維持市場健全性及降低系統風險三方面為主。

（1） 高盛亞洲區總裁J.Michael 指出自2000年後，全球避險基金數量及投資金額分別成長快速，從最近幾年資料可發現，避險基金操作績效不但超越S&P 500指數，亦對整體市場帶來許多利益。

（2） 就亞洲避險產業而言，目前還是處在萌芽階段，且規模仍然不大；加強管理避險基金的主要目的有三: 一為保護投資人，二為市場公平化，三為控管系統性風險，目前在美國和英國已有相關的避險基金管理規範，而在日本、香港及澳洲也已對避險基金採許可設立制度。在LTCM事件爆發後，相對方風險管理組織於1999年1月成立，對改善避險基金風控上提出許多建議，主要為防止LTCM同樣事件再度發生。

三、主講人：Mr. Peter R. Fisher　美國BlackRock公司總經理
對沖基金之風險控管為一大議題，多數國家認為應將對沖基金承擔之風險透明化，但要求揭露風險控管策略或執行部位的報告並非好的方式，尤其在多變的證券市場。最有效的規範方式應先針對公募型或私募型基金予以區分，針對私募型基金採寬鬆的管理方式，而將規範重點放在公募型基金之投資人保護上，另主要銷售商亦應納入規範，因為他們的行為可能影響到投資人決策。BlackRock總裁Peter對如何有效管理避險基金首先指出，採許可設立制度是比較適當的方式，此一方式主要是為預防詐欺和參與者觸法，但如採用許可設立制度，將對主管機關增加更多的工作負擔。其次獨立機構對避險基金進行審計及評價的重要性，但採用許可設立制度的話，主管機關就需要面臨是否對獨立審計機構及財報進行認證的問題；最後，有關承擔過度風險資訊透明化的議題，一般常採用的承擔風險資訊揭露及部位申報制度並不恰當，較佳的方式應為要求提供綜合風險資訊，例如，風險值及追蹤誤差等資訊。

四、主講人：Mr. Hector Sants　英國金融監理局機構市場執行處處長
英國很早就有對沖基金對機構投資人進行銷售，站在主管機關的角度，我們認為投資人保護乃第一要務，所以對沖基金之評價應有良好的規範，而對沖基金經理人的行為及是否合乎道德亦很重要。英國金融服務管理局官員Hector總結表示，英國金融服務管理局對避險基金管理的四大目標，一為市場信心的建立，二為增加投資者對產品的了解，三為投資者保護，四為減少金融犯罪。為了完成上述四大目標最佳的方式有下列幾項，首先是增加和避險基金產業參與者的對話與互動，第二方式為只有在市場發生危機時主管機關才介入調解，第三為把目標放在可能形成最大的風險上面，最後為利用有限的資源來有效控管這些風險。

主題三：債券市場－應否提高透明度 (Bond Markets – Should Their Transparency be Enhanced) 

主持人：

Mr. Arthur Docters van Leeuwen, Chairman of the Executive Board of Netherlands Authority for the Financial Markets, and Chairman of the Committee of European Securities Regulators

（歐洲證券管理委員會主席暨荷蘭證管會主委）

與談人：

Mr. Roel C. Campos, Commissioner of the United States Securities & Exchange Commission, U.S.A.

 Mr. Michele Faissola, Managing Director and Global Head of Rates of the Deutsche Bank AG, United Kingdom

 Mr. Manfred Schepers, Senior Managing Director and Head of the Bond Market Association, International 

  Mr. Tom Schiller, Executive Managing Director of Asia Pacific, Standard & Poor's, Japan

首先研討會主席Mr. Arthur Docters van Leeuwen指出債券近年來在店頭市場成長快速，且在債券分流下，帶來許多套利空間，故債券管理與評價成為一大議題。
各主講人之演講內容重點如下：

一、主講人：Mr. Roel C. Campo　美國證管會委員
美國證管會對於債券透明化之管理主要係放在債券交易後之管理。目前市場上通常只揭露交易後資訊(post-trade information), 而疏忽了交易過程資訊揭露的重要性。例如：交易商報價，客戶委託(customer orders)單等。公司債投資者亦由原為機構投資人為主逐漸移轉為個別投資人，於是債券透明化之需求日增。在2005年即時交易報價系統RTRS (real-time reporting system) 發展後，債券報價與交易變得更有效率。美國債券市場多年來在交易資訊揭露系統的進步與更新上頗有成果。從只能揭露前一日的交易資訊，到2005年推出即時交易報告服務，顯示出美國債券市場對交易資訊揭露方面的重視與投入。 另外，TRACE資訊揭露系統亦是債券市場資訊透明度的主要功臣之一。經過多年的努力TRACE現在已為大約2萬9千支固定利率公司債提供即時資訊揭露(15分鐘內)。

美國證管會開始要求債券透明化及揭露後，馬上可以吸引投資人投資債券，使參與債券次級市場人數增加而帶動債券之流動性。尤其價格透明化後，使債券市場交易量增加約15%，特別是採線上交易 (on-line transaction) 之投資人。值得一提的是，在債券價格透明度方面，美國亦有固定收益評價服務(Fixed-Income Pricing Services, FIPS)為廣大的散戶投資人提供一個完整可靠的價格參考來源。

債券資訊透明度的提高不僅可以增加投資人對市場的信心與參與意願，其資訊公平化的影響力更可能驅使買賣價差縮減，進而降低交易成本。研究顯示，美國在TRACE系統問世之後，交易成本大約降低了一半。在每個市場參與者均可以享受資訊平等的好處之下，做價(price manipulation)的機會減少，如此良性循環的結果便是次級市場市場流動性的大幅提升。

二、主講人：Mr. Michele Faissola　英國德意志銀行總經理 
債券商品之創新促使投資人有更多的選擇，於是不同風險偏好之投資人均能投資在債券商品上，而帶動債券交易之流動量。歐洲債券市場的結構型債券發行量有大幅增加的現象，主要是為了因應投資人需求的多元化傾向；這也是其近年來初級市場的發展主軸。 由於網路交易 (e-trading) 盛行，為鼓勵大眾投資人的參與，債券資訊透明化似乎已經是普遍的市場需求。

電子化交易系統亦趨使整個市場的資訊透明度提升，間接地縮短了買賣價差。至於是否應該對資訊透明相關機制加以規範，其實應該審慎考慮，必須以維持市場信心與秩序為前提，研擬出一套可行的辦法。在個別投資人加入後，市場透明度之要求益增，此又因科技發展（例如電子化交易系統）而使債券能做到資產分類透明化及報價透明化，以致於降低買賣方報價的價差。是以，過去二年有65%買方及81%賣方採電子交易。
三、主講人：Mr. Manfred Schepers　 國際債券市場協會資深執行董事 
據觀察，次級市場約有95%左右的債券交易由機構投資人完成。一個市場是否能夠提供交易前價格透明度(pre-trade price transparency)取決於產品單一性、市場集中度、以及市場深度。而交易後價格透明度的提供則須依賴交易商對提供有效報價所承擔之風險的避險能力、以及是否有資訊集中處理機制等(centralized information)。當債券市場享有最佳債券價格透明度(optimal price transparency)時，其交易效率亦相對提升。債券、信用商品及固定收益型商品之分野日益模糊，惟其交易方式多採店頭報價方式進行交易，在各種不同債券型商品加入後，個別投資人亦逐漸扮演重要角色，因此電子交易系統之必要性大增。在透明度要求方面，應針對不同商品種類予以區分，例如政府債券、投資型債券之流動性要求較低，故透明化對其影響不大，但是高收益型債券、新興市場債券及資產基礎證券 (ABS) 流動性重要，故透明化及電子化要求較高。在電子化交易成長及資產基礎證券發展下，市場對價格透明度之需求日增，但同時也使流動較差的市場可能風險更高，因為交易商報價意願降低，此應為未來主管機關正視之議題。

四、主講人：Mr. Tom Schiller　標準普爾信用評等公司亞洲區執行長
站在信用評等機構的角度而言，信評制度推動化有助於增加債券市場之透明度及效率。過去研究顯示，信用評級愈低的債券，其風險愈高，是以價格亦相對愈高；而信評亦增進債券商品之透明度，帶來更多新型債券商品之發行。信用評等為債券市場提供一客觀且具公信力的評估意見，以作為投資人之決策參考。在債券的評價過程中，信用評等為一相當重要的因素，且與利差有直接關聯性。信用評等越低，代表債券之風險較高，應給予較高之風險利差。Mr. Schiller認為信用評等公司必須實際進入當地市場、善用全球各地分公司資源、即時反映金融市場創新、並且有資源分享的開放文化等等。

債券資訊透明化為資本市場發展、成長、及穩定的重要基礎之一。其原因如下：1. 在透明的債券市場中，投資人參與意願增加進而提升交易量；2. 資訊的普及使得風險管理策略更容易建立與實施；3.　能夠更有效率的作資產配置進而促進經濟進步。

五、主講人：Mr. Charlie Yu　 香港UBS債券經理

中國債券市場發行餘額目前約有美金19億。發行市場發行公司大部分是國家持股公司，而交1市場的買方則多數是人壽保險公司與銀行。中國市場尚缺乏發行公司的資訊揭露、信用風險評估機制、以及公平評價建立機制。中國債券市場分為兩大類，店頭型商品由中國銀行控管，集中交易商品則由證監會管理。針對透明化議題，在發行市場方面之重點強調法規架構之建立、申請程序簡化、資訊完全揭露、信用評等機制及信用風險分析、提倡承銷最佳方式 (best practice)，包括保障發行人及投資者利益等。在交易市場透明度方面，集中交易市場交易前與交易後均已高度透明化，而店頭市場主要係機構投資人參與，使流動性較高，而交易商與投資人間之透明化有助於帶動商機。
主題四：在新興證券市場中落實國際證券管理機構組織原則及國際證券管理機構組織多邊備忘錄面臨的挑戰 (Challenges Related to the Implementation of the IOSCO Principles and of the IOSCO MOU in Emerging Securities Markets)

主持人：Dr. Doğan Cansizlar, Chairman of the IOSCO Emerging Markets Committee, and Chairman & CEO of the Capital Markets Board of Turkey（IOSCO新興市場委員會主席暨土耳其資本市場委員會主席）
與談人：

Mr. Clemente del Valle, Lead Capital Markets Specialist of The World Bank 

Mr. Philippe Richard, Secretary General of the International Organization of Securities Commissions (IOSCO)

Mr. Shang Fulin, Chairman of the China Securities Regulatory Commission, P.R.C.

Ms. Dounia Taarji, CEO of the Conseil Déontologique des Valeurs Mobilières, Morocco

Mr. Marcelo Trindade, Chairman of the IOSCO Inter-American Regional Committee, and Chairman of the Comissão de Valores Mobiliários, Brazil

研討會中邀請IOSCO秘書長Mr. Philippe Richard與世界銀行首席財務分析師Mr. Clemente del Valle暢談落實IOSCO原則與IOSCO了解備忘錄之現況，並邀請中國證券監督委員會主席尚福林先生、摩洛哥證券及債券監察局行政總裁Ms. Dounia Taarji 及IOSCO美洲區域委員會主席暨巴西證券及交易委員會主席Mr. Marcelo Trindade等分享各新興市場國家於落實IOSCO原則與IOSCO了解備忘錄所遇到的困難與解決的方式。與會者一致肯定IOSCO原則和IOSCO了解備忘錄的重要性。茲將各主講人之演講內容摘述如下：

一、主講人：Mr. Philippe Richard （IOSCO秘書長）
（1） IOSCO原則

IOSCO原則之目標為投資人保護、建立公平、有效、透明的市場、降低系統性風險。近年來由於環境改變，大量資金流入新興市場，使新興市場更有爆發力與潛力，但也增加波動性與風險。

2003年改進評估落實IOSCO原則之研究方法，使得不同國家間可相互比較。2005年於斯里蘭卡年會通過IOSCO原則之操作守則（Operational Priorities）。如何幫助IOSCO會員國執行IOSCO操作守則，並進行教育訓練、彈性的MOU互助網絡、完整的落實IOSCO原則評價方式、行政與技術支援、與FSAPs最佳準備

（2） IOSCO 多邊了解備忘錄（MOU）

目前已有34位會員國簽署多邊MOU，另外有9位會員國提出正式申請希望簽署，三年後預計所有簽署國將佔所有會員國的58%。

目前已有土耳其、摩洛哥、薩爾瓦多、厄瓜多、泰國、斯里蘭卡、祕魯、及羅馬尼亞等八個會員國進行落實IOSCO原則之評估計畫，且參與計畫之會員國持續增加中。落實IOSCO原則與了解備忘錄之成功原則為：IOSCO會員的協助、成立執行工作小組、適當監督、及資金捐助國際合作活動。

二、主講人： Mr. Clemente del Valle （世界銀行首席財務分析師）
金融產業評估計畫（Financial Sector Assessment Program, FSAP）為國際貨幣基金與世界銀行之研究計畫，目的為增強金融產業之競爭力，適時找出潛在風險與系統性風險、並以系統性方法研究金融產業。該計畫之一即為普查IOSCO原則於各國落實的程度。

該計畫總結，各國落實IOSCO原則的主要關鍵為：監理者的獨立性、監理者握有之資源與權力、監理者的執行力、是否有嚴謹的會計準則、及是否有適當的風險管理。

全球落實IOSCO原則的程度，比較2002年與2006年的普查結果，並無顯著差異。其中高收入的國家，落實程度明顯較佳。若以地區來分，亦無固定模式。

必須持續改進如何評價各國落實IOSCO原則的方法，但由於時間與資源的限制，評價者的專業性仍是評價結果品質良窳的主要關鍵。

三、主講人：Mr. Shang Fulin 尚福林先生（中國證券監督委員會主席）
中國內地的資本市場十分重視對外開放，香港為中國內地公司對外發行股票的首選地。於落實IOSCO原則方面，中國已完成自我評估計畫（Self-assessment Program）並朝落實IOSCO原則努力邁進。去年已修正完成中國證券法與公司法，2005年亦提供境外監理單位34項協助，並向境外監理單位請求4項協助。

四、主講人：Ms. Dounia Taarji （摩洛哥證券及債券監察局行政總裁）
摩洛哥為一新興市場，金融監理架構亦新建立，且摩洛哥為封閉性小型經濟體，國家統治力相當強，較容易導入國際原則。

摩洛哥於2004參與自我評估計畫（Self-Assessment Program），第一階段為內部自我評價，第二階段為外部專家審查。自我評價的方式能使員工能完全了解落實IOSCO原則的重要性，且對摩洛哥體制之健全度有更深的了解，但計劃過程相當耗時。

摩洛哥已瞭解自身之狀況與問題，下一步將朝如何改善邁進。相關改革須立法配合，新法案已起草，且預計兩年內將正式施行。

五、主講人：Mr. Marcelo Trindade （IOSCO美洲區域委員會主席暨巴西證券及交易委員會主席）

巴西經驗中，市場證券商與自律組織為補強市場監理的最佳利器，如巴西證交所早於2000年，法律尚未正式修訂前，主動對上市公司採取更嚴格的公司治理標準，且各承銷商亦以高標準輔導公司上市，以符合投資者之需求，是以政府無須嚴格控管便可達到監理效果。但只靠業者與自律組織是不夠的，受規範的對象有限，故仍需政府全面性管理。

巴西市場落實IOSCO原則之必要條件為確保監理機構的獨立性，不會官商勾結。要維持獨立性，唯一的方法為修法。但歷史文化使然，即使法律已明文規定，政府監理執行力依然效率不彰。

有關執行IOSCO了解備忘錄方面，由於銀行保密法的規定，證券監理機構欲取得相關機密資訊，需經過重重關卡。證券監理機構應可更直接取得相關資訊，以利偵辦內部交易或市場操縱等案件。

6月7日午間餐會演講會議紀錄
主題：公眾利益監視委員會
時間：95年6月7日12:30-13:30
會議重點：
公眾利益監視委員會專題報告(主席Stavros Thomadakis)
如我們所知，1990年代後期全球金融市場爆發了許多重大醜聞，有些是因為大環境所造成，然而有些卻是不實之財務報表及市場操縱之因素。因此，許多國家的主管機關乃認為國際審計標準、職業操守及會計標準之制定是刻不容緩的，且他們更強調此些標準能被確實的執行。而IOSCO在PIOB則扮演了監督的角色，其第一任主席為英國金融服務管理局（FSA）的Sir Howard Davies、之後為法國Autories des Marches Financiers的Michel Prada，2005年至今則為美國證管會(SEC)的roel Campos。

一開始，此委員會是負責審計、人員職業操守及教育訓練，之後更擴充至IFAC(International Federation of Accountants)之稽核，其目的是監督會員符合委員會所制定之標準。此外，我們每季開會一次，除了積極地與IFAC領導者溝通外，我們也建立與其他主管機關溝通之管道，例如國際審計管理者、標準制定者及審計團體。其間，我們參加了20多場會議，暸解其系統實際作業流程，以便使目標之落實能做到最好。

在經過第一年之運作後，我們很快發覺”國際公眾利益(International Public Interest)”定義之重要性。因此，我們必須有一很清楚之架構，以助於我們列出優先順序，以利整合全球國際之標準：

1、 只考慮審計標準相關之公眾利益是不夠的，審計者之品質及行為應被包含在內。

2、 所謂的品質不應只強調技術面上的有效率，因為若其內容過於複雜、容易令人混淆，則恐造成稽核上的失敗，增加審計風險。故國際標準應該是明確且可行的。
3、 標準制定者需對公眾利益有所承諾，須具備一定資格且獨立超然，其結果須符合使用者之需求。
4、 制定過程須透明化。
最後，Stavros教授對於有關國際標準規範制定的模式作一個總結，在結論裡他首先強調全球資本市場管理者成員聚會的重要性，而這樣的會議是一個跨國界合作的極佳實例，藉由類似的會議，不但可以加強全球法規系統的管理，亦提供國際利益整合的環境。其次，Stavros教授指出，各資本市場管理者結盟後，選擇和由IFAC代表的會計專業從業人士合作，此乃一重要革新，在藉著吸引專業人士的參與，進而開創一個附願景的策略。而主要目的在取得符合投資人保護的需求、公平市場及金融市場穩定的國際標準。此一標準也將成為國際金融系統管理標準的典範，PIOB的工作就是讓此一標準順利產生。

在制定標準的最後步驟就是標準的實施過程，此雖未列為PIOB的主要任務，卻和其工作息息相關；PIOB的設立開創了國際標準規範制定的另一境界，如果國際標準規範能更進一步整合，全球金融市場管理亦將向前跨一大步，而市場對財報的信賴度亦將可重新建立。

捌、結論

本次出席第三十一屆IOSCO年會代表團之與會成果十分豐碩，總括有下列具體成效：

1、 促進跨國合作事宜：本會於本(7)日參加年會期間，與荷蘭及土耳其之金融監理機關簽訂合作協定，使我國與國外證券暨期貨監理機關簽署之合作協定由原19件增加至21件。

2、 積極參與各項會議：本會除參加每年一度首長會議外、並積極參與新興市場委員會與各工作小組會議及亞太區域委員會各項會議，另出席四場專題研討會。除於會場發言表示我國為強化證券從業人員能力，每年舉辦各項研討會（如台北公司治理論壇），邀請上市櫃公司、金融業、學術機構與政府機關參與，深獲與會各會員之認同，另藉會議之際提出台灣除了強調落實公司治理，亦強調與國際會計制度接軌，並宣布台灣將於本(2006)年10月4日舉辦國際會計準則研討會，邀請IASB及FASB相關成員進行專題演講，屆時希望各國證券主管機關共襄盛舉。IOSCO各國代表對我國近年來推動各項政策，深表肯定與支持。

3、 與主要國家進行雙邊會談：本會藉印度證券管理委員會主委Mr. M. Damodaran擬競選IOSCO新興市場委員會主席，向本會拉票之際，與D主席洽談台印進一步推動證券市場合作相關事宜。另與美國證管會、香港證監會、義大利商品委員會（CONSOB）、以色列證管會洽談證券市場合作事宜，並與阿曼及阿爾及利亞等國證券主管機關洽談簽訂資訊交換協定之可行性，初步獲致正面首肯。

4、 與我國駐港業者交流：本會於六月八日與駐港金融機構座談，瞭解目前我國銀行、證券及保險業在香港發展現況，除聽取會場代表建議，並進行雙向溝通，說明政府採取積極管理，有效開放之政策本質即風險管理之一環。另強調公司治理之重要性及本會近期開放之金融相關政策與發展規劃方向。主要談話重點包括：

（1） 瞭解目前我國銀行、證券及保險業在香港發展現況。目前香港計有133家銀行正式營運，我國則有13家銀行分公司、5家辦事處在港營運，占比率10% ，數目為香港地區最大的外資銀行。2005年台資銀行稅前盈餘約美金1.2億元，預估2006年獲利應更成長。惟同業間競爭日益激烈，且在大陸不能設分行，致喪失許多獲利商機。另香港政府已開放香港銀行從事個人人民幣業務，惟開辦前需與中國銀行簽署個人人民幣業務清算協議書，而此協議書內容較為敏感，使台資銀行尚未開放本項業務，加深經營困境。

（2） 台資證券商主要在港經營業務為初次上市承銷（IPO），其次為經紀商業務及資產管理業務。目前經營IPO業務之台商有13家(7家較積極)，至於赴港掛牌之台資企業有43家，其中7家在創業板掛牌。目前約有200家左右台商對赴港掛牌有興趣，但香港投資人較偏好金融及地產股，而台商主要為電子業相比，加上香港流動性並非高等因素下，未來實際赴港掛牌家數仍可能非如預期熱絡。

（3） 保險業現已可以在中國大陸營運，惟仍有許多申請案需與中國大陸當局協商。

（4） 會場代表提出建議如下：

1、 建議政府加強與香港證監會及聯交所溝通，尤其台商在取得香港證照上仍相對較慢。

2、 建議台灣對台商投資大陸加速審核速度。

3、 建議除開放ETF或境外基金投資中國大陸及香港市場外，亦開放其他台灣投資人投資中國大陸及香港資本市場。

4、 建議放寬台商投資海外40%之限制。

（5） 本會回應：呂代主任委員在聽取會場代表建議後提出回應，重點為：

1、 政府提出積極管理，有效開放之措施實際上係考量業者經營風險，其本質實為風險管理。

2、 在拜訪杜拜金融中心及阿布達比投資局等機構法人後，本會更意識到公司治理的重要性，尤其上市公司董事會是否健全亦是投資人考量之重大議題。是以本會擬建議對於營運中心設在台灣且公司治理健全之公司，得取消對外投資不能超過40%的限制，並推動與會計師合作，以查核公司董事會有無正常運作及獨立董事是否能充分發揮職能等措施。

3、 證期局吳局長在會場說明近年來對證券業之開放措施，包括金管會已開放證券商從事財富管理、從事店頭商品發行，及兼營投顧辦理全權委託等業務。此外證交法第60條已修正通過，本會擬於近期開放證券商從事款券借貸等相關業務。

綜上，本次會議在本會積極參與下，已獲致IOSCO及與會各國證券主管機關對本會之高度肯定，對推展我國金融外交意義深遠，未來本會將更積極投入參與該組織相關活動，藉此進一步加強與各國實質關係。此外，與各國主管機關洽簽合作備忘錄，除可增進我國與其他國家之實質合作外，亦將促使我國資本市場朝更國際化發展。
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	Registration
大會登記報到

	
	08:00-09:00
	TC Standing Committee Chairs Breakfast Meeting
技術委員會常務委員會主席早餐會

	
	08:00-09:00
	TC Chairs Breakfast Meeting
技術委員會主席早餐會

	
	09:00-13:00
	Technical Committee
技術委員會

	6/5(一)
	08:00-09:00
	EMC Working Group-1
新興市場委員會工作小組-1

	
	09:00-10:00
	EMC Working Group-2
新興市場委員會工作小組-2

	
	10:00-11:00
	EMC Working Group-3
新興市場委員會工作小組-3

	
	11:00-12:00
	EMC Working Group-4
新興市場委員會工作小組-4

	
	12:00-13:00
	EMC Working Group-5
新興市場委員會工作小組-5

	
	12:00-13:00
	EMC Task Force on Corporate Governance
新興市場委員會企業管治專責小組

	
	13:00-14:00
	Lunch
午餐

	
	14:00-17:00
	Emerging Markets Committee
新興市場委員會

	
	19:00-22:30
	Welcome Dinner
歡迎晚宴

	6/6(二)
	08:00-17:00
	Registration
大會登記報到

	
	09:00-13:00
	Executive Committee
執行委員會

	
	13:00-14:00
	Lunch  午餐

	
	14:00-17:00
	SRO Consultative Committee
自律機構諮詢委員會

	
	15:00-17:00
	Asia-Pacific Regional Committee
亞太區委員會

	
	15:00-17:00
	Africa / Middle East Regional Committee
非洲/中東區委員會

	
	15:00-17:00
	European Regional Committee
歐洲區委員會

	
	15:00-17:00
	Inter-American Regional Committee
美洲區委員會

	
	19:00-22:30
	Dinner-Amazing Sights on The Peak
晚宴-觀賞山頂夜景

	6/7(三)
	08:00-17:00
	Registration
大會登記報到

	
	09:00-12:30
	Presidents Committee
主席委員會

	6/7(三)
	12:30-13:30
	Lunch (Speaker: Mr. Stavros Thomadakis, Chairman of the Public Interest Oversight Board (PIOB))
午餐(午餐演講)

	
	14:00-15:30
	Opening Ceremony
開幕式

	
	15:30-16:00
	Coffee Break
茶點時間

	
	16:00-17:30
	Panel 1
International Financial Reporting Standards (IFRS) – Initial Experiences
第1小組會議

國際財報準則(IFRS)─初步經驗

	
	16:00-17:30
	MOU Monitoring Group (members only)
<了解備忘錄>監察小組

＊限國際證券管理機構組織成員參加

	
	19:00-22:30
	Dinner-Come Horseracing Night
晚宴-賽馬夜/海底晚宴

	6/8(四)
	08:00-17:00
	Registration
大會登記

	
	09:00-10:30
	Panel 2
Hedge Funds – How Far is it Necessary to Regulate?
第2小組會議

對沖基金─需要受到監管的程度

	
	10:30-11:00
	Coffee Break
茶點時間

	
	11:00-12:30
	Panel 3
Bond Markets – Should Their Transparency be Enhanced?
第3小組會議

債券市場─應否提高其透明度？

	
	12:30-13:30
	Lunch
午餐

	
	13:30-14:00
	Executive Committee (newly elected members)
執行委員會(新當選委員)

	6/8(四)
	14:00-15:30
	Panel 4
Challenges Related to the Implementation of the IOSCO Principles and of the IOSCO MOU in Emerging Securities Markets
第4小組會議

在新興證券市場中落實國際證券管理機構組織原則及國際證券管理機構組織<了解備忘錄>面臨的挑戰

	
	15:30-16:00
	Coffee Break
茶點時間

	
	15:30-16:30
	Closing Press Conference
閉幕新聞簡報會

	
	19:00-22:30
	Farewell Gala Dinner
告別晚宴


附件二 與會人員名單

1、 IOSCO正式會員(Ordinary Member)

行政院金融監督管理委員會Financial Supervisory Commission, Executive Yuan(FSC)

1.呂代主委東英Mr. Lu Daung-Yen, Acting Chairperson
2. 李顧問怡宗

3. 鎮顧問乾常

4.章科長遠智   Mr. Chang Yuan Chih , Section Chief
5.吳局長當傑   Mr. Wu Tang Chieh, Director-General

6.婁組長天威   Mr.Lou Tien-Wei,Director

7.鄒科長筱涵   Ms. Chou Hsiao Han, Section Chief

2、 IOSCO附屬會員(Affiliate Member)

(1) 臺灣證券交易所Taiwan Stock Exchange Corporation(TSEC)

8.黃協理乃寬 Mr. Huang Naikuan, Executive Vice President
9.陳副理欣昌 Mr. Chen Shin-Chung, Vice President
10.單副理高年 Mr. Shan Lawrence, Vice President
11.徐專員佩甄 Ms. Hsu Pei-Chen, Junior Associate
12.王專員崇叡Mr. Wang Chung-Jui, Junior Associate
(2) 臺灣期貨交易所Taiwan Futures Exchange(TAIFEX)

13.朱副總經理士廷 Mr. Chu Shih-Ting, Senior Executive  Vice  President
14.謝專員侑樺     Ms. Hsieh Yu-Hua , Senior Associate
15.廖專員進和     Mr. Liao Chin-Ho, Junior Associate
(3) 證券櫃檯買賣中心Gre Tai Securities Market(GTSM)

16.朱副總經理竹元Mr. Chu, Chu-Yuan, Senior Executive Vice President
17.李經理鴻猷     Mr. Li, Hung-Yu, Senior Vice President
18.徐副組長彬豪   Mr. Hsu, Pin-Hao, Assistant Manager
19.張組長森雄     Mr. Chang, Sen-Hsiung, Manager
20.何專員藹然     Ms. Ho, Ai-Jan, Associate
21.施專員淑玲     Ms. Shih, Shu-Ling, Associate
22.陳專員鈺婷     Ms. Chen, Yu-Ting, Associate
23.李專員維明     Mr. Li, Wei-Ming, Associate
24.蔡專員宗達     Mr. Tsai, Tzung-Ta, Associate
25.邱專員麗娟     Ms. Bella Chiu, Associate
3、 觀察員(Observer)

(1) 臺灣集中保管結算所Taiwan Depository & Clearing Corporation

26.嚴總經理和平   Mr. Yen Ho-Ping, General Manager
(2) 中華民國證券商業同業公會Taiwan Securities Association (TSA)

27.簡理事長鴻文   Mr. Chien, Hung Wen, Chairman
28.林委員蒼祥     Mr. Lin, Tsalm-Hsiang, Commissioner of International Affair Committee

(3) 證券投資人及期貨交易人保護中心(Securities and Futures Investors Protection Center(SFIPC)

29.朱董事長兆銓   Mr. Chu, Jaw-Chyuan, Chairman
附件三 會議簡報資料
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DRAFT AGENDA

IOSCO´S EMERGING MARKETS COMMITTEE

WORKING GROUP N° 1 on  DISCLOSURE AND ACCOUNTING

HONG KONG, JUNE 5, 2005 – 08:00am -09:00

1.-) Adoption of the Agenda

2.-) Presentation by Mrs. Julie Erhardt, Deputy Chief Accountant, US SEC, Chair of the Accounting Sub-Committee of IOSCO Technical Committee, Standing Committee N° 1

3.-) Presentation by Paul Pacter, International Accounting Standards Board, on the SME´s Draft Exposure.

4.-) Report on the Draft Report on “Internal Controls” presentation and advance.

5.-) Varia

IOSCO – EMERGING MARKETS

WORKING GROUP N° 1 ON  “DISCLOSURE AND ACCOUNTING”

BRIEF MINUTES AND REPORT

HONG KONG – JUNE 5, 2006 – 08:00-09:00 AM

At the last meeting of the EMC in Barbados, on December 2005, the Working Group N° 1 and latter the full EMC body approved two new mandates proposed by the chairman.

The first one to be conducted in collaboration with the TC Standing Committee N° 1 is a “Survey on Requirements for Internal Control Reporting”. The questionnaire and proposed mandate and Project Specifications was already distributed among the EMC members with the understanding that although approved by the full EMC, the WG 1 chairman  and  the chair of the SC 1 will receive comments by the EMC and TC members that could contribute or enhance the scope of the survey before its final distribution among the members. With the documents distributed for the EMC members for this Annual Conference you will be able to find the “Draft Report” prepared following the mandate. It is subject to your consideration as well as it will be subject to the consideration of the members of the Technical Committee before its approval to consider further steps with its results. In this point I would like to express my gratitude to Susan Koski Gaffer and to Len Jui from the Accounting Office of the US SEC whose work on the compilation and elaboration of the responses has permited us to have this report as it is presented. It has be stressed that 27 jurisdictions from the EMC responded to the questionnaire making the results of the mandate more representative as an IOSCO initiative. 

The other mandate approved for the WG 1 and the full Emerging Markets Committee was to participate with the created Technical Committee Chairs Subcommittee or Task Force, chaired by Jeffrey Lucy, Chairman of the Australian ASIC, with the mandate to conduct a “Survey on Regulation on Non-Audit Services”. The Chairman of the Chairs Committee have requested to the chairman of this WG n° 1 to contribute in spreading the relevance of this mandate among the EMC members in order to distribute -when finished- the corresponding questionnaire and to promote the answers from the EMC members. More than 20 responses form the EMC have been received although the report is still been drafted.

The chairman of the WG 1 have attended the last meetings of the TC Standing Committee n° 1 in Tokyo on November, 2005; In Washington, D.C., on March 2006, and to the Monitoring Group in Toronto on April 2006; and have kept a very fluent relation with the said Committee.

At the Barbados meeting the WG n° 1 received three invited speakers. Mr. Ian Engstrom, member of the board of the IAS, who explain in detail the last developments of that organization and the coming challenges they have in agenda. Mr. Patrick Morton who talk about the new AIM Market for SME´s  the London Stock Exchange have created under its authority and how well it is working with local and with foreign companies. The third speaker was Mr. Mariano Bengoechea, Director for Emerging Markets of the Citibank, who talk about the “Trends in Global Capital Markets” giving a very rich vision of the new trends in the new century.

In order to spread among the members of the EMC the knowledge of all the different issues under discussion among the international standards setters related with this Working Group I requested authorization to the Financial Stability Forum to spread out the summary of the minutes of the meeting hold in Paris in February of 2006 between the FSF, the IFAC and the IASB. I do not have any doubt that the said document will be extremely useful for a better understanding of our nowadays in those matters. My aknowlegement to Mr. Svein Andresen and Mr. Gerald Edwards from the FSF as well as to the authorities of the IASB and the IFAC.

As the meeting of the Working Group N° 1 is scheduled for June 5, 2006 at 08:00 PM and will last only for one hour, to those of you interested in participate at the said meeting I strongly recommend to fulfill your registration at the Conference Center on Sunday, June 4, 2006, from 02:00 PM to 05:00 PM. Otherwise, the registration desk will open on the 5th. At 08:00 AM and most of you will not be able to attend –at least- the first working group meeting.

I look forward to seeing you all in Hong Kong.

Emilio Ferre

 CNV- Argentina

IOSCO – EMC – WG 1 - Chair
2006年第31屆IOSCO年會

新興市場委員會第（一）工作小組
一、公開揭露與會計
因應會計原則與國際接軌之趨勢，近年來會計基金會積極參照國際會計準則制（修）定我國財務會計準則公報，以與國際會計準則一致，並完成修正財務會計準則公報第7號「合併財務報表」，及訂定第35號公報「資產減損之會計處理準則」，另參照國際會計準則修訂第34號公報「金融商品之會計處理準則」及訂定發布第36號公報「金融商品之表達與揭露」，並自2006年1月1日起施行。大體而言，我國會計準則與國際會計準則間已逐漸趨於一致。
   推動我國會計原則與國際接軌為本會既定方向，我國將持續關注國際會計準則之發展，檢討我國與國際會計準則間之差異，加速推動我國會計準則與國際接軌。
The Statements of Financial Accounting Standards (SFAS) of the Republic of China are issued by the ARDF (Accounting Research and Development Foundation).  Facing the trend and the necessity of convergence with the IFRS, ARDF devotes itself to issue and amend our accounting standards with reference to the IFRS.  Recently, the ARDF has amended the SFAS 7: Consolidated Financial Statement and has issued the SFAS 35: Accounting for Asset Impairment.  Moreover, in accordance with the IFRS, the ARDF has issued the SFAS 34: Accounting for Financial Instruments and the SFAS 36: Disclosure and Presentation of Financial Instruments, which are effective on January 1, 2006.  In general, the ROC’s accounting principles have been converged with the IFRS.  
Converging our accounting standards with the IFRS is the FSC’s major policy.  We will closely pay attention to the development of the IFRS, review the differences between the IFRS and the ROC’s SFAS, and work towards further convergence with the international standards.
二、員工分紅認股應按市值全數認列費用
（1）我國員工分紅之會計處理，原受限於現行商業會計法第64條規定：「商業盈餘之分配，如股息、紅利等不得作為費用或損失」，致財務報表之表達及揭露上未能與國際接軌。

（2）經濟部前已研擬修正商業會計法第64條排除員工分紅之適用，並經立法院95年4月28日修正通過，本會及經濟部將共同研議相關會計處理規範。

The employee’s bonus should be defined as expense with market value
（1）Article 64 of Business Accounting Law defines “distribution of earnings of a business, such as dividend and bonus, shall not be recorded as expenses or losses” which makes our accounting as well as financial report requirements regarding employee’s bonus unable to be in line with international trends.

（2）The Article 64 of the aforesaid law is amended to exclude the adaptation of employee’s bonus on April 28,2006. The FSC and the Ministry of Economic Affairs will jointly propose to issue relevant accounting requirements.

三、內部控制

1、 依據「公開發行公司建立內部控制制度處理準則」第3條，公開發行公司之內部控制制度係由經理人所設計，董事會通過，並由董事會、經理人及其他員工執行之管理過程，其目的在於促進公司之健全經營，以合理確保下列目標之達成：

1. 營運之效果及效率。

2. 財務報導之可靠性。

3. 相關法令之遵循。

The internal control systems of a public company are management processes designed by its managers, passed by its board of directors, and implemented by the board of directors, managers, and other employees for purpose of promoting sound operations of the company, so as to reasonably ensure that the following objectives are achieved:

1. Effectiveness and efficiency of operations;

2. Reliability of financial reporting; and 

3. Compliance with applicable laws and regulations.
二、依據前揭處理準則，董事會及總經理須評估整體內部控制制度有效性，並依規定格式作成內部控制制度聲明書於每會計年度終了後四個月內於本會指定網站辦理公告申報。

According to the Article 22 and 24 of the Regulations Governing Establishment of Internal Control Systems by Public Companies, we require the board of directors and general manager to evaluate the overall efficacy of all internal control systems and to produce Internal Control System Statements.   A public company shall publicly announce and report the Internal Control System Statement on the websites designated by the FSC within four months from the end of each fiscal year in the prescribed format.
三、會計師執行公司內部控制制度專案審查，應蒐集充分、適切之證據，使會計師之簽證風險降至可接受之低水準，並應遵循下列審查準則：

1. 一般準則：

1、 專案審查工作應由受有專業訓練，並具備適當能力者擔任之。

2、 會計師對於受查公司出具之內部控制制度聲明書所聲明之事項，應具備足夠知識。

3、 會計師必須能以合理之判斷項目為標準，一致評估受查公司之聲明或其內部控制制度，方可承接審查契約，上述標準由本會或權威機構訂定之。

4、 在與專案審查有關之事務上，會計師應保持嚴謹公正之態度及超然獨立之精神。

5、 會計師執行專案審查工作，應盡專業上應有之注意。

2. 外勤準則：

1、 專案審查工作應妥為規畫，其有助理人員者，應善加督導。

2、 會計師應就內部控制制度之各個組成要素是否有效，均獲得充分、適切之證據，俾對受查公司內部控制制度表示意見時有合理之基礎。

3、 專案審查工作應設置工作底稿。

3. 報告準則：

1、 審查報告應指明所審查之內部控制制度聲明書或內部控制制度、敘述審查工作之性質，並作成結論，說明該聲明書是否允當表達。

2、 內部控制制度聲明書對必要之內部控制制度資訊未作適當足夠之揭露，或會計師審查範圍受限致證據不足時，審查報告應明確說明情由。

According to the Article 30 of Regulations Governing Establishment of Internal Control Systems by Public Companies, CPAs conducting special audits of internal control systems of a public company shall collect sufficient and appropriate evidence to reduce their attestation risks to an acceptable degree, and shall comply with the following audit standards:

1. General Standards:

a)
Special audits shall be conducted by professionally trained and competent CPAs.

b)
CPAs shall possess adequate knowledge of the matters represented in the Internal Control System Statement produced by the audited company.

c)
CPAs shall have the ability to assess statements or internal control systems of the audited company consistently by using reasonable assessment items as standards before entering into an audit contract. The above-stated standards shall be prescribed by the FSC or by an authoritative institution.

d)
In affairs relating to special audits, CPAs shall maintain an attitude of rigor and impartiality and a detached and independent viewpoint. 

e)
CPAs shall exercise all due professional diligence when conducting special audits. 

2. Fieldwork Standards:

a)
Special audits shall be carefully planned and assistants, if any, shall be properly supervised.

b)
CPAs shall obtain sufficient and appropriate evidence regarding the effectiveness of each constituent element of the internal control systems, to provide a reasonable basis on which to express opinions on the audited company's internal control systems.

c)
Working papers shall be prepared for special audits.

3. Reporting Standards:

a)
The audit report shall clearly indicate the Internal Control System Statement or the internal control system that has been audited, describe the nature of the audit, and reach conclusions on whether the Statement is a fair presentation.

b)
The audit report shall clearly explain any instances of insufficient disclosure of necessary internal control system information in the Internal Control System Statement or any insufficiency of evidence due to limitations on the scope of the CPA audit.
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Meeting of IOSCO EMC

Working Group on the Regulation of Secondary Markets (WG2)

Hong Kong SAR

5 June 2006, 9.00-10.00 a.m.

DRAFT AGENDA

	1.
	Adoption of the Agenda



	2.
	Approval of Minutes of the meeting in Bridgetown, Barbados on 7 December 2005



	3.


	Presentation on Hedge Fund Regulation by Alexa Lam, Executive Director, Intermediaries & Investment Products, Hong Kong Securities and Futures Commission



	4. 
	Presentation on Stock Exchange Development: Trends and Issues Arising by Mr. James Stewart, Senior Adviser, UBS



	5.
	Update on the work of the IOSCO Technical Committee Standing Committee 2



	6.
	Discussion of WG2 Mandate: Factors Influencing Liquidity in Emerging Markets 



	7.
	Other matters arising



	8.
	Next meeting




IOSCO EMC WORKING GROUP ON

REGULATION OF SECONDARY MARKETS

(WG2)

Report to the Emerging Markets Committee 

5 June 2006 in Hong Kong SAR

Introduction

Subsequent to WG2’s meeting during the IOSCO Annual Conference in Colombo last year, WG2 met once more during the mid-year meetings of the EMC on 7 December 2005 in Barbados.  WG2 is scheduled to meet in conjunction with the IOSCO Annual Conference in Hong Kong on 5 June 2006. This report will be updated with outcomes of the Hong Kong meeting.

Meeting in Barbados 

During its meeting in Barbados, WG2 members discussed the follow-up feedback of the Demutualisation report which was endorsed by EMC in April 2005.

Mr Micheal Pomerleano, Lead Financial Sector Specialist of the Financial Sector Operations and Policy Department of the World Bank, gave a presentation on Corporate Restructuring: Lessons from Experience to the WG2 members. The presentation covered the discussions and content from the World Bank study and publication on the same topic which was released in 2005. Mr. Pomerleano’s presentation provided an overview of the state of corporate distress and efforts at restructuring, approaches to monitoring corporate activity, reviews the main policy lessons from systemic corporate crises (from countries such as Argentina, Turkey, Brazil, Czech Republic etc.), and evaluated the success of different financial techniques for restructuring troubled debtors.
WG2 Mandate: Factors Influencing Liquidity in Emerging Markets 

In view of the completion of the mandate on Exchange Demutualisation in Emerging Markets, WG2 members discussed possible future work mandates during the meeting in Barbados.

The meeting discussed several proposals for mandates covering the issues of liquidity, hedge funds and structured products development in emerging markets. The discussion concluded with members endorsing the study on secondary market liquidity, as it was seen as an area of common concern among the group’s members. There was also support for this study to include an examination of how hedge funds and structured products would impact liquidity in emerging markets. 

A proposal paper was then developed based on the discussions and suggestions proposed by WG2 members and presented to the EMC Advisory Board for endorsement at its meeting in Wellington in February 2006. 

The EMC Advisory Board approved the mandate, approach and time frame proposed. The purpose of the mandate is to examine more closely the factors that impact and influence liquidity in emerging markets, with the aim of assisting regulators in assessing the relationships between market liquidity and factors such as market structures, financial policies, regulatory framework, trading infrastructure, the level of financial innovation and the breadth of a varied investor base. It will seek to identify initiatives by the various emerging markets to enhance liquidity and the success of such initiatives in achieving their objectives.
A survey questionnaire has been drafted and will be discussed at the meeting in Hong Kong. The questionnaire will cover, among others, issues relating to the macro drivers of liquidity, market microstructure, regulatory reforms and challenges, products and services.  It will seek to provide emerging markets’ regulators with a greater understanding of the factors affecting liquidity and also provide a review of the perspectives and experiences of other regulators in formulating policy and operational initiatives to deepening liquidity in their markets.
Update on work of the Technical Committee Standing Committee on the Regulation of Secondary Markets (SC2)

SC2 recently met in Frankfurt on May 11 and 12. 

SC2 released its report Regulatory issues arising from exchange evolution for public consultation in March this year. The report describes the regulatory role of exchanges and the issues raised for that role by demutualization and the conversion to for-profit business models in combination with the competitive environment existing around them and the various ways in which securities regulatory authorities have addressed these issues. The consultation period ends on 2 June 2006. Thereafter, SC2 will summarise all comments received and finalize the report for TC approval in November 2006.  

SC2’s other ongoing mandate is its work on Multi-jurisdictional information sharing for market oversight. SC2 intends to develop a report giving non-prescriptive guidance on the information needs of market authorities relevant for routine supervisory purposes where (1) a foreign market operates in a host jurisdiction, and (2) equity/securities or derivatives trade in more than one jurisdiction. SC2 will be summarising responses to its questionnaire and completing its draft report to be discussed at the next SC2 meeting.

SC2 has also begun discussions on proposed new mandates.

SC2’s next meeting will be held in Toronto in September.

Emerging Markets Committee Working Group on Secondary Market Regulation (WG2)

Factors Influencing Liquidity in Emerging Markets

Introduction

The purpose of this proposed mandate is to examine more closely the relationships between market liquidity and factors such as market structures, financial policies, regulatory framework, trading infrastructure, the level of financial innovation and the breadth of a varied investor base. It will seek to identify initiatives by the various emerging markets to enhance liquidity and the success of such initiatives in achieving their objectives. 

This mandate aims to provide emerging markets’ regulators with a greater understanding of the factors affecting market liquidity—ie, those that typically lower transaction costs, facilitate trading and timely settlement, and ensure that large trades have only a limited impact on market prices.  Secondly, it will provide a review of the perspectives and experiences of other regulators in formulating policy and operational initiatives to deepening liquidity in their markets. 

Coverage of Survey

· Drivers of Liquidity: 
1. In your view, and taking into account your jurisdiction’s capital market environment, what are the drivers of liquidity or factors that affect liquidity in your market?

2. The deepening of liquidity relates to the issue of access to the capital market, either domestic retail access or foreign investors and foreign issuers. What measures did you take to increase the number of market participants in your capital market? 

3. The issue above also relates to the level of financial and market liberalisation to foreign participants. Has your jurisdiction any specific liberalisation measures aimed at boosting liquidity in your market?  Were the measures successful in increasing the level of liquidity in your market?

4. Establishing strategic linkages and international connectivity between markets is seen as a measure that may increase liquidity. Has there been any strategic alliances forged between your market and any other market that has increased liquidity within your domestic market?  Does the market allow for cross and dual listings?  If so, has this had an impact (long or short term) on home market liquidity?

5. In certain jurisdictions, market reforms have been undertaken to support liquidity, such as allowing regulated short selling, developing a derivatives market and promoting participation of alternative investment vehicles. What major market design reforms, if any, has your market undertaken in this regard? In relation to market reforms, what regulatory reforms have accompanied this? 

6. Has the enhancement of technology been a factor and if yes, please explain and indicate what technological enhancement/s were made to the market that drove liquidity? In some markets, technological enhancements on trading engines such as direct market access and Open Application Protocol Interface (API)
, which enhances the connectivity of the investor to the exchange, have been designed to increase market liquidity. Also, do you allow for internet trading and if so, how has this impacted liquidity levels in your market?

7. How are costs (transaction costs and cost of capital) within your jurisdiction impacting on liquidity levels? What measures have you taken to lower costs and have these measures been successful?

8. In some markets, the development of more sophisticated investment products have had an effect in increasing liquidity. What policy initiatives have you undertaken to promote the development of investment products and to enhance innovation of the local players to broaden product range in your market? 

9. What measures (in the form of capacity building measures, incentives etc.) have you taken to develop intermediation services in your jurisdiction? Has your intermediation services sector been liberalised to include foreign players and if not, are there plans to do so? 

10. Has monetary policy been a factor in enhancing liquidity in your jurisdiction? If so, please explain what policies have had the most impact? Have there also been policies that have negatively impacted liquidity?

11. Increased disclosures and transparency issues have been cited as a factor that would increase investment levels in markets. Has this been an issue for your jurisdiction? If so, what measures have been taken to increase disclosures and transparency in your market? Has this lead to an increase in market liquidity?

12. Are tax structures a factor influencing liquidity in your jurisdiction? In some jurisdictions tax exemptions, rebates and initiatives e.g. for real-estate investment trusts (REITs), securities borrowing and lending, fund management start-ups etc. have increased the attractiveness of investing in the market, hence enhancing liquidity. Have there been tax breaks introduced that have had a positive effect on liquidity in your jurisdiction?

13. In the 2005 IOSCO EMC report on Exchange Demutualization in Emerging Markets, it was highlighted that demutualization of stock exchanges in emerging markets was seen as a catalyst to set in motion a transformation of the exchange business model to facilitate a more effective response to the intensifying competition of global capital order-flows. Have you seen restructuring efforts at your exchange lead to any impact on the liquidity level in your market?

14. Are strong enforcement and enhanced corporate surveillance a driver of liquidity? Are corporate governance levels of listed companies in your jurisdiction a factor in increasing liquidity in your market? If so, what measures have or are being taken to address this?

15. In some markets, the reform of pension funds and collective investment schemes (CIS) have released a large pool of liquidity into the domestic market? Could you detail if there has been any reforms in your jurisdiction in relation to pension funds and other collective investment schemes (CIS) that have had an impact on liquidity?

16. Has your jurisdiction reformed your regulatory approval process and other requirements for issuance and offerings and listings of securities that have impacted positively on market liquidity? If not, are you considering such reforms?
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新興市場委員會第（二）工作小組
整合證券期貨週邊單位
為提高我國資本市場國際競爭力及服務品質，降低證券商、期貨商及投資大眾相關之交易成本，將由臺灣證券交易所、臺灣期貨交易所、臺灣集中保管結算所公司及財團法人中華民國證券櫃檯買賣中心轉投資設立之櫃檯買賣公司，成立證券期貨控股公司，由控股公司規劃各子公司間業務整合方向及擬訂整合時程，以達整合證券期貨週邊單位之經營綜效。目前本會已擬定「證券期貨控股事業管理規則」及「櫃檯買賣事業管理規則」草案，將徵詢各界意見，預計6月底前發布。

Integral the Securities and Futures Subsidiaries
To boost the international competitiveness and service quality of Taiwan Capital market, as well as cheapen Securities Firms, Futures Commission Merchant, and investors’ related trading cost, the FSC now is planning to establish a holding company that brings the four current operators together, Taiwan Stock Exchange Corporation (TSEC),Taiwan Futures Exchange (TAIFEX),GreTai Securities Market (GTSM),and Taiwan Depository & Clearing Corporation (TDCC) as subsidiaries.

The holding company is planning the merging direction of subsidiaries’ business and the merging schedule, in order to achieve the synergy of merging. The FSC has drawn up the “Rules Governing Securities and Futures Holding Enterprises” and the “Rules Governing Over-the-Counter Trading Enterprises”, and will request opinions in all perspectives. Then the two new rules will be issued on June 30.

新興市場委員會第三工作小組資料及說帖

PROGRESS REPORT OF IOSCO EMC WORKING GROUP 3 ON “GUIDANCE TO EMERGING MARKET REGULATORS REGARDING CAPITAL ADEQUACY REQUIERMETNS FOR FINANCIAL INTERMEDIARIES”

As Chair of Working Group 3 (WG3), SECP continued its work on the mandate for “Guidance to emerging market regulators regarding capital adequacy requirements for financial intermediaries”, as approved in the Working paper on April 04, 2005.

 It was resolved that a report would be prepared on the afore mentioned mandate, and in this regard we have made considerable progress. Having completed the overall research component, a questionnaire was formulated, and circulated for technical comments amongst EMC members. The received comments were incorporated and the finalized questionnaire was then circulated amongst all EMC members. Responses from 23 jurisdictions were received, which have been collated, compiled and analyzed. After a thorough review of all the responses a Draft report has been completed. 

The Draft Report has now been circulated amongst all EMC members for their comments. Once the comments have been received the Report will be revised accordingly. The report is expected to be completed by September 2006.
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新興市場委員會第（三）工作小組

『投信顧業部分』

背景資料

「證券投資信託及顧問法」於93年6月30日公布，並於93年11月1日施行，新法係整合現行對證券投資信託事業、證券投資顧問事業、證券投資信託基金及全權委託投資業務之相關規範。

我方立場
投信投顧法已放寬投信、投顧事業互相兼營、兼營他事業及證券商等事業兼營投信或投顧業務，使業者經營更加具有競爭力，並強化同業公會之自律功能，提高對投資人權益之保護。

建議發言資料
一、本會已於95年1月20日修訂相關法規，開放投信投顧事業相互兼營，以及證券經紀商兼營證券投資顧問事業辦理全權委託投資業務，以利業者擴大業務範圍。

二、為防範因投信、投顧事業互相兼營、兼營他事業及證券商等事業兼營投信或投顧業務之開放所可能衍生之利益衝突，本會於95年1月20日訂定「證券投資信託及顧問事業互相兼營與兼營他事業或由他事業兼營之利益衝突防範辦法」。
三、境外基金管理辦法已於94年8月2日訂定發布，開放境外基金於我國境內代理募集、銷售，證券投資信託事業、證券投資顧問事業、證券商可依規定在我國境內代理募集、銷售境外基金。

Suggested comments:

1.The FSC revised the Securities Investment Trust and Consulting related regulations on January 20, 2006, which ease the SITEs and SICEs to concurrently operate the business among others, and the securities firm may operate the discretionary investment business so as to widen their business scope. 
2.To prevent Conflicts of Interest resulting from the SITEs, SICEs or other Enterprise to concurrently operate the business among others, “ Regulations for the Prevention of Conflicts of Interest Where a Securities Investment Trust Enterprise Concurrently Operates a Securities Investment Consulting Enterprise or Vice Versa, or a Securities Investment Trust Enterprise or Securities Investment Consulting Enterprise Concurrently Operates Another Enterprise, or is Concurrently Operated by Another Enterprise” has been promulgated on August 2, 2006.

3.The Regulations Governing Offshore Funds has been promulgated on August 2, 2006.  Accordingly the local Securities Investment Trust Enterprise (SITE), Securities Investment Consulting Enterprise (SICE), and securities firms could offer the registered offshore funds to the public in Taiwan.

『證券商部分』

一、於2005年7月開放證券商辦理財富管理業務，提供客戶資產配置、財務規劃之服務。綜合證券商，資本適足比率逾200%，信用評等達中華信評twBBB級或相當等級以上，一定期間內未受主管機關處分，均得申請辦理本項業務。證券商辦理本項業務，應依據所提供之各商品及服務有關法令規範，訂定經營政策與作業程序，包括瞭解客戶（Know Your Customers）評估作業程序及內部控制與內部稽核制度及風險管理制度等。

Securities firms are allowed to conduct wealth management business in July, 2005. Securities firms provide clients with services related to asset allocation and financial planning. Integrated securities firms with a capital adequacy ratio of 200% and a Taiwan credit rating of twBBB or above the equivalent and no history of being punished by relevant authorities can apply for the business. Securities firms conducting wealth management businesses shall set forth relevant operation policies and procedures according to the rules and regulations governing its respective products and services. The operation procedures shall include evaluation of operation procedures relating to know your customers and development of systems relating to internal control, internal audit and risk management.

二、證交法第60條修正通過後，可擴大證券商業務，包括：有價證券借貸業務、款項借貸業務、接受客戶委託保管及運用其款項等，預期將產生下列效益：

（1）可以提供投資人多元化借券管道，提昇證券交易市場之效率及流動性；

（2）除可解決客戶因資金暫時遲延無法交割之問題外，還可有效解決外國投資人下單買賣資金要提前到位之問題，提高外國投資人參與國內證券市場之意願。

（3）以提升投資人資金運用效率及滿足其投資需求，證券商並可有效掌握投資人之資金狀況、降低交割風險，且強化其資產管理服務與功能。

 Following the amendment of article 60 of Securities and Exchange Act, the business scopes of securities firms will be broadened, such as: allowing to borrow and lend securities and money, and to accept a commission from a client to act as depository or manage the client's funds. We anticipate that broadening the business scopes for securities firms will bring the following effectiveness:

（1）providing the investors more channels regarding securities borrowing as well as facilitating the market’s efficiency and liquidity.

（2）solving the settlement problem resulting form shortage of funds, as well as pre-funding problem that concerns with foreign investors so as to encourage them to invest in Taiwan.

（3）facilitating the efficiency of funds management by the investors and meeting their requirement, and allowing the securities firms to keep updated status of their clients and to reduce the settlement risk that may arise, and furthermore, to strengthen the services and functions of asset management.

「Guidance to emerging market regulators regarding capital adequacy requirements for financial intermediaries」報告意見

1、 目前本會對期貨商資本適足之要求，主要係以調整後淨資本額占期貨交易人未沖銷部位所需之客戶保證金總額（ANC比率）進行控管。依據期貨交易法第72條及期貨商管理規則第22條規定，期貨商之ANC比率低於20%時，應即辦理申報，低於15%時，除處理原有交易外，應即停止收受期貨交易人訂單，並提出改善計畫；至於ANC之計算等事宜，由主管機關定之。為確保業者遵循，期貨商應每日計算ANC，並媒體申報ANC比率。

Regarding capital adequacy requirements for FCMs, the FSC emphasize the importance of adjusted net capital.  Pursuant to Article 72 of Futures Trading Law and Article 22 of Regulations Governing Futures Commission Merchants, when adjusted net capital is less than 20% of the total amount of customer margins required for the open positions of futures traders, the FCM shall immediately report to the FSC and FSC-designated institutions, and when adjusted net capital is less than 15% of the total amount of customer margins required for the open positions of futures traders, except where necessary in order to deal with currently outstanding positions, the FCM shall immediately cease accepting orders from futures traders and submit a rectification plan to the FSC and FSC-designated institutions.  Adjusted net capital shall be calculated in accordance with the rules of the FSC.  To ensure regulatory compliance, FCMs shall calculate adjusted net capital on daily basis and report the related percentage through electronic media.

新興市場委員會第四工作小組資料及說帖

IOSCO Emerging Markets Committee

Working Group No 4 on Enforcement and Exchange of Information

Hong Kong, 5 June 2006

11:00 to 12:00

DRAFT AGENDA

1. Adoption of the Agenda

2. Adoption of the Minutes of the last meeting in Barbados

3. Information on co-operation with Standing Committee 4

4. Information on co-operation with Screening Group and on implementation of the MMoU

5. Information on the IOSCO EMC WG4 mandate on takeovers (seminar on takeovers)

6. Discussion on the IOSCO EMC WG4 mandate on preservation and repatriation of property in cross border enforcement cases (including discussion on the draft report on preservation and repatriation of property)

7. Discussion on the IOSCO EMC WG4 mandate on the obstacles in joining MMoU (including discussion on the draft questionnaire on the obstacles in joining MMoU and establishment of the core group to deal with the mandate)

8. Up-date of the IOSCO EMC WG4 Members list 

9. Varia

Next meeting 

REPORT
OF THE EMC WORKING GROUP NO 4

ON ENFORCEMENT AND THE EXCHANGE OF INFORMATION

IOSCO EMC Meeting, 5 June 2006, Hong Kong

1. WG4 mandate on enforcement aspects of takeover regulations

The EMC WG 4 mandate on takeovers should be completed soon. The final paper on takeovers “Takeover Regulation in the Jurisdictions of Some IOSCO EMC Members” has been posted on the IOSCO web site, in Members Area. 

Moreover, the Capital Markets Board of Turkey suggested that they may host a seminar on takeovers which would complete the mandate. The paper on takeovers would be a reference document to this seminar. 
2. New mandates

The EMC WG4 members suggested proposals of four new potential mandates to be undertaken by the EMC WG4.  The first would consist in examining, from an enforcement perspective, the selling – without appropriate licenses - of insurance products whose nature could be associated to securities in the jurisdictions of EMC members.  The second one would be a survey of the currently available class-action procedures, in the jurisdictions of EMC members, to protect investors’ rights.  The third one would consist in assessing the legal ability of EMC members to currently preserve and repatriate property in cross-border enforcement cases.  This work would essentially expand a similar survey that was released by the Technical Committee in April 2005.  The fourth potential mandate that was discussed would aim at identifying the obstacles currently encountered by EMC members in becoming signatories to the IOSCO MOU. The EMC WG4 members would be asked to fill the questionnaire in and on the basis of their responses the report dealing with this issue would be prepared. The paper should identify key problems encountered by EMC members in the course of application procedure. 

The EMC WG4 members made a decision to recommend that the mandate on preservation and repatriation of property in cross border enforcement cases and the mandate on the obstacles in joining the IOSCO MMoU be endorsed by the EMC WG4. 

The mandates were approved by the EMC AB at the Wellington meeting in February 2006. 

a. WG4 mandate on preservation and repatriation of property in cross border enforcement cases 

The EMC WG 4 mandate on preservation and repatriation of property in cross border enforcement cases aims at assessing the EMC members’ power to preserve and repatriate property which represents proceeds of a (suspected) violation. Mandate regarding this matter was previously conducted by the IOSCO TC SC4. 

The mandate to be conducted by the EMC WG4 covers the same areas as the SC4 mandate. The responses provided by the EMC members will allow for extending the report on preservation and repatriation of property in cross border enforcement cases by information on experience and powers of the EMC members in the said area. 

On 17 February 2006 the Questionnaire on preservation and repatriation of property in cross border enforcement cases was circulated to the EMC members. They were asked to provide responses to the questionnaire by 17 March 2006. Up to now 17 regulators have responded to the questionnaire.  
The draft report summarising the EMC members responses to the questionnaire should be circulated to them in advance of the Hong Kong meeting. 

b. WG4 mandate on the obstacles in joining MMoU

Taking into account new IOSCO Strategic Direction i.e. implementation of the IOSCO MMoU and low number of EMC members applications to become the MMoU signatories it seemed inevitable to take steps towards encouraging EMC members to apply to become MMoU signatory. Therefore, at the Barbados ECM WG 4 meeting a decision was made to undertake the mandate on the obstacles in joining the IOSCO MMoU. The mandate was endorsed by the EMC AB at its Wellington meeting. 

The mandate is aimed at identifying the obstacles currently encountered by EMC members in becoming signatories to the IOSCO MoU. The EMC WG4 members will be asked to fill the questionnaire in and on the basis of their responses the report dealing with this issue will be prepared. The paper should identify key problems of the IOSCO EMC members related to joining MMoU. Such analyses would enable making assistance provided to potential signatories more effective and more adequate to their needs. Also, new forms of assistance might be suggested in the report, depending on the results of the research.   

The work on the draft questionnaire on the obstacles in joining MMoU is being finalised. The draft questionnaire should be circulated to the EMC WG4 members in advance of the Hong Kong meeting. 

3. Involvement of WG4 in Screening Group activities

The EMC WG4 members participated in the activities of the Screening Group and the Screening Group Verification Teams. Moreover, the EMC WG4 Chairman as Co-Chairman of the Screening Group was considerably involved in the work on the implementation of the MMoU. Since last EMC meeting the Screening Group met twice: on 12 January 2006 in Rome and on 9 May 2006 in London. During the mentioned SG meetings new applications to become a signatory of IOSCO MoU were discussed. There is increasing number of the EMC jurisdictions positively recommended by the Screening Group and being verified by the Verification Teams. Up to now 64 jurisdictions submitted their applications (including 31 from EMC) and 30 of them were recommended by the Screening Group to become MMoU signatories (including 9 from EMC). Moreover, the Screening Group recommended 9 jurisdictions to be listed in Appendix B of the MMoU (including 7 from EMC), as their commitment to meet all the MMoU requirements.
Information on the Standing Committee 4 activities

Mandate on preservation and repatriation of property in cross border enforcement cases 

The SC4 mandate on preservation and repatriation of property in cross border enforcement cases has been already completed. The output of the SC4 mandate was the preparation of the report on preservation and repatriation of property in cross border enforcement cases which is currently available on the IOSCO web site in Members Only Area: 

https://www.iosco.org/documents/pdf/preservation_and_repatriation_cross_border.pdf 

The SC4 finalises work on the draft of the Presidents Committee Resolution on Preservation and Repatriation of Assets. 

Also, at the EMCWG4 Barbados meeting it was decided that the WG4 will continue the SC4 mandate on preservation and repatriation of property in cross border enforcement cases.  The aim of WG4 mandate would be assessing the EMC members’ power to preserve and repatriate property which represents proceeds of a (suspected) violation.
The mandate to be conducted by the EMC WG4 covers the same areas as the SC4 mandate. The responses provided by the EMC members will allow for extending the report on preservation and repatriation of property in cross border enforcement cases by information on experience and powers of the EMC members in the said area. 
It is crucial to assess the EMC position regarding assets freezing due to the PC Resolution to be submitted to the Presidents Committee during its next meeting. 

Mandate on non-co-operative or under regulated jurisdictions

Standing Committee 4 has identified further non-co-operative jurisdictions. For the present, the Committee proposes to place these jurisdictions on a Standing Committee 4 ‘watch-list’. Committee members will record their experiences with these jurisdictions and report back to the Committee, as a whole, at the next meeting in September 2006.

Previously, a dialogue initiated with other non-co-operative jurisdictions aimed at encouraging them to more effective co-operation and information sharing seems to have positive results. The initiative as a whole seems to result in activation of non-co-operative jurisdictions and in consequence in closer and more effective co-operation among securities regulators.

Information on the Screening Group activities

The EMC WG4 members participated in the activities of the Screening Group and the Screening Group Verification Teams. 30 members have now become signatories to the IOSCO MOU and 9 members have joined the IOSCO MOU Appendix B list. 

Progress on MMoU applications

	Summary: A total of 64 applications have now been submitted to IOSCO. Of these: 

· 30 are now signatories to the MMoU (listed on Appendix A)

· 9 are listed on Appendix B

· 4 applications are to be recommended for Appendix A listing (including 1 former Appendix B jurisdiction)

· 1 application is to be put forward for possible Appendix B listing

· 6 applications are currently suspended

· 1 application has been withdrawn

· 13 reside with the Verification Teams for review

  


Considering rapid increase in the number of IOSCO MoU applications, the Screening Group has created a seventh verification team. A new Verification Team 7 has been set up, consisting of:

· The Ontario Securities Commission (previously in Verification Team 5) 

· The Isle of Man Financial Supervisory Commission 

· The New Zealand Securities Commission 

· The Belgium CBFA 

Additionally, the British Columbia Securities Commission is joining VT 5, to replace the OSC. 

Furthermore Screening Group members expressed their concern about the fact that some of the EMC members who participate in the verification teams work are not active. 

IOSCO EMC WG4

on enforcement and the exchange of information 

Briefing Note

Information on the screening process and IOSCO MMoU

Following the Colombo meeting the note on the sources of information on the screening process and IOSCO MMoU was prepared. It is aimed at guiding IOSCO EMC WG4 members how to find information on the above mentioned matters. 

All documents concerning the screening process and the IOSCO MMoU are available on the IOSCO web site: www.iosco.org in Members Only area. Below please find links to the most important documents:  

1. Text of the IOSCO MMoU (in English). On the IOSCO web page IOSCO MMoU might be additionally obtained in French and Spanish:
 https://www.iosco.org/documents/pdf/mou_appendix_a.pdf
2. Procedures under the MMoU (Appendix B of the IOSCO MMoU): 
https://www.iosco.org/documents/pdf/mou_appendix_b.pdf
The document inter alia indicates how to apply to become a signatory to the MoU. It also includes information on the screening process and monitoring process of the operation of the MMoU as well as instructions how to fill the questionnaire in.   

3. List of the IOSCO MMOU signatories and their responses to the questionnaire:

https://www.iosco.org/documents/index.cfm?whereami=ioscomou 

Responses to the questionnaire provided by the signatories might serve as an example for applicants while filling their own questionnaires in. 

4. Frequently Asked Questions (FAQs) concerning MMoU:

https://www.iosco.org/documents/pdf/iosco_mou_faqs.pdf
The document consists of answers to 47 questions regarding different aspects of IOSCO MoU, application to become a signatory, screening procedure and monitoring of the MMoU. It also includes detailed guidelines for filling the questionnaire in.  

5. Screening Group procedure:

https://www.iosco.org/documents/pdf/screening_group.pdf
The document includes general information on the applications, the tasks and composition of the screening group and of the verification teams.

6. Form for drafting requests for information made pursuant to the provisions of the IOSCO MoU (Appendix C of the IOSCO MMoU):

https://www.iosco.org/documents/pdf/mou_appendix_c.pdf
The document might be particularly useful for new MMoU signatories while exchanging information with other signatories.

DRAFT

Resolution of the Presidents Committee on cross-border co-operation to freeze assets derived from securities and derivatives violations.

Considering the ever-increasing globalization of financial markets and that securities and derivatives violations know no boundaries; 

Considering the deterrent effect of denying wrongdoers the benefit of their ill-gotten gains arising from cross-border violations of securities and derivatives laws and regulations;

Considering the benefits of more effective enforcement of these laws and regulations if national regulators within the respective jurisdiction can provide cross-border assistance to a foreign regulator or authority in freezing assets related to securities and derivatives violations;

Considering that the IOSCO Presidents Committee, at its meeting held in October 1993 in Mexico City adopted a Resolution Concerning Transnational Securities and Futures Fraud;

Considering that many jurisdictions still lack sufficient powers to freeze ill-gotten assets on behalf of a foreign regulator;

Considering, further, that it is important that mechanisms be available through which assets could be frozen thus enabling relevant parties to get hold of them;

Acknowledging that IOSCO members must take account of the legal framework in which they operate when considering cross border assistance in freezing assets, including concepts of due process; and 

Acknowledging that, to assist its members in considering the development of powers to provide cross border assistance in freezing assets, IOSCO intends to study, and provide guidance concerning, the procedural and substantive issues that may affect the design and implementation of such powers;
Acknowledging IOSCO’s wide membership and the fact that its members regulate most of the world’s securities and derivatives markets;

Acknowledging finally that fostering co-operation among its members is a cornerstone of IOSCO’s mission

THE PRESIDENTS COMMITTEE, THEREFORE, approves the following resolution;

All member regulators are encouraged to examine the legal framework under which they operate and strive to develop, through law reform or otherwise, mechanisms by which they or another authority within their jurisdiction could, on behalf of a foreign regulator, freeze assets derived from suspected and established cross-border securities and derivatives violations and thereby deny wrongdoers the benefit of their ill-gotten gains.

Explanatory notes to the proposed “Resolution of the Presidents Committee on cross-border cooperation to freeze assets derived from securities and derivatives violations”

Purpose of the Proposed Resolution

The proposed resolution is tabled as IOSCO’s response to the growing challenge posed by the increase in fraudulent activity, and proceeds of fraud, that cross borders, and the absence of powers to freeze assets internationally to deprive wrongdoers of the proceeds of their misconduct.  IOSCO is best placed to seize this opportunity to encourage member jurisdictions to examine their domestic laws and systems to identify mechanisms that can be developed to assist in freezing of assets located domestically on behalf of foreign regulators.  In undertaking this initiative, IOSCO recognizes that members’ legal systems differ from jurisdiction to jurisdiction and that no one model or mechanism to assist regulators in freezing assets will work for all members.  Indeed, IOSCO contemplates that further work necessarily will have to take account of the differing legal framework in which members operate, including rights and judicial systems applicable in member jurisdictions.  As well, ISOCO contemplates that further study will necessarily involve consideration of issues associated with the scope of any potential freeze powers, including what authorities (e.g., judicial, regulatory and/or administrative) exercise such powers, the types of violations (and degree of evidence thereof) that would warrant assistance in freezing assets, and the duration of any freeze imposed.  To assist its members in considering the development of powers to provide cross border assistance in freezing assets, IOSCO intends to study, and provide guidance concerning these procedural and substantive issues that may affect the design and implementation of freeze powers and to develop a range of potential approaches that may be helpful to members in considering their respective laws. 

Background

The ability of jurisdictions to freeze assets on behalf of foreign regulators has always been an important aspect of IOSCO’s approach to deterring market abuse and protecting investors through cross-border enforcement cooperation.   Recently, Standing Committee 4 of the Technical Committee examined the issue again to evaluate the present and future needs of regulators to obtain cross border asset freezes, and to determine whether IOSCO members are currently able to obtain assistance from foreign regulators to do so.  In a 2004 report to the Technical Committee
, SC4 concluded that, despite the continued globalization of securities and derivatives markets and the growth in cross border enforcement cases, regulators’ powers to freeze assets for their foreign counterparts are extremely limited. In addition, where other domestic authorities in the jurisdiction have powers to aid foreign authorities, these powers are generally not exercised for securities violations on behalf of foreign regulators.  As a result, it is important that IOSCO take an affirmative step to encourage members to bolster their ability to cooperate with their foreign counterparts by obtaining the necessary authority in their jurisdiction to be able to freeze assets on behalf of foreign regulators in enforcement actions.  

The proposed resolution recognizes that an important aspect of deterring securities violations is to deny wrongdoers the proceeds of their misconduct.  The resolution also benefits defrauded investors by improving the likelihood that assets will be available as compensation for their losses. IOSCO understands that, for many jurisdictions, obtaining the ability to freeze assets for foreign regulators may involve making changes to their domestic laws and/or domestic systems.  Given the growth in cross-border financial activities and the ease with which wrongdoers can transfer assets from one jurisdiction to another jurisdiction to frustrate and defeat claims by defrauded investors, such changes are critical to market integrity and investor protection. The globalisation of financial markets requires that regulators work together to create a regulatory environment where investors can have confidence in the operations of those markets, wrongdoers are deterred and prevented from benefiting from their wrongdoing and investors’ interests are protected.  

The proposed resolution would mark a significant milestone in international enforcement cooperation.  It would signal IOSCO’s commitment to address this regulatory challenge on a global basis.

History of IOSCO’s initiatives in this area

The 1993 IOSCO Presidents’ Committee Resolution

The proposed resolution is consistent with earlier initiatives pioneered by IOSCO.  As early as October 1993, the Presidents’ Committee passed a resolution on cooperation concerning boiler room frauds
.  The resolution stated that:

Consistent with its domestic statutory and regulatory provisions, the resources available and the nature and scope of the boiler room problem experienced, each jurisdiction should, [among other things], consider:

· examining transnational legal structures that might be developed, either on a bilateral or multilateral basis, to improve or broaden existing procedures to effect timely cross-border freezes of assets of boiler rooms and their principles, including on an emergency basis; and

· studying the means for improving the enforcement of securities and futures judgements on a cross-border basis, with a view to repatriation and return to customers of funds that have been wrongly obtained.

The 1996 IOSCO study

Freezing of assets was the subject of an IOSCO report dated July 1996
. The report, like the recent report in 2004 called for more cooperation among regulators to track and facilitate the recovery of money derived from cross-border frauds.  The following is an excerpt from the report:

With the ease that funds can now be transferred from one jurisdiction to another, and thereby out of reach of the defrauded investors, the need for regulators to cooperate with each other to track and facilitate the recovery of money across international borders is increasing.
The 1998 IOSCO Objectives and Principles

When IOSCO established the core objectives and principles for securities regulation in September 1998, it recognised the importance of regulators having powers to prevent the dissipation of assets and to facilitate the return of money to defrauded investors in the following terms
: 

Assistance in taking substantive action may also be necessary.  When it is within their powers, regulators can more effectively enforce securities laws when they are able to prevent the dissipation or secreting of the fruits of fraud or other misconduct, thus facilitating the return of money to injured investors.  The form of assistance may include … assistance in providing information on the regulatory processes in a jurisdiction, or in obtaining court orders, for example, urgent injunction.

The 2003 IOSCO Methodology for Assessing Implementation of the IOSCO Objectives and Principles of Securities Regulations (“the Methodology”) 

In a similar vein, while acknowledging that not all jurisdictions have power to assist in freezing assets on behalf of their foreign counterparts, IOSCO gives its endorsement for regulators to have that ability.  In the explanatory notes to Principle 13 to the Methodology, IOSCO stated:

With respect to injunctions or other remedies, such as asset freezes, where permitted, it is understood that regulators may need the assistance of another authority.  Although the power to assist in obtaining such court order is not required if not permitted for a Fully Implemented rating, where such assistance is in fact permitted, the failure to cooperate could result in the Partly Implemented rating. 

Conclusion – Way Forward

Since its inception IOSCO has been a standard setter in the area of international enforcement cooperation.  In 2002, IOSCO took the unprecedented step of approving the Multilateral Memorandum of Understanding Concerning Consultation and Cooperation and the Exchange of Information (“MMOU”).  The MMOU has proven to be a highly successful vehicle to ensure that signatories are able to get necessary information to investigate and prosecute misconduct affecting securities and derivatives markets. IOSCO went further in 2005, by requiring that all IOSCO members apply to become signatories to the MMOU or be listed as Appendix B members.  As a result, it is becoming ever more difficult for wrongdoers to find safe havens from which to engage in securities and derivatives misconduct in the hope of keeping necessary evidence out of the hands of regulators.  The proposed asset freeze resolution is an important next step in further deterring wrongdoing.  If wrongdoers cannot reap the rewards of their cross border misconduct, their incentive to engage in violations is significantly reduced and regulators are better able to ensure market integrity and protect investors.    IOSCO recognizes that implementing this initiative will require that it conduct additional study and provide guidance that will assist members in developing appropriate mechanisms within their legal systems to establish cross border asset freeze powers.  Such guidance must take account of the various procedural and substantive issues involved in freezing assets across borders, including ensuring fairness and due process.
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Cross-border cooperation to freeze assets derived from securities and derivatives violations

依據「洗錢防制法」：

1. 檢察官得聲請該管法院指定六個月以內之期間，對該筆洗錢交易之財產為禁止提款、轉帳、付款、交付、轉讓或其他相關處分之命令。

2. 為防制國際洗錢活動，政府依互惠原則，得與外國政府、機構或國際組織簽訂防制洗錢之合作條約或其他國際書面協定。

3. 外國政府、機構或國際組織依前項所簽訂之條約或協定協助我國執行沒收犯罪所得財物或財產上利益者，法務部得將該沒收財產之全部或一部撥交該外國政府、機構或國際組織。
I. According to the “Money Laundering Control Act”：
1. The prosecutor may request the court to order the financial institution to freeze that specific money laundering transaction to prevent withdrawal, transfer, payment, delivery, assignment or other related property disposition of the involved funds.
2. The government of the Republic of China may, based on the principle of reciprocity, enter into cooperative treaties or other international written agreements relating to the prevention of money laundering activities with foreign governments, institutions or international organizations to effectively prevent and eradicate international money laundering activities.
3. The Ministry of Justice may distribute the confiscated property or property interests in whole or in part to a foreign government, foreign institution or international organization which enters a treaty or agreement in accordance with the second paragraph to assist our government in confiscating the property or property interests obtained by an offender from his or her commission of a crime or crimes.
依據「證券交易法」第174-1條：

1. 第一百七十一條第一項第二款、第三款或前條第一項第八款之已依本法發行有價證券公司之董事、監察人、經理人或受僱人所為之無償行為，有害及公司之權利者，公司得聲請法院撤銷之。

2. 前項之公司董事、監察人、經理人或受僱人所為之有償行為，於行為時明知有損害於公司之權利，且受益人於受益時亦知其情事者，公司得聲請法院撤銷之。

3. 依前二項規定聲請法院撤銷時，得並聲請命受益人或轉得人回復原狀。但轉得人於轉得時不知有撤銷原因者，不在此限。

II. According to the article 174-1 of “Securities and Exchange Act”：
1. When a director, supervisor, manager or employee of a company with securities issued pursuant to this Act commits a gratuitous act as set forth in Article 171, paragraph 1, subparagraphs 2 or 3 or paragraph 1, subparagraph 8 of the preceding Article prejudicial to the rights and interests of the issuer, the issuer may petition a court for voidance of the act.
2. If, at the time of commission of a non-gratuitous act by a director, supervisor, manager, or employee of a company as referred to in the preceding paragraph, such person knew the act to be prejudicial to the rights and interests of the issuer, where the beneficiary of the act also knew of that circumstance at the time of receiving the benefits, the issuer may petition a court for voidance of the act.
3. When an application is made to a court for voidance pursuant to either of the two preceding paragraphs, the court may also be petitioned to order the beneficiary of the act or a party to whom benefits were transferred to restore the status quo ante, provided that this shall not apply where the party to whom the benefit was transferred was not aware of a cause for voidance at the time of the transfer.
依據「證券投資信託及顧問法」第105條：

1. 經營證券投資信託業務或基金保管業務，對公眾或受益人違反第八條第一項規定者，處三年以上十年以下有期徒刑，得併科新臺幣一千萬元以上二億元以下罰金。

2. 經營證券投資顧問業務、全權委託投資業務、全權委託保管業務或其他本法所定業務，對公眾或客戶違反第八條第一項規定者，處一年以上七年以下有期徒刑，得併科新臺幣五千萬元以下罰金。

3. 違反前二項規定，因犯罪所得財物或財產上利益，除應發還被害人或第三人外，不問屬於犯罪行為人與否，沒收之。如全部或一部不能沒收時，追徵其價額或以其財產抵償之。

III. According to the article 105 of “Securities Investment Trust and Consulting Act”：
1. A person who, in operating securities investment trust business or fund custody business, violates Article 8, paragraph 1, with respect to the public or a beneficiary(ies) shall be punished by imprisonment for not less than 3 years and not more than 10 years, and may additionally be fined a criminal fine of not less than NT$10 million and not more than NT$200 million.

2. A person who, in operating securities investment consulting business, discretionary investment business, full fiduciary custody business, or other business under this Act, violates Article 8, paragraph 1, with respect to the public or a customer(s) shall be punished by imprisonment for not less than one year and not more than seven years, and may additionally be fined a criminal fine of not more than NT$50 million.
3. Any property or property interest obtained from the commission of a crime by an offender committing an offense, other than that which shall be returned to a victim or a third party, shall be confiscated regardless of whether it belongs to the offender. If the whole or a part of such property or property interest cannot be confiscated, the value thereof shall be collected from the offender or offset out of the property of the offender.
依據「期貨交易法」第113條：

期貨交易所、期貨結算機構及期貨信託事業之董事、監事、監察人、經理人、受任人或受雇人，對於職務上之行為，要求期約或收受不正利益者，處五年以下有期徒刑、拘役或併科新臺幣二百四十萬元以下罰金。

前項人員對於違背職務之行為，要求期約或收受不正利益者，處七年以下有期徒刑、拘役或科或併科新臺幣三百萬元以下罰金。

犯前二項之罪者，所收受之財物沒收之；如全部或一部不能沒收者，追徵其價額。

IV. According to the article 113 of “Futures Trading Act”：
1. Any director, supervisor, manager, mandatary, or employee of a futures exchange, futures clearing house, or futures trust enterprise who demands, agrees to accept, or receives any illegitimate profit in connection with the performance of his duty shall be punished with imprisonment for a period not exceeding five years, detention, or in addition thereto a criminal fine of not more than two million four hundred thousand New Taiwan Dollars (NT$2,400,000).

2. Any person referred to in the preceding Paragraph who demands, agrees to accept, or receives any illegitimate profits for actions in contravention of his duty, shall be punished with imprisonment for a period not exceeding seven years, detention, and/or a criminal fine of not more than three million New Taiwan Dollars (NT$3,000,000).
3. The profits received by the person who committed the offenses specified in the preceding two Paragraphs shall be confiscated. If the whole or partial portion of the profits cannot be confiscated, the value thereof shall be disgorged from the offender.
併購規定之執行

為使公開發行公司充分揭露相關併購資訊，本會已規定公開發行公司進行合併、分割、收購或股份受讓需於事實發生之日起二日內將相關資訊於本會指定網站辦理公告申報外，亦應於公開說明書及股東會年報中揭露。

The FSC has established relative regulations to ensure the information about take-over involved with public companies being disclosed adequately. Accordingly, such information concerning merger or consolidation, split, acquisition, or assignment of shares should be announced publicly and posted on official designated website within two days since the date of occurrence. Further more, the above-mentioned information should be published in Annual Reports of Public Companies as well as Public Offering and Issuance Prospectuses.

IOSCO MMOU

In August 2005, the Financial Supervisory Commission sent out an IOSCO MMoU application for “Chinese Taipei.” Our case was then assigned to the IOSCO Verification Team 6 (VT6) for review. Follow up questions were answered and sent back for review in March of this year. 

After having passed the VT6 review level, our application was sent to the Screening Group for further review. As of May 25 2006, the Commission completed and sent out answers to another round of additional questions, posed by the Screening Group. We are currently waiting for their review and approval. 

If our application is approved at the Screening Group level, a final round of review will be conducted by the Decision-making Group, which will consider the opinion of APRC Chairperson Mr. Thirachi Phuvanatnaranubala and then make the final decision. 

IOSCO aims and encourages all countries to apply for the IOSCO MMoU by the year 2010. Hopefully Chinese Taipei is close to becoming another proud signatory. We strongly support the IOSCO MMoU and hope to see other countries apply as well. Since 2003, IOSCO MMoU requests have dramatically increased. Being apart of the IOSCO MMoU eliminates the need for countries to sign separate bilateral MoUs, and is an efficient and beneficial way for countries to consult and cooperate with each other. The more signatories and members there are, the easier it will be for global cooperation and exchange of information.

新興市場委員會第五工作小組資料及說帖

EMC WG#5 MEETING – June 5th - 12:00 – 13:00
Hong Kong
 
D R A F T    A G E N D A
 
 
1. Adoption of the agenda 
   
2. Technical Committee Activities – Progress Report by the Chairman of Standing Committee 5 Mr. Hubert Reynier

3. Report from the Chairman on activities of WG-5, including presentation of the conclusions of our current mandate:  CIS development in emerging markets

4.  Future mandates – discussion with a view to decision on our next areas of research.
 
5. Varia
 
6. Confirmation of date and location of next meeting

IOSCO EMC WORKING GROUP ON

INVESTMENT MANAGEMENT

(WG5)

Report to the EMC meeting on June 2006- Hong Kong

Current Status as of 19th May 2006

Introduction

The last report to the EMC was given at the meeting in Bridgetown, Barbados on December 6th 2005. 

Collective Investment Schemes Development Throughout the EMC

EMCWG-5´s current mandate is a comprehensive survey of the state of development of Collective Investment Schemes - CIS, including the related regulatory framework, in the jurisdictions of EMC members.

The final version of the questionnaire was distributed at the EMC meeting in Egypt, December 2004. Since then draft versions of the project have been presented to subsequent meetings.  In Barbados last December it was decided to extend the deadline for the return of completed questionnaires in order to take on board suggestions from a number of jurisdictions, and to give members a further chance to participate.  At the end of this process a total of 40 jurisdictions had taken the time and trouble to complete and return the questionnaire – this is an excellent response and all those who worked to make it possible deserve our thanks and congratulations.

Should the work be approved, it is the opinion of the Chairman that an effort should be made to keep the figures up to date in order to allow for the continual monitoring of trends in the industry.  As the survey so far covers the years 1999, 2001 and 2003, it will be proposed that figures for 2005 also be collected, in a process that could be repeated every two years.

The survey’s main objective was to make both quantitative and qualitative assessments of the growth and development of the mutual fund industry in emerging markets.  This information is fascinating and useful in itself – it represents by some distance the broadest survey ever carried out on the state of the CIS Industry in emerging markets.

The results are also invaluable in giving us a basis upon which we can plan the next mandates according to the group’s needs.  The final question of the questionnaire concerned the topic of  “Future Mandates”. Suggestions for future areas of survey were requested. We received so many interesting suggestions that this topic gave rise to a lively discussion at our last meeting in Barbados.

All those interested were asked to prepare draft mandates for the consideration of group at the meeting in Hong Kong.  The opinion of the Chairman is that our efforts will be best expended concentrating on the fundamental components of the CIS industry.  For this reason, the Chairman took it upon himself to prepare two mandate proposals for the meeting in Hong Kong - one on basic standards in fund distribution, the other on basic standards and the role of the fund manager.

A draft mandate has also been received from Thailand, proposing that we look into the more specialized topic of dealing with the problem of credit risk transfer from banks to CIS. 

 It is hoped that in Hong Kong agreement will be reached on the priorities of the group.  It is worth remembering that the possibility exists of parallel mandates; should members have sufficient time, interest and resources then perhaps we could carry out more than one project at a time.   
In Hong Kong we will also be honored with the presence of Mr. Hubert Reynier, the Chairman of Standing Committee 5, who will present an ongoing report on the activities of his group. 

Membership Update 

17 countries declared an intention to be considered active members (Argentina, Barbados, Chinese Taipei, Croatia, Ecuador, Egypt, Malaysia, Pakistan, Peru, Poland, Romania, Slovenia, South Africa, Tanzania, Thailand, Turkey, Uganda) while 7 are observer members (Brunei, China, Czech Republic, Ghana, Hungary, Korea, Oman).

Proposed mandate for EMC Working Group # 5

CIS FUND DISTRIBUTION

The distribution of units in investment funds is playing an increasingly important role in the worldwide development of the fund industry.  This observation is justified by a glance at the costs incurred by the industry, and a comparison of the amount spent on distribution with that spent on all the other activities of the fund, including the actual administration of the resources.

There are many factors that could justify the relatively high expenditure on distribution.

With the development of the fund industry a trend has been observed whereby a fund has sought to maximize the resources it can generate.  This has led to the abandonment of an exclusively local sales system in the attempt to create a chain of distribution permitting fund units to be made available over a much wider geographical area.

Moreover, with the objective of reaching different types of investor, a variety of funds are made available with in many cases highly different investment policies.  This entails the increasing requirement for specialized sales staff able to inform the customer about the characteristics and the risks of the range of products on offer – which, inevitably, leads to increased costs training and maintaining sales staff.

Regulations applying to fund distribution are increasingly stringent on such matters as ‘know your client’ and ‘money laundering.’  It therefore follows that a greater quantity of information must be made available to the client (in the form of prospectus, regulations and so on), which also implies extra costs.

Although checks can always be made to ensure that excesses are not being carried out, the costs mentioned above are in principle perfectly justified.  They provide for increased investor protection, they also widen the base of fund distribution and their effects are normally diluted by an increase in scale of fund operations.

On the other hand, there is a clear trend to concentrate the activity of fund distribution in the banking sector.  This sector is itself undergoing a process of concentration on a worldwide scale.

This process of concentration may prove to be irreversible.  Even so, it is imperative that regulators are better informed of the problems related to a possible lack of competition in the distribution of financial products.  Also, that through the exchange of information they are able to develop alternatives to reduce and counter such problems.

Independent channels of distribution could be one such alternative.  It would be beneficial if regulators could exchange more information on the advantages and disadvantages of independent distribution channels.  An analysis of this information could help us come to a conclusion on whether or not it would be of interest to encourage the development of such channels.

In any case, the minimum we can do is make the fund investor aware of the following; to the best of our knowledge it is clear that in most retails funds a significant part of the money charged as an administration fee is in practice used to cover the costs of distribution.

These observations and ideas mentioned above lack a major empirical study where they can be tested in the real conditions of our jurisdictions.  A possible overlap exists with an IOSCO Working Group which studies questions related to Market Intermediaries (WG#3).  Even so, since it is such a specialized activity, the theme of investment fund distribution is unlikely to attract the full attention of the other Working Group.    And since distribution is clearly a key topic for the future development of the fund industry, it is our belief that this is an area that fully warrants the attention of our group.

It is important that regulators have greater knowledge of the structure of distribution costs in the fund industry.  Have distribution costs risen so much that they may leave insufficient resources for the activity of fund administration?  What might the effects of this be on independent administrators?

From the point of view of the investor, it would be beneficial to know, in terms of total fund expenditure, the percentage of resources that the fund administrator actually devotes to the search for a good return on his investment.  Such knowledge may be of great interest to the investor when he is looking for the right fund.

The proposed area of study, therefore, is the distribution of CIS.  The intended output and timeline is as follows;

1 – a draft questionnaire will be drawn up covering the topics mentioned above.  It will be circulated to members in advance of the next meeting with a view to approval at that meeting.

2 – a final questionnaire, incorporating agreed changes and suggestions, will be circulated.

3 – a preliminary paper containing survey results and analysis will be presented to the subsequent Working Group meeting.

4 – a final report, incorporating agreed changes and suggestions, will be submitted to the next Working Group meeting, with a view to publication on the IOSCO website.

Proposed Mandate for EMC Working Group 5

Dealing with the Problem of Credit Risk Transfer from Banks to CIS

Emerging market countries typically rely heavily on bank loans to finance their development. Under bank financing, the lending bank plays an important role of analyzing the creditworthiness of the borrowers as well as providing the suppliers of funds (i.e. depositors) with the liquidity they need.

Capital market financing, in its fully developed stage, relies on a different  mechanism to address these needs.  Information on the quality of the underlying assets is produced by other players such as auditors, financial advisors, valuers, and credit rating agencies.    Investors needing to exit from their investments can look to secondary market trading to provide that exit, not just the issuer of the obligations.  A well functioning secondary market bridges the gap between different maturities desired by the issuers and the investors.

In some emerging markets, collective investment schemes (CIS) have played a big role of packaging some of these bank loans and turning them into a near-bank-deposit instrument. Companies that previously borrowed from banks changed to issuing short-term commercial papers for sale to CIS. They are mostly bills of exchange that can change hands. The papers can be as short as 6 or 9 months in maturity and, because of their very short tenor, many emerging markets normally do not require them to be rated by a rating agency.

This development can be very beneficial to the financial market. Companies find an alternative source of short-term financing to banks. Some of these issues can be of sizes large enough to have secondary market trading and can be a useful step towards developing the money market and the bond market. The banking system is also stronger because credit risk is transferred out to the investing public who can better bear the risk than general depositors.

However, in many emerging markets, this credit risk transfer can create an unclear risk perception and assessment among the managers and the investors of CIS.

The issuer, who really needs long-term funding for its long-term investment project, often issues short-term debt instruments to only a few or maybe just one CIS (and therefore would be subject to less stringent disclosure and credit rating requirements than they would have been in offering long-term instruments to the public).  The CIS in turn would offer a money market fund or a fixed income fund featuring daily or frequent redemptions. The risk of liquidity mismatch, especially in the event of a major bad news affecting the issuer, may lie dormant only to surface at the time of financial system weakness.

This type of scheme creates a number of problems:

· The quality of information analysis on the underlying assets may be lower than that available under public offering.

· With one or few buyers, there is really no secondary market for these short-term instruments, and the investors can be lured by a false sense of stability regarding market value.

· There is a mismatch between the true tenor of the underlying assets and that of the debt instruments bought by the CIS (as well as the redemption term offered by the CIS).  A sudden disruption of credit standing may jeopardize the issuer’s ability to roll over the obligation and in turn could trigger massive redemption at the CIS.

· CIS unit holders solely rely upon the diligence of the fund manager in making investment decision. Fund managers successfully match the expected rate of return with the issuer’s expected cost of fund, with a blind spot on the overall transparency of the transaction flow.

Proposed Mandate

It is proposed that the topic of Credit Risk Transfer from Banks to CIS be explored by the Working Group.  The Working Group should collect information about the measures that some emerging markets have successfully introduced to manage the risks inherent in the transfer, and to disseminate that information so as to benefit all other emerging markets.

Intended Output and Timeline

1. A draft questionnaire will be drawn up which aims to identify whether this type of practice is prevalent in emerging markets where there is still heavy reliance on bank loans.  The questionnaire will also cover the aspects of market structures and conditions that may give rise to such practice, as well as how EMC jurisdictions approach this problem.  If this mandate is adopted by the Working Group, the SEC, Thailand aims to circulate the draft questionnaire among the Working Group members for comments between March and May 2006.   The questionnaire would be submitted to the Working Group for approval at the Working Group 5 meeting in Hong Kong in June 2006.

2. The final questionnaire would then be circulated among all EMC members and a preliminary paper containing survey results and analysis would be tabled at the following Working Group meeting at the end of 2006 for discussion.

3. A final report would be produced and submitted at a subsequent Working Group meeting.

Research Department

SEC, Thailand

1 November 2005

Email : strategy@sec.or.th
Proposed mandate for EMC Working Group # 5

ADMINISTRATION OF INVESTMENT FUNDS
The administration of financial resources is the central activity in the field of fund administration.  The fund administrator carries out almost all the services necessary for the efficient running of the CIS and in some cases hires service providers such as independent auditors.

The primary objective of this mandate would be to carry out research, across the various jurisdictions, on a number of key issues related to the area of fund administration, such as;

1 – what are the requirements needed to obtain authorization to act as a fund administrator:

· Can only legal entities act as fund administrators? (ie – and not private individuals)

· Must the company statutes declare that the company will act in this area?

· Must the company nominate and register with the regulator a person responsible for fund administration at directorial level?

· Does the individual responsible for fund administration have to satisfy requirements relating to qualifications, experience and unblemished reputation?

· Does the administrator have to observe minimum capital requirements?

2 – In relation to those services necessary for the efficient functioning of the fund, which may be outsourced, and in which must there be a separation of activities?

· management of financial resources

· technical department

· consultants

· treasury

· distribution of fund units

· register of unit holders

· independent auditors

· depository

· risk rating agency

3 – What are the obligations of the fund administrator towards unit holders, the regulator and the general public?

Do they include the following obligations?

· To act in manner that complies with the fund’s investment policy, and with the laws and norms operating in its jurisdiction

· To keep unit holders informed, in plain and direct language, of all relevant information including the potential risks of the investment strategy adopted by the fund.

· To limit all fees charged to the unit holder to those previously agreed.

· To inform unit holders about other activities carried out by the group to which the administrator belongs, and the potential conflicts of interest arising from such activities.

· To establish clear and auditable criteria on fund buying and selling practices in such a way as to avoid ‘pick up the cherry’ abuses.

· To refrain from operations where the administrator is acting as the fund’s counterpart.

The work would conclude not only with a summary of practices used in EMC jurisdictions, but also with a comparison of these with standards proposed by IOSCO in a number of studies published on its website.

Such a survey would allow each jurisdiction to assess its own position, laws and practices in the light of those prevailing in the other jurisdictions that make up the EMC group.

By way of example, there is a topic which although it has been much debated clearly seems in need of greater study – the governance of investment funds, and in particular the concept of independence.

The standard view is that the first requirement for good CIS corporate governance is the need for the work of the administrator to be independently monitored.

In the corporative model of CIS, governance is principally based on the directors’ independence from the investment company.  In the contractual model, which is more common in EMC countries, good governance is based on the independence of the depositary.

Whatever model is followed, there is a need to define an understanding of the significance of “independent.”  In the mandate currently being concluded by this Working Group, The State of CIS in Emerging Markets, the following observation seems pertinent; it would appear that the definition of ‘independence’ for the auditor is more restrictive than the criteria used in the case of the depositary.  Such flexibility of criteria can be perfectly defensible, and is apparently in line with trends and requirements in the most developed countries.

The depositary may be considered independent even if it is part of the same group as the administrator, as long as certain safeguards are in operation.

Our task, therefore, is to ascertain whether there exists, in the conditions prevailing in our jurisdictions, a form of organization capable of ensuring the necessary level of independence and the existence of good corporate governance practices within the CIS industry.

This subject – a key part of the survey – would be covered in section 2 of the mandate as cited above.

The intended output and timeline of the work in question is as follows;

1 – a draft questionnaire will be drawn up covering the topics mentioned above.  It will be circulated to members in advance of the next meeting with a view to approval at that meeting.

2 – a final questionnaire, incorporating agreed changes and suggestions, will be circulated.

3 – a preliminary paper containing survey results and analysis will be presented to the subsequent Working Group meeting.

4 – a final report, incorporating agreed changes and suggestions, will be submitted to the next Working Group meeting, with a view to publication on the IOSCO website. 
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新興市場委員會第（五）工作小組

背景資料
「證券投資信託及顧問法」於93年6月30日公布，並於93年11月1日施行，新法係整合現行對證券投資信託事業、證券投資顧問事業、證券投資信託基金及全權委託投資業務之相關規範。

我方立場
投信投顧法已擴大投信基金商品種類，放寬基金投資標的，使業者經營更加具有競爭力。引進私募基金制度，並以負面表列方式規範私募基金之運作。

建議發言資料
一、金管會業於95年2月17日放寬私募基金得投資未經核備之境外基金（包括對沖基金），私募基金可發展以投資對沖基金為主的組合基金，亦可採策略操作。

二、今年度本會擬議修正證券投資信託基金管理辦法及相關操作措施，包括擴大投信基金商品種類、放寬投信基金從事衍生性商品交易之範圍等。

Suggested comments:
1.The FSC has relaxed private placement funds to invest the unauthorized offshore funds and the foreign hedge funds on February 17, 2006.  For private placement, a SITE can raise fund of hedge funds or adopt strategic operation.

2.This year, we propose to amend Regulations Governing Securities Investment Trust Funds and related operation measures, to allow SITEs to raise more different types of mutual fund products and relax the investment restrictions in derivative contracts.
新興市場委員會公司治理專責小組

EMC Task Force on Corporate Governance 
我國為健全證券及期貨交易市場之發展，在2006年度修正訂證券交易法，加強公司治理及內線交易規範明確化，以保障投資人權益。

Taiwan’s Securities and Exchange Act was amended in 2006 and took effect on January 13, 2006.

推動公司治理

（1）引進獨立董事制度：明定公開發行公司得依章程規定設置獨立董事。金管會已以函令規定其適用範圍，依證券交易法發行股票之金融控股公司、銀行、票券、保險及上市（櫃）或金融控股公司子公司之綜合證券商，暨實收資本額達新台幣500億元以上非屬金融業之上市（櫃）公司。應於章程規定設置獨立董事，其人數不得少於2人，且不得少於董事席次5分之1。並訂定「公開發行公司獨立董事事設置及應遵循事項辦法」，俾利落實各項公司治理制度並使公開發行公司有所遵循。另公司重要財務業務事項應提董事會決議通過，且獨立董事如有反對或保留意見者，應於董事會議事錄載明。

（2）引進審計委員會制度：明定公開發行公司應擇一設置審計委員會或監察人，但主管機關得視公司規模、業務性質及其他必要狀況，命令設置審計委員會替代監察人；另規定審計委員會應由全體獨立董事組成，其人數不得少於3人，其中1人為召集人，且至少1人應具備會計或財務專長；另重要財務業務事項應經審計委員會全體2分之1以上同意。並訂定「公開發行公司審計委員會行使職權辦法」，俾利落實各項公司治理制度並使公開發行公司有所遵循。

（3）強化董事、監察人之獨立性：明定公開發行公司董事會設置董事不得少於5人，政府或法人為股東時，不得由其代表人同時當選或擔任公司之董事及監察人，且董事、監察人間應超過一定比例或人數，彼此間不得具有一定親屬等關係；並訂定「公開發行公司董事會議事辦法」，規範董事會議事內容、作業程序、議事錄應載明事項、公告等應遵行事項。俾利落實各項公司治理制度並使公開發行公司有所遵循。

（4）強化公司財務報告編製人員責任：

（a）董事長、經理人及會計主管應於財務報告上簽章及對財務報告內容出具無虛偽或隱匿之聲明書，並明確規定會計主管之資格條件及持續專業進修等應辦理事項。

（b）明確規範財務報告或財務業務文件不實案件之民事求償範圍及構成要件，包括除董事長及總經理外，其他於財務報告上簽名或蓋章之職員得舉證免責，並依其過失責任比例負賠償責任；另會計師辦理財務報告或財務業務文件之簽證，有不正當行為或違反或廢弛其業務上應盡之義務，致損害發生者，應依過失責任比例負賠償責任，且有價證券之善意取得人、出賣人或持有人得聲請法院調閱會計師工作底稿並請求閱覽或抄錄，會計師及會計師事務所不得拒絕。

（5）加強委託書管理：就授權主管機關訂定「公開發行股票公司出席股東會使用委託書規則」之相關事項，如徵求人、受託代理人與代為處理徵求事務者之資格條件、委託書統計驗證及應申報與備置之文件等予以更明確規範。另為達行政管理目的，違反委託書規則者，除代理之表決權不予計算外，本次修正並增訂相關行政罰則；及對於檢舉違反委託書規則之案件因而查獲者給予獎勵，並授權主管機關訂定相關辦法。

（6）簡化公司辦理募資之程序，將申請核准案件納入申報生效適用範圍，刪除申請核准制。

Promotion of corporate governance

(1.1) Introduction of independent director system

The Act expressly provides that a public company may appoint independent directors in accordance with its articles of incorporation. The FSC has issued an order to flesh out the scope of the new requirement, as follows: Financial holding companies, banks, bills financial firms, and insurers that have issued shares under the Securities and Exchange Act, are required to provide in their articles of incorporation for the installation of at least two independent directors, whose number is furthermore to account for no less than one-fifth of the total number of directors. The requirement also applies to any integrated securities firms that either is listed（regardless whether it be on an exchange or OTC market）or is a financial holding company subsidiary, and to any exchange-listed or OTC-listed company outside the financial sector that has paid-in capital of NT$50 billion or more. The FSC has also adopted the “Regulations Governing the Installation of Independent Directors of Public Companies and Related Compliance Matters” to facilitate implementation of various corporate governance systems and provide public companies with concrete compliance requirements. A company must submit financial or operational actions of material significance to the board of directors for approval by resolution, and when an independent director has a dissenting opinion or qualified opinion, it must be noted in the minutes of the directors meeting.

The Act expressly provides that a public company may appoint independent directors in accordance with its articles of incorporation. The Competent Authority, however, must as necessary in view of the company's scale, shareholder structure, type of operations, and other essential factors, require public companies to appoint independent directors, not less than two in number and not less than one-fifth of the total number of directors. The FSC will implement this measure in gradual steps, putting top priority on financial holding companies as well as other firms (including banks, securities firms, insurers, securities investment trusts, exchange-listed companies, and OTC-listed companies) with authorized capital at or above a certain amount. A company must submit financial or operational actions of material significance to the board of directors for approval by resolution, and when an independent director has a dissenting opinion or qualified opinion, it must be noted in the minutes of the directors meeting.

(1.2) Introduction of audit committee system

The amended Act expressly provides that a public company must establish either an audit committee or a supervisor, with the proviso that the Competent Authority may, in view of the company's scale, type of operations, or other essential considerations, order it to establish an audit committee in lieu of a supervisor. The Act further provides that the audit committee must be composed of the entire number of independent directors, and that the committee must not be fewer than three persons in number (one of whom must be the convener, and at least one of whom must have accounting or financial expertise). Moreover, financial and operational matters of material significance require the consent of one-half or more of all audit committee members.

The FSC has also adopted the “Regulations Governing the Exercise of Powers by Audit Committees of Public Companies” to facilitate implementation of various corporate governance systems and provide public companies with concrete compliance requirements.
(1.3) Greater independence for directors and supervisors

The Act requires the following of public companies: the board of directors may not number less than five persons; when the government or a juristic person is a shareholder, its representative may not concurrently be selected or serve as the director or supervisor of the company; and among a public company's directors and supervisors, a certain minimum must be independent; independent directors/supervisors must account for a certain share of the total number of directors supervisors; and certain familial relationships may not exist between the directors. The FSC has also adopted the “Regulations Governing the Proceedings of Board of Directors Meetings of Public Companies” to facilitate implementation of various corporate governance systems, including that a company must formulate rules for the conduct of directors meetings, while regulations governing the content of deliberations, procedures, matters to be recorded in the meeting minutes, public announcement, and other matters and provide public companies with concrete compliance requirements. 

 (1.4) Stricter liability for persons preparing company financial reports

(1.4.1) The chairperson, manager, and accounting officer are all required to sign or stamp financial reports, and must also produce a declaration that the reports contain no misrepresentations or nondisclosures. The Act also expressly provides that a accounting officer must possess certain qualifications and must receive continuing professional education while holding the position.

(1.4.2) The Act expressly sets forth the conditions under which civil damages may be sought and the persons who may be held liable for falsehoods contained in financial reports or any other relevant financial or business documents. For example, with the exception of the chairman and general manager, other employees who sign or chop financial reports or other documents will not be liable for damages if they can demonstrate that they were not culpable or negligent in any way. Where other such employees do bear liability, their liability is in proportion to their degree of responsibility. In addition, CPAs who perform attestation of financial reports or financial and business documents are liable, in proportion to their degree of responsibility, for the occurrence of any damages that arise out of misconduct, violation or negligence in connection with the performance of their duties as CPA. Also, bona fide purchasers, sellers, or holders of the securities in question may petition a court to requisition the CPA's working papers, and further, to review or make copies of the same, and the CPA or accounting firm may not refuse such action.

(1.5) Stronger proxy management
The Act states more clearly what matters are to be addressed by the "Rules Governing the Use of Proxies for Attendance at Shareholder Meetings of Public Companies," which the Act empowers the competent authority to issue. Such matters include: the qualifications of an issuer's proxy solicitors, proxy agents, and those handling proxy solicitation matters on its behalf; statistical tallying and verification of proxies; and the documents that must be reported and made available for public access. In addition to exclude the votes cast by proxy under violating of proxy rules, the amended Act now provides with administrative sanctions to ensure that the aims of governmental regulation are achieved. The amended Act also provides for the offer of a reward for the report of a violation of Article 25-1 that leads to successful discovery of a violation, and empowers the competent authority to issue regulations governing such reward.

(1.6) Companies are now offered simpler capital raising procedures. Securities issues that formerly needed prior approval from the competent authority now require only effective registration. Article 22, which governed the prior approval regime, has been deleted.
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The Task Force on the Implementation of the IOSCO Objectives and Principles of Securities Regulation (“Implementation Task Force” or “ITF”) last met on January 26-27, 2006 in Lisbon, Portugal at the Securities Market Commission of Portugal, and a follow-up meeting on February 6, 2006 in Wellington, New Zealand.

Following the departure of Andrea Corcoran as the Chairman of the ITF, the CFTC has, in consultation with the Chairman of the Executive Committee and the IOSCO Secretary General, endeavored to maintain coverage of the outstanding issues that were last identified to the Executive Committee in the ITF’s Wellington Report.   This Report summarizes the progress that has been made in this interim period.  

Although work has continued on several matters, including substantial progress in the area of feedback on the Methodology and assessment process, further sustained work on all of the outstanding issues on the ITF’s agenda will, as a practical matter, require discussion by the full ITF membership under the leadership of a new Chairman to be selected by the Executive Committee. 

	ISSUE ONE:   Feedback on the Assessment Methodology 


Feedback from IOSCO Assisted Assessments

Following the Wellington meeting the ITF determined that care should be taken to assure that feedback from any assessed jurisdictions who wished to provide it be more systemically collected.    

· Consistent with that objective, the IOSCO Secretariat developed a survey in consultation with the ITF that was circulated to IOSCO members who have contributed assessors to assist in assessments.  The survey is intended to elicit information concerning IOSCO assessor’s experiences using the Methodology during assisted assessments in order to learn whether and how the Methodology could be improved.  

International Monetary Fund and the World Bank review of using the Methodology
At the Lisbon meeting, the IMF reported preliminarily on the IMF/World Bank’s (the “IFIs”) experience using the IOSCO Methodology for FSAPs and indicated that they would be preparing a more detailed report (“Report”) to be delivered in Hong Kong.

The Report expands upon the Lisbon presentation’s findings that although the introduction of the Methodology in 2003 has provided an effective framework for assessment and is recognized by assessors and regulators as an invaluable resource, inconsistencies in assessments and the mixed quality of assessments remain a concern.  Some of these observations are consistent with prior discussions within the ITF that have focused on how to achieve better uniformity within the assessment process. 

As noted in its Wellington report, the ITF looks favorably on continuing to work with the IMF and World Bank, as well as those IOSCO members who have participated in the assisted assessment process to identify and address areas of the Methodology as well as the assessment process itself and action plan follow-up that merit further guidance.   In this regard, the ITF welcomes the contribution of the Secretariat and encourages the Secretariat to continue its very helpful work in analyzing the assisted assessment process. 

· The IMF’s Report and presentation contain a variety of recommendations for enhancements to the Methodology and the assessment process.  The IMF Report will, in combination with the findings of the Secretariat’s survey, provide very useful information that will be used by the ITF in its future discussions on how best to enhance the Methodology and assessment process.  

As discussed in its Wellington Report, such consideration could include, among other things:

· A consideration of the various suggestions made with respect to improvements in training, quality control and consistency of assessments and action plan development;

· The development of guidance or additional Frequently Asked Questions, which would not have the effect of amending the Methodology itself;  

· Consistent with feedback discussed at Lisbon and Wellington and in the current IMF Report, address how best to respond to the expressed desire from developing markets for assistance and guidance in the area of “pre-conditions” for effective regulation; and

· Consider how to respond to the previously received feedback and the IMF’s observations on the need for trained, expert assessors (e.g., that IOSCO develop a consultant roster as a means to increase the availability of trained assessors).  

	ISSUE TWO:  Comment on IMF Governance Structure Questionnaire


The Regulatory Governance Team at the IMF had requested IOSCO’s review of the structure and content of the latest version of a proposed questionnaire on governance practices of financial regulatory and supervisory agencies.   The IMF requested comment prior to finalizing it for distribution initially on a “pilot” basis to some IMF member countries.  This survey follows a prior draft report by the IMF on regulatory governance practices (see ITF Frankfurt Report), which the IMF made clear has been dropped (i.e., the project was not intended to result in the development of principles). The IMF instead will use the information obtained through the questionnaire to develop a paper that would summarize trends and patterns in regulatory governance structure and practices. 

At its Lisbon meeting, ITF members commented on various aspects of the proposed questionnaire and agreed to transmit written comments to the ITF and IOSCO Secretariat for collation and transmittal to the IMF.  At the Wellington meeting the group expressed an interest that the cover letter state our understanding that the survey responses would be used to develop a descriptive paper and that the results and means of their use and publication would be the subject of further collaboration between the ITF and the IFIs.  

· ITF comments on the IMF survey were collated by the Secretariat and forwarded to the IMF on March 28, 2006. We understand that the IMF continues to work on the questionnaire and plans to circulate the survey to regulators in the summer.   

	ISSUE THREE:  Comment on Draft Template Report on Standards and Codes (ROSC) 


The IFI Boards, as part of their review of the FSAP process previously had determined that “compliance grades” should be included in their Report on Standards and Codes, which are summaries of the detailed assessments completed as part of an FSAP.  Currently the disclosure of grades is not mandatory and is not included in the summary.

As reported in Wellington, the ITF recommended that the Executive Committee consider offering a comment, as experts, based on our view that (1) the Methodology did not lend itself for the suggested purpose of grade publication, that is, to using grades to make comparisons across countries or sectors, and (2) that such publication might diminish or constrain the constructive use of the ratings within a jurisdiction seeking support for needed change.  

By letter dated March 23, 2006, Ms. Jane Diplock, on behalf of the Executive Committee Chairman, sent a letter to Mr. Rodrigo de Rato y Figaredo, Managing Director of the IMF, conveying the executive Committee’s concern that a policy of mandatory publication of assessment ratings in ROSC reports based on the use of the IOSCO assessment methodology would be inconsistent with the intended use of the methodology as a diagnostic tool and have certain negative consequences.

· The IMF responded to the effect that such public disclosure of “grades” was no longer contemplated and that the ROSCs would contain more evaluative descriptions of the findings. 

	ISSUE FOUR:  Reference Guide to Terms used in the Methodology  


As reported in Wellington, the ITF had previously recommended to the Executive Committee that a glossary of commonly used terms in the Methodology be added to the electronic version and the Executive Committee agreed.  In order to ensure that that the glossary would be perceived by users as another helpful tool to understand the Methodology’s terms of art and not interpreted as implying any change in a jurisdiction’s statutory, administrative or practice definitions, the ITF agreed to change the name of the document to “Reference Guide to Terms used in the Methodology” (Reference Guide) and to add a disclaimer making clear that the definitions are neither intended as legally binding nor intended to change any national jurisdiction’s defined terms.

The ITF completed work on a substantial part of the proposed document and at the Wellington meeting had determined that the editing of the Reference Guide should be reviewed by ITF members to identify any definitions that should be amended or withdrawn in that they do not fully reflect the language in the Methodology or they raise more issues than they resolve.

The ITF also had considered numerous additional definitions which could be of value to such a Reference Guide, but concluded that additional time was needed to ensure alignment with the Methodology.  In order to move forward with this project, the ITF determined to delete some of the terms from the draft Reference Guide and reserve those terms for discussion at future ITF meetings.  In Wellington, it was further suggested that if definitions were to be drawn from additional reports that a specific direction should be given to Standing Committees to identify those definitions that might beneficially be added to a more comprehensive Reference Guide.  

· Work on the Reference Guide was carried forward based on the comments that had been discussed at the Lisbon and Wellington meetings and the limited number of comments that were received after those meetings.   Additional work will be required in order to ensure consistency of usage with terms appearing in existing IOSCO Reports as well as to ensure that any defined terms will not conflict with terms used in Member jurisdictions.
Talking Points on the Emerging Markets Committee
Good afternoon, fellow IOSCO EMC members, ladies and gentlemen, it is my pleasure to see you in the IOSCO EMC Meeting. 

Multilateral Memorandum of Understanding

With regard to the IOSCO Multilateral Memorandum of Understanding Concerning Cooperation and the Exchange of Information, the FSC is keen to be a signatory. 

The FSC has signed 19 bilateral MOUs with other regulators. We have acknowledged that the cross-border cooperation is essential to impede international financial fraud and we are grateful to apply for a signatory of the IOSCO Multilateral Memorandum of Understanding concerning Consultation and Cooperation, and the Exchange of Information (IOSCO MOU).
Furthermore, we also hope that there will be opportunities to discuss the signing of MOU with other EMC members to further enhance our enforcement capabilities.

In August 2005, the Financial Supervisory Commission sent out an IOSCO MMoU application for “Chinese Taipei.” Our case was then assigned to the IOSCO Verification Team 6 (VT6) for review. Follow up questions were answered and sent back for review in March of this year. 

After having passed the VT6 review level, our application was sent to the Screening Group for further review. As of May 25 2006, the Commission completed and sent out answers to another round of additional questions, posed by the Screening Group. We are currently waiting for their review and approval. 

If our application is approved at the Screening Group level, a final round of review will be conducted by the Decision-making Group, which will consider the opinion of APRC Chairperson Mr. Thirachi Phuvanatnaranubala and then make the final decision. 

IOSCO aims and encourages all countries to apply for the IOSCO MMoU by the year 2010. Hopefully Chinese Taipei is close to becoming another proud signatory. We strongly support the IOSCO MMoU and hope to see other countries apply as well. Since 2003, IOSCO MMoU requests have dramatically increased. Being apart of the IOSCO MMoU eliminates the need for countries to sign separate bilateral MoUs, and is an efficient and beneficial way for countries to consult and cooperate with each other. The more signatories and members there are, the easier it will be for global cooperation and exchange of information.
IOSCO Objectives and Principles

As for the IOSCO Objectives and Principles of Securities Regulation, we believed that Chinese Taipei has made many improvements and revised related regulation to approach the Principles. The FSC endeavors to make our regulation in line with international standards, and we support the Principles proposed in 2003.

Cross-border cooperation to freeze assets derived from securities and derivatives violations

依據「洗錢防制法」：

1. 檢察官得聲請該管法院指定六個月以內之期間，對該筆洗錢交易之財產為禁止提款、轉帳、付款、交付、轉讓或其他相關處分之命令。

2. 為防制國際洗錢活動，政府依互惠原則，得與外國政府、機構或國際組織簽訂防制洗錢之合作條約或其他國際書面協定。

3. 外國政府、機構或國際組織依前項所簽訂之條約或協定協助我國執行沒收犯罪所得財物或財產上利益者，法務部得將該沒收財產之全部或一部撥交該外國政府、機構或國際組織。
I. According to the “Money Laundering Control Act”：
1. The prosecutor may request the court to order the financial institution to freeze that specific money laundering transaction to prevent withdrawal, transfer, payment, delivery, assignment or other related property disposition of the involved funds.
2. The government of the Republic of China may, based on the principle of reciprocity, enter into cooperative treaties or other international written agreements relating to the prevention of money laundering activities with foreign governments, institutions or international organizations to effectively prevent and eradicate international money laundering activities.
3. The Ministry of Justice may distribute the confiscated property or property interests in whole or in part to a foreign government, foreign institution or international organization which enters a treaty or agreement in accordance with the second paragraph to assist our government in confiscating the property or property interests obtained by an offender from his or her commission of a crime or crimes.
依據「證券交易法」第174-1條：

1. 第一百七十一條第一項第二款、第三款或前條第一項第八款之已依本法發行有價證券公司之董事、監察人、經理人或受僱人所為之無償行為，有害及公司之權利者，公司得聲請法院撤銷之。

2. 前項之公司董事、監察人、經理人或受僱人所為之有償行為，於行為時明知有損害於公司之權利，且受益人於受益時亦知其情事者，公司得聲請法院撤銷之。

3. 依前二項規定聲請法院撤銷時，得並聲請命受益人或轉得人回復原狀。但轉得人於轉得時不知有撤銷原因者，不在此限。

II. According to the article 174-1 of “Securities and Exchange Act”：
1. When a director, supervisor, manager or employee of a company with securities issued pursuant to this Act commits a gratuitous act as set forth in Article 171, paragraph 1, subparagraphs 2 or 3 or paragraph 1, subparagraph 8 of the preceding Article prejudicial to the rights and interests of the issuer, the issuer may petition a court for voidance of the act.
2. If, at the time of commission of a non-gratuitous act by a director, supervisor, manager, or employee of a company as referred to in the preceding paragraph, such person knew the act to be prejudicial to the rights and interests of the issuer, where the beneficiary of the act also knew of that circumstance at the time of receiving the benefits, the issuer may petition a court for voidance of the act.
3. When an application is made to a court for voidance pursuant to either of the two preceding paragraphs, the court may also be petitioned to order the beneficiary of the act or a party to whom benefits were transferred to restore the status quo ante, provided that this shall not apply where the party to whom the benefit was transferred was not aware of a cause for voidance at the time of the transfer.
依據「證券投資信託及顧問法」第105條：

1. 經營證券投資信託業務或基金保管業務，對公眾或受益人違反第八條第一項規定者，處三年以上十年以下有期徒刑，得併科新臺幣一千萬元以上二億元以下罰金。

2. 經營證券投資顧問業務、全權委託投資業務、全權委託保管業務或其他本法所定業務，對公眾或客戶違反第八條第一項規定者，處一年以上七年以下有期徒刑，得併科新臺幣五千萬元以下罰金。

3. 違反前二項規定，因犯罪所得財物或財產上利益，除應發還被害人或第三人外，不問屬於犯罪行為人與否，沒收之。如全部或一部不能沒收時，追徵其價額或以其財產抵償之。

III. According to the article 105 of “Securities Investment Trust and Consulting Act”：
1. A person who, in operating securities investment trust business or fund custody business, violates Article 8, paragraph 1, with respect to the public or a beneficiary(ies) shall be punished by imprisonment for not less than 3 years and not more than 10 years, and may additionally be fined a criminal fine of not less than NT$10 million and not more than NT$200 million.

2. A person who, in operating securities investment consulting business, discretionary investment business, full fiduciary custody business, or other business under this Act, violates Article 8, paragraph 1, with respect to the public or a customer(s) shall be punished by imprisonment for not less than one year and not more than seven years, and may additionally be fined a criminal fine of not more than NT$50 million.
3. Any property or property interest obtained from the commission of a crime by an offender committing an offense, other than that which shall be returned to a victim or a third party, shall be confiscated regardless of whether it belongs to the offender. If the whole or a part of such property or property interest cannot be confiscated, the value thereof shall be collected from the offender or offset out of the property of the offender.
依據「期貨交易法」第113條：

1. 期貨交易所、期貨結算機構及期貨信託事業之董事、監事、監察人、經理人、受任人或受雇人，對於職務上之行為，要求期約或收受不正利益者，處五年以下有期徒刑、拘役或併科新臺幣二百四十萬元以下罰金。

2. 前項人員對於違背職務之行為，要求期約或收受不正利益者，處七年以下有期徒刑、拘役或科或併科新臺幣三百萬元以下罰金。

3. 犯前二項之罪者，所收受之財物沒收之；如全部或一部不能沒收者，追徵其價額。

IV. According to the article 113 of “Futures Trading Act”：
1. Any director, supervisor, manager, mandatary, or employee of a futures exchange, futures clearing house, or futures trust enterprise who demands, agrees to accept, or receives any illegitimate profit in connection with the performance of his duty shall be punished with imprisonment for a period not exceeding five years, detention, or in addition thereto a criminal fine of not more than two million four hundred thousand New Taiwan Dollars (NT$2,400,000).

2. Any person referred to in the preceding Paragraph who demands, agrees to accept, or receives any illegitimate profits for actions in contravention of his duty, shall be punished with imprisonment for a period not exceeding seven years, detention, and/or a criminal fine of not more than three million New Taiwan Dollars (NT$3,000,000).
3. The profits received by the person who committed the offenses specified in the preceding two Paragraphs shall be confiscated. If the whole or partial portion of the profits cannot be confiscated, the value thereof shall be disgorged from the offender.
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Update on Progress of Work under Committee of Chairs on Information Sharing and Cooperation

6 June 2006, 15.00-17.00

Hong Kong

1. The APRC in its last meeting in Bangkok (September 2005) agreed with the Committee’s recommendations to support the IOSCO MMoU Assistance Program and to: 
· Urge members who have not applied to become MMoU signatories to identify timeframe for application and need for assistance and inform the IOSCO Secretariat General;

· Seek specific commitment of experts from APRC members who have become signatories;
· Seek funding towards payment for experts and other related traveling expense form possible institutions such as ADB, 
     World Bank.
2.  Subsequently the APRC Chairman has written to members and ADB and World Bank to follow up on the above recommended actions.  The current status is as follows:

2.1 Member status on application process

· 6 signatories in Appendix A: Australia, Sri Lanka, Hong Kong, New Zealand, India, Singapore
· 1 signatory in Appendix B: Indonesia
· 5 applications submitted and under review: Philippines, Chinese Taipei, Japan, Korea, Thailand
· 1 application suspended: Pakistan
· 3 jurisdictions contemplating application: Brunei (( 2008), China (( 2007), Malaysia (( 2006)
· 3 jurisdictions requesting technical assistance: Kyrgyz Republic, Brunei, Vietnam
2.2 Expert/Funding commitment

· Hong Kong: one expert per year, starting 6 months after completion of assistance to Indonesia

· New Zealand: still exploring joint commitment with ASIC

· Singapore: one expert in 2007, plus assistance in training program

· The World Bank: grant funding as well as expertise; members who need funding should make a request directly to the World Bank.

· The Southeast Asia Department of ADB: funding assistance to Southeast Asian members.

          2.3     MMoU Workshop/Seminar
· China Securities Regulatory Commission (CSRC) hosted a high-level seminar, dealing with how to convince policy-makers on the merit of becoming IOSCO MMoU signatories in Beijing in 21 April 2006. The seminar was attended by China’s high-level government authorities including the Ministry of Justice and the Ministry of Public Security, reflecting a firm commitment to eventually becoming an MMoU signatory. 
· Malaysia has offered to host the next MMoU seminar in 2007. 

UPDATE FOR IOSCO ASIA PACIFIC REGIONAL COMMITTEE (APRC) MEETING

Agenda Item 6.2 (a)

Implementation of IOSCO Standards

The Committee of Chairs had its first meeting in Sri Lanka in April 2005. The Committee decided to undertake a survey to identify jurisdictions that had difficulties in implementating IOSCO Standards and Principles and their problems. 

On the basis of the discussion, the draft questionnaire was prepared and circulated to all the Committee of Chairs (SEC, Pakistan, SFC-Hong Kong, Monetary Authority of Singapore, SEC, New Zealand) on July 19, 2005. Based on the comments received from the Monetary Authority of Singapore and SFC-Hong Kong, the revised draft questionnaire was re-circulated among the Committee of Chairs as well as to IOSCO Secretary General on 29.08.2005.

The IOSCO secretary General responded by saying that they had send a letter to all IOSCO Members who had not requested any assistance from the General Secretariat under the Pilot Program. IOSCO Secretariat was in the process of gathering all the replies in order to have a clear view of members’ needs and requests for assistance in the coming years.  It was proposed to then report to the Executive Committee in Frankfurt and get and endorsement on the way forward. The Secretary General indicated that sending a questionnaire would be a bit confusing.  They further suggested that final view might be taken at the APRC Meeting in Bangkok.

There was no meeting of the Committee of Chairs during the APRC Meeting in Bangkok. 

The above status was discussed with the APRC Secretariat during the meeting of the EMC Advisory Board Meeting at New Zealand in February 2006. At New Zealand meeting, the IOSCO’s Secretary General presented a note on IOSCO Principle Assessment and Implementation Program. In April 2005 the President’s Committee set implementation of the IOSCO Standards and Principles as an operational priority and launched a full scale IOSCO Principle Assessment and Implementation Program. The General Secretariat planned to rely upon the additional resources committed by the Presidents Committee and the commitment provided by the members to provide needed technical experts. In light of the above it was proposed that Committee of Chair could meet again to identify the experts from the region and the members of the region could provide technical assistance.

A meeting of the Committee of Chair was convened in Mumbai on April 24, 2006. Since the members could not participated in the meeting it is proposed to discuss the matter during the IOSCO Annual Conference at Hong Kong.

***

APRC Draft Model - Mutual Recognition (MR) of Collective Investment Schemes (CIS) for Wholesale and Institutional Investors

Introduction

The objective of this proposed multilateral MR model is to facilitate cross-border offerings of CIS to wholesale and institutional
 investors in member jurisdictions.  This could be achieved by removing unnecessary regulatory barriers.  In doing so, we hope to -

· Reduce compliance costs by enabling an entity to operate on the basis of compliance with a single framework in cross-border offerings; 

· Enhance competition and capital flows among members’ markets; and

· Increase product choice for investors. 

2. Regulatory principles underpinning a successful MR CIS framework include consistent regulatory standards, allocation of enforcement responsibility, investor protection, and information sharing among regulators.  Other non-regulatory factors to be considered are differing tax structures across jurisdictions, as well as restrictions on capital movement.

3. This paper first provides an overview of the proposed model, sets out its details, and presents a brief questionnaire seeking views and comments on the proposed model.  A brief comparison of the proposed model and other possible models is also set out in Annex B.

Overview of the Proposed Model

4. In a cross-border offer, the host jurisdiction would usually subject the offeror to both entry requirements (such as disclosure requirements at the point of offer, requirements on the structure
 of the fund, as well as an approval process) and ongoing requirements (such as ongoing disclosure requirements, as well as requirements on advertising, distribution and sales, and reimbursements).  

Entry Requirements (Structure, Disclosure, and Approval Process) and Ongoing Disclosure Requirements

5. The proposed model aims to allow the dis-application of the host jurisdiction’s entry requirements and ongoing disclosure requirements on the basis of compliance with the home jurisdiction’s requirements.  This will reduce significant costs on the part of the offeror as it usually translates into exemptions from the host jurisdiction’s laws governing the structure and authorization of the CIS, as well as prospectus and ongoing disclosure requirements.  Primary responsibility would be placed on the home regulator or courts to supervise and take enforcement actions where there are relevant breaches.  As the offer would have to be made concurrently in the home and host jurisdictions, the home regulator would have the incentive to take action against any breaches.  The host regulator would retain powers to issue stop orders or suspension orders at any juncture.    

Business Conduct Requirements

6. For practical reasons, the sales and distribution process of the CIS would likely be done through a local distributor in the host jurisdiction.  Therefore, the relevant laws of the host jurisdiction in this respect should apply, and the host regulator would be primarily responsible for the supervision and enforcement of business conduct requirements of the CIS.  For instance, the host regulator or courts would be taking actions against misleading advertisements if advertising of such offers in the host jurisdiction is permitted. 

Recognition of Fund Managers 
7. Other than the entry and ongoing requirements imposed on the CIS, there may be separate requirements pertaining to the fund managers managing the CIS (such as requirements on competence and expertise, as well as fitness and propriety.). To maximize benefits from the MR arrangement, we propose that such requirements imposed by the host jurisdiction on fund managers similarly be dis-applied on the basis that (i) the fund manager is properly approved and authorised to perform fund management for the subject CIS in the home jurisdiction; and (ii) the fund manager and trustee (or equivalent entities) are resident in the home jurisdiction.  The home regulator will therefore be primarily responsible for supervising these entities and enforcing penalties for breaches, if any.  

Investor Recourse

8. The dis-application of the host jurisdiction’s laws relating to entry requirements causes concerns relating to investor recourse, as this may imply that they will not be able to seek recourse under the laws of the host jurisdiction.  This however does not prevent them from seeking recourse under the home courts, which would be a feasible avenue for wholesale and institutional investors.  Other than legal recourse, regulators may also wish to require offerors and fund managers to participate in the dispute resolution schemes (DRS) in the host state to offer recourse to investors in the host jurisdiction.  However, it is recommended that this would be subject to the availability and terms of reference of a DRS in the host jurisdiction, and left to the discretion of the host regulator.  

Information Sharing and Regulatory Cooperation

9. It is essential to have a robust information sharing and cooperation framework in place for any mutual recognition effort to work.  As not all APRC jurisdictions have signed on to the IOSCO MMOU and some currently face legal constraints in doing so, the proposed approach is to develop a regional MOU template tailored to the specific needs of the MR initiative.  Signing on to this regional MOU would be a pre-requisite to the MR arrangement.  

Assessment and Verification Process  
10. Central to the dis-application of the host jurisdiction’s laws on the basis of compliance with the home jurisdiction’s laws is the notion of minimal regulatory equivalence.  In line with IOSCO Principles, our assessment of regulatory equivalence among jurisdictions interested in signing on to this multilateral MR agreement should be compliance with the relevant IOSCO Principles (i.e. Principles 17-20 for CIS and 21-24 for fund managers). 

11. For each Principle, there are 4 benchmarks – Fully Implemented, Broadly Implemented, Partly Implemented and Not Implemented.  To balance between the need for regulatory assurance and minimal harmonization, we propose to consider that achieving “Fully Implemented” or “Broadly Implemented” for each Principle would be the necessary benchmark for regulatory equivalence.  However, jurisdictions that do not meet this benchmark may also be assessed on a case-by-case basis.  To ensure rigor and consistency in assessing compliance, the proposal is to rely on FSAP or the IOSCO Assistance Programme assessments.  In order to be as inclusive as possible to member jurisdictions, APRC could also set up a peer network to conduct an assisted verification process for jurisdictions keen to sign on to the MR framework but have yet to go through FSAP or the Assistance Programme.

Details of New Entry and Ongoing Requirements under Proposed Model (or “MR Regime”)

Scope 

12. Under the proposed regime, an offer of CIS which is approved by the home jurisdiction to be offered to institutional and wholesale investors in the home jurisdiction would be able to be lawfully made in the host jurisdiction, provided that the entry criteria for the MR Regime are satisfied and the offeror complies with the ongoing requirements of the MR Regime (both these issues are discussed later).  The offeror should also be amenable to the jurisdiction of the home jurisdiction, that is, is incorporated or constituted under the home jurisdiction’s laws, has an established place of business in the home jurisdiction, or is registered in the home jurisdiction as an overseas company.
13. The MR Regime will only apply to offers of CIS which are domiciled and managed in an APRC member country.  The MR Regime will only dis-apply the following requirements in the host jurisdiction:  

· content and registration requirements for offer documents;

· requirements in respect of trustees and managers (or their equivalent entities); 

· approval process; and 

· ongoing disclosure requirements.

All other relevant securities laws of the host jurisdiction will apply. 

14. The MR regime will only apply to wholesale and institutional investors as defined in Annex A.

Requirements to be met by Offeror under MR Regime

15. For an offer of CIS to be made under the MR Regime, the offer must comply with new entry criteria and ongoing requirements, as follows: 

Entry requirements

16. The MR Regime will apply if, and only if, an offer complies with certain entry criteria, which will be prescribed in domestic law.

17. First, the offer must be subject to the home jurisdiction’s regulatory regime for wholesale and institutional investors, that is, it must be a ‘regulated offer’ in the home jurisdiction.  The offeror must be entitled to offer the securities to institutional or wholesale investors under the law of the home jurisdiction, and any offer documents required to be filed with the home jurisdiction regulator must have been filed (and any waiting period before an offer can be made or accepted must have expired).  

18. Second, under the MR Regime, the offeror must file a notice with the host regulator stating that it proposes to make an offer under the MR Regime. Following that, the offeror would be able to make the offer in the host jurisdiction without requiring explicit approval from the host regulator. The notice must:

· specify certain particulars, including the name, contact details of the offeror and the CIS to be offered, and any other matters that the MR regime may require to be specified;

· specify the period in which it is proposed to offer the CIS in both the host and home jurisdictions (the proposed offer period in the home jurisdiction must include any period during which the CIS is to be offered in the host jurisdiction); and 

· be signed by a person with authority to act on behalf of the offeror.

19. An offer that does not meet these requirements will fall outside the regime. Such an offer will be treated as an ordinary domestic offer in the host jurisdiction, and therefore will be unlawful if domestic regulatory requirements are not met, with consequences prescribed by domestic law.

Ongoing requirements

20. Under the proposed MR regime, the offer must comply with certain ongoing requirements. These will be specified in the legislation of the host jurisdiction. It is anticipated that the ongoing requirements would include the following:

· the offer must remain a regulated offer in the home jurisdiction;

· the offer must be open to acceptance by persons in the home jurisdiction at all times at which it is open for acceptance by persons in the host jurisdiction;

· no person should be concerned in the management of the offeror who is prohibited from being concerned in the management of such a body in the host jurisdiction;

· the offer must be accompanied by a specified written warning that the offer is regulated under the home jurisdiction’s laws, and investors may have to seek recourse in the courts of the home jurisdiction if applicable; and

· the offeror must notify the host jurisdiction regulator (as soon as practicable and in any case within five business days) of any enforcement action or exercise of statutory power by the home jurisdiction regulator in relation to the offer (such as a stop order, a notice to produce documents, or a withdrawal of licensing status for the fund manager.)

Effecting MR Regime

21. It is envisaged that the MR Regime will be effected through a multilateral MOU, and each signatory would amend its laws as necessary for implementation.

22. Each jurisdiction would have to make appropriate legal amendments to implement the MR Regime.  It is envisaged that the host jurisdiction regulator will have its usual powers under domestic legislation to investigate suspected breaches of the law, including breaches of the new entry requirements or ongoing requirements set out in para 16-20 of the MR Regime, as well as all other securities laws that apply (eg insider trading, market misconduct, business conduct requirements such as advertising).  The host regulator will have the power to suspend or stop an offer under the MR Regime in the host jurisdiction as appropriate. 

23. Each regulator will exercise powers only in its own country.  
	Possible Survey Questions: 

1. Do you agree with the definition of wholesale and institutional investors as set out in Annex A?  If not, do you have any suggestions? 

2. Do you think that the proposed MR Regime should require that offerors making an offer in a host jurisdiction should participate in a dispute resolution scheme in the host jurisdiction?

3. Do you think that the proposed assessment and verification process in paragraphs 10-11 is necessary, given that this is a framework for institutional and wholesale investors?

4. Are there any features of the proposed MR Regime set out in this paper which you see as particularly important in order to ensure that the MR Regime achieves the objectives as stated in the introduction?

5. Are there any features of the proposed MR Regime set out in this paper that you do not agree with?
6. Would your jurisdiction be interested to sign on to such a MR Regime?

7. If so, are there any impediments to your ability to sign on to such a MR Regime?




 Annex A

1
As the definition of a “wholesale” or “institutional” investor may vary across jurisdictions, we propose a definition here for the purpose of common understanding.  For discussion please:

  “wholesale investor” means — 
(i) 
an individual — 

(A) whose net personal assets exceed in value S$2 million (or its equivalent in a foreign currency); or 

(B) whose income in the preceding 12 months is not less than S$300,000 (or its equivalent in a foreign currency);

(ii) 
a corporation with net assets exceeding S$10 million in value (or its equivalent in a foreign currency) as determined by — 

(A) the most recent audited balance-sheet of the corporation; or 

(B) where the corporation is not required to prepare audited accounts regularly, a balance-sheet of the corporation certified by the corporation as giving a true and fair view of the state of affairs of the corporation as of the date of the balance-sheet, which date shall be within the preceding 12 months; or

(iii) 
the trustee (or equivalent) of such CIS when acting in that capacity.

“institutional investor” means — 
(i) a bank that is authorised in the home jurisdiction;

(ii)  


a merchant bank that is authorised in the home jurisdiction;

(iii) 
a finance company that authorised in the home jurisdiction;

(iv) 
an insurer that is authorised in the home jurisdiction; 

(v)  

a company that is authorised as a trust company in the home jurisdiction; 

(vi) 
the Government of the home jurisdiction; 

(vii) 
a statutory body of the home jurisdiction;

(viii) 
a pension fund or collective investment scheme in the home jurisdiction; 

(ix) 
a company authorised to deal in securities, conduct fund management, provide custodial services for securities, conduct securities financing; or trade in futures contracts; 

(x) 
a person (other than an individual) who carries on the business of dealing in bonds with accredited investors or expert investors; or

(xi) 
the trustee of such CIS.

2
As the definition of a “collective investment schemes” or “CIS” may vary across jurisdictions, we propose a definition here for the purpose of common understanding.  For discussion please:

“CIS” or ‘‘collective investment scheme’’ means an arrangement in respect of any property —

(i)
under which —

(A)
the participants do not have day-to-day control over the management of the property, whether or not they have the right to be consulted or to give directions in respect of such management; and

(B) the property is managed as a whole by or on behalf of a manager;

(ii) under which the contributions of the participants and the profits or income from which payments are to be made to them are pooled; and

(iii) the purpose or effect, or purported purpose or effect, of which is to enable the participants (whether by acquiring any right, interest, title or benefit in the property or any part of the property or otherwise) —

(A)
to participate in or receive profits, income, or other payments or returns arising from the acquisition, holding, management or disposal of, the exercise of, the redemption of, or the expiry of, any right, interest, title or benefit in the property or any part of the property; or

(B) 
to receive sums paid out of such profits, income, or other payments or returns; 

but does not include —

(i) an arrangement operated by a person otherwise than by way of business;

(ii) an arrangement under which each of the participants carries on a business other than investment business and enters into the arrangement solely incidental to that other business;

(iii) an arrangement under which each of the participants is a related corporation of the manager;

(iv) an arrangement made by or on behalf of one or more entities solely for the benefit of persons, each of whom is —

(A) a bona fide director or equivalent person, a former director or equivalent person, a consultant, an adviser, an employee or a former employee of that entity or, where that entity is a

corporation, a related corporation of that entity; or

(B) a spouse, widow or widower, or a child, adopted child or step-child below the age of 18 years, of such director or equivalent person, former director or equivalent person, employee or former employee;

(v) a franchise;

(vi) an arrangement under which money received by an advocate and solicitor from his client, whether as a stakeholder or otherwise, acting in his professional capacity in the ordinary course of his practice, or under which money is received by a statutory body as a stakeholder in the carrying out of its statutory functions;

(vii) an arrangement made by any co-operative society;

(viii) an arrangement made for the purposes of any chit fund;

(ix) an arrangement arising out of a life insurance policy;

(x)     
a closed-end fund constituted either as an entity or a trust.

Annex B

Comparison of Proposed MR Regime with Other Possible Models


Model 1: Home Jurisdiction’s Laws on CIS apply, but a breach of Home Laws will be a Breach of Ongoing Offer Requirements under the Host Jurisdiction’s Laws

i. Model 1 has the merit of empowering the host regulator to enforce or take regulatory action against any breaches of the home jurisdiction’s relevant requirements, such as a misleading prospectus.  This is possible under Model 1 as any breach in the home jurisdiction’s laws is now also a breach under the host jurisdiction’s laws.  This therefore provides some regulatory assurance for the host jurisdiction.  It could also allow the investors of the host jurisdiction to pursue statutory remedies in the host jurisdiction’s courts, and the consequences of a breach of the ongoing requirements in the host jurisdiction (i.e. non-compliance with the home jurisdiction’s laws), both civil and criminal, will be prescribed by the law of the host jurisdiction.  This could inspire confidence and provide comfort for investors in the host jurisdictions.  

ii. However, one view is that, in practice, there would only be one regulator primarily responsible to enforce any statutory breaches by the CIS, and that should be the home regulator.  There should not be double penalties imposed on the CIS by both the home and host regulator, and   the host regulator would not be required to take action after the home regulator does.  Even if the host regulator is to enforce any breaches of its ongoing requirements imposed on the foreign CIS, it may also first require action by the home regulator to ascertain that there is indeed a breach of the home jurisdiction’s laws.  The proposed model places responsibility clearly on the home regulator, thus avoiding possible enforcement ambiguities, and reducing costs for the CIS.  Under the proposed model, the host regulator will also retain powers to issue stop orders or suspension orders as appropriate, for regulatory assurance.  Further, the host jurisdiction’s business conduct requirements will still apply to the foreign CIS.

iii. On investor recourse, as this paper concerns wholesale/institutional investors, there are less regulatory concerns compared to retail investors.  Compared to Model 1, though investors in the host jurisdiction may not be able (or may find it difficult) to pursue statutory remedies in host courts under the proposed model, there is always the option for wholesale/institutional investors to seek recourse in the home jurisdiction.      

Model 2: Full Incorporation of a Set of Agreed Laws for each Jurisdiction

iv. 
Model 2 entails full harmonization of laws across jurisdictions and does not raise issues of variance in investor recourse or regulatory actions.  However, it is clear that this would be an extremely resource-intensive and difficult exercise, and would not leverage on the concept of mutual recognition, where differences in regulatory regimes are acknowledged and accepted for the purpose of facilitating cross-border offerings of CIS.

Terms of Reference for APRC Working Group on Probity Check Process

Objectives:

The increase in mobility for individual and entities in providing financial services across the region has produced a substantial growth in the need for probity checks.  

Probity checks can be problematic as it is often not clear what information is required to undertake a probity check efficiently and effectively.  There is an opportunity for the APRC to undertake work in this area to streamline probity check process.

As a starting point, this project is to consider what improvements could be made to probity check process by considering the possible development of a standard probity request form.

Scope of Work:

The project is to concern itself with probity check process throughout APRC region.  Probity checks for both individuals who worked in the financial services industry seeking to work overseas for licensed/ regulated entities seeking to expand their operation in the region.

The project is to look at efficiency of the process and consider whether the process could be improved through the development of a standard probity request form.  The project need consider the purpose for which requests are made, the mandatory information that needs be provided for a probity checks to be undertaken; and the information that needs to be provided in the request in order the necessary searches to be undertaken.

Methodology:

1. Develop a short survey of what information is mandatory or essential and what information is desirable (eg: information that enables an employee with a common name to be identified) when requesting a probity check;

2. Consider whether the information required varies depending on whether the probity check relates to an individual employee or a regulated firm;

3. Use the information gathered to produce probity check form that is standard across region or to develop a template which jurisdictions can modify to suit their particular requirements;

4. Make the standard probity check form or template for each jurisdiction readily available to all APRC members.

Composition:

This project is to be chaired by ASIC and the Working Group is to consist of interested APRC members.

Timetable:

The timetable for action is to be agreed between Working Group members, with the Working Group aiming to present the template for approval at the next APRC meeting.
Talking Points on the Asia-Pacific Regional Committee
Fellow IOSCO APRC members, ladies and gentlemen, it is my pleasure to see you in the IOSCO APRC Meeting. Today, I would like to share the view of mutual assistance of our Commission with all of you.

6 MMOU

In August 2005, the Financial Supervisory Commission sent out an IOSCO MMoU application for “Chinese Taipei.” Our case was then assigned to the IOSCO Verification Team 6 (VT6) for review. Follow up questions were answered and sent back for review in March of this year. 

After having passed the VT6 review level, our application was sent to the Screening Group for further review. As of May 25 2006, the Commission completed and sent out answers to another round of additional questions, posed by the Screening Group. We are currently waiting for their review and approval. 

If our application is approved at the Screening Group level, a final round of review will be conducted by the Decision-making Group, which will consider the opinion of APRC Chairperson Mr. Thirachi Phuvanatnaranubala and then make the final decision. 

IOSCO aims and encourages all countries to apply for the IOSCO MMoU by the year 2010. Hopefully Chinese Taipei is close to becoming another proud signatory. We strongly support the IOSCO MMoU and hope to see other countries apply as well. Since 2003, IOSCO MMoU requests have dramatically increased. Being apart of the IOSCO MMoU eliminates the need for countries to sign separate bilateral MoUs, and is an efficient and beneficial way for countries to consult and cooperate with each other. The more signatories and members there are, the easier it will be for global cooperation and exchange of information.
6.2（c）Mutual Assistance and Information-Sharing

The FSC noticed that mutual assistance and information-sharing are essential among members of the APRC, especially in the enforcement of illegal securities activities. 

We have signed bilateral MOU with 7 members of the APRC, including Australian Securities and Investments Commission, Hong Kong Securities and Futures Commission, Financial Services Agency of Japan, Malaysia Securities Commission, New Zealand Securities Commission, Monetary Authority of Singapore and Thailand Securities and Exchange Commission. 

We hope that there will be opportunities to sign MOU and work with other APRC members, and further strengthen the relationship with peer regulators.

The FSC is also working on becoming a signatory of the IOSCO Multilateral Memorandum of Understanding concerning cooperation and the exchange of information. We look forward to enhancing the co-operation among members of APRC.
7.1 Risk-Based Supervision

Currently, many kinds of risk-based supervision mechanism prevail in monitoring securities firms. They aim at detecting operational and financial risks of securities firms as well as strengthening their internal control system, so as to cover all possible risks stemming from the business of all kinds of securities firms. The current supervision towards securities firms and the relevant measures of Chinese Taipei can be summarized as the following:

(1) Capital adequacy 

It has always been our major concern in ensuring that securities firms have adequate capital to cover all kinds of operational risk. The “Rules Governing Securities Firms” stipulated that securities firms have to maintain self-owned capital adequacy ratio no less than 150%.  It means that qualified net amount of self-owned capital must be 1.5 times that of the equivalent operational risk amount (including market risk, transaction-party risk and operational risk). This ratio is one of the important indicators used in administering risks of securities firms, a threshold used in reviewing the permitted business scope of securities firms.  

The calculation method of capital adequacy ratio has been reviewed considering the change of accounting system and introduction to new products.  The review will also take into account the review of the capital adequacy requirement of the “Capital Market Task Force of the Promotion Team of the Regional Financial Service Center”, so as to reflect actual operational risk of securities firms more precisely.

(2) Internal control system

“Rules Governing Securities Firms” stipulated that securities firms have to set up own internal control system in accordance with the relevant internal control regulations of securities firms. Their operations have to be based on the relevant regulations as well as internal control system.  The focus of internal control has a wide coverage. In addition to internal control of brokerage, proprietary trading and underwriting, it covers personnel management, accounting/cashiering, computer information, and software application. The securities organizations and institutions have audited internal control operation of securities firms periodically or irregularly.

(3) Guidelines Governing Early Warning Procedures for Operational Risks of Securities Firms

For timely detecting operational risks of securities firms, issuing warning signal, strengthening investigation, and extending proper assistance, securities-related institutions have stipulated “Guidelines Governing Early Warning Procedures for Operational Risks of Securities Firms”, targeting important financial ratios, financial information, operational ratios, and positions of bonds, stocks, and futures.  

(4) Best-practice for Risk Management of Securities Firms

For strengthening risk management of securities firms, TSEC, GreTai Securities Markets, and Chinese Securities Association have been pushed by the Securities and Futures Bureau, Financial Supervisory Commission, to jointly stipulate “Best-practice for Risk Management of Securities Firms” on Oct. 12, 2004, after adopting relevant foreign norms.  The SFB hopes the securities firms can abide by this best-practice handbook, and the corporate governance of securities firms can be intensified through risk control.  The best-practice handbook covers framework and procedure of risk management, administering mechanism of various risks (market risk, credit risk, liquidity risk, operational risk, and other risks, such as legal risk, credit risk, strategic risk), performance management of risks, information system of risk management, and disclosure of risk information.  Chinese Securities Association has been studying “Evaluation System of Risk Management of Securities Firms”, expecting all the securities firms to follow the contents of the best-practice handbook.
7.2 集合投資計畫之相互承認

1.目前我國不排除與任何國家簽訂集合投資計畫之相互承認協定。

2.依境外基金管理辦法第23條規定，境外基金向本會申請核准或申報生效在國內募集及銷售，其從事衍生性商品交易，持有未沖銷多頭部位價值之總金額，不得超過該境外基金淨資產價值之百分之十五；持有未沖銷空頭部位價值之總金額不得超過該境外基金所持有之相對應有價證券總市值；且境外基金必須成立滿一年。惟境外基金經本會專案核准或基金註冊地經我國承認並公告者，得免受上述限制。
Mutual Recognition of Collective Investment Schemes
1.To better enhance cross border cooperation and surveillance, we welcome and cherish any opportunities to have closer communications and information sharing to promote CIS mutual recognition with any other countries in the world.

2.Regulations Governing Offshore Funds：
For the offering and selling in Taiwan subject to approval by or effective registration with the FSC, offshore funds must meet the following conditions:

-- The total value of the offshore fund's open long positions in derivatives may not exceed 15 percent of the fund's net asset value; the total value of the offshore fund's open short positions in derivatives may not exceed the total market value of the corresponding securities required to be held by the offshore fund;

-- The offshore fund must have been established for one full year.

With special-case approval from the FSC or where an offshore fund's place of registration is recognized and publicly announced by Taiwan, an offshore fund may be exempted from the above restrictions.
9. 對沖基金

目前本會未開放國內證券投資信託事業以公開募集方式發行對沖基金但私募基金則未受限制。目前私募基金可發展以投資對沖基金為主的組合基金，亦可採策略操作，惟其投資標的與範圍仍須遵守證券投資信託基金管理辦法第54條第1項所定負面表列規定，及所從事證券相關商品亦需符合第1項「除因避險目的所持有之未沖銷證券相關商品空頭部位外，其未沖銷證券相關商品部位之契約總市值，占基金發行額度百分之三十以上者，應申請兼營期貨信託事業」之規定。
Hedge Funds

The Securities Investment Trust Company (SITE) cannot raise a hedge fund by public offering; however, it can raise a hedge fund by private placement. For private placement, a SITE can raise fund of hedge funds or adopt strategic operation, only if the fund’s relevant investment policy complies with Article 54 of Regulations Governing Securities Investment Trust Funds.
10.1  Participation of the Accounting Profession in the Due Diligence Process

To enhance the oversight function , the FSC is considering to designate or contract with CPAs to assist in due diligence for special or abnormal cases.

2006 International Conference on Accounting Standards

Program
The Accounting Research and Development Foundation (ARDF) of Taiwan will host the 2006 International Conference on Accounting Standards Program on October 4, 2006 in Taipei. The topics of three keynote speeches are “Convergence with IFRS: The Experience of Taiwan”, “Convergence with IFRS around the World: The Current State and Outlook”, and “Convergence between IFRS and US GAAP: The Current State and Outlook”. The topics of two panels are  “Towards Convergence with IFRS: Problems and Solutions” and “Implementation of Fair Value Accounting”.

首長委員會資料及說帖
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a) Report on the Strategic Direction of IOSCO

b) Implementation of the IOSCO MOU

c) Implementation of the IOSCO Objectives and Principles of Securities Regulation
d) Applications for membership

e) Site of the Year 2009 Annual Conference of IOSCO

f) Proposed Presidents Committee Resolution on Cross-Border Cooperation to Freeze Assets Derived from Securities and Derivatives Violations
g) Other

4. Presentation of Candidates to the Executive Committee

5. Report of the Technical Committee

6. Report of the Emerging Markets Committee

7. Report of the Secretary General

a) Audited Financial Statements for the Period Ending 31 December 2005

b) Presentation of the 2007 Budget 

c) Status Report on the IOSCO Training and Transfer of Expertise Programs

d) Other

8. Final Communiqué of the 2006 Annual Conference

9. Varia

10. Next Meeting

(Mumbai, India 11 April 2007)

DRAFT

Resolution of the Presidents Committee on cross-border co-operation to freeze assets derived from securities and derivatives violations.

Considering the ever-increasing globalization of financial markets and that securities and derivatives violations know no boundaries; 

Considering the deterrent effect of denying wrongdoers the benefit of their ill-gotten gains arising from cross-border violations of securities and derivatives laws and regulations;

Considering the benefits of more effective enforcement of these laws and regulations if national regulators within the respective jurisdiction can provide cross-border assistance to a foreign regulator or authority in freezing assets related to securities and derivatives violations;

Considering that the IOSCO Presidents Committee, at its meeting held in October 1993 in Mexico City adopted a Resolution Concerning Transnational Securities and Futures Fraud;

Considering that many jurisdictions still lack sufficient powers to freeze ill-gotten assets on behalf of a foreign regulator;

Considering, further, that it is important that mechanisms be available through which assets could be frozen thus enabling relevant parties to get hold of them;

Acknowledging that IOSCO members must take account of the legal framework in which they operate when considering cross border assistance in freezing assets, including concepts of due process; 

Acknowledging that, to assist its members in considering the development of powers to provide cross border assistance in freezing assets, IOSCO intends to study, and provide guidance concerning, the procedural and substantive issues that may affect the design and implementation of such powers;

Acknowledging IOSCO’s wide membership and the fact that its members regulate most of the world’s securities and derivatives markets; and

Acknowledging finally that fostering co-operation among its members is a cornerstone of IOSCO’s mission;

THE PRESIDENTS COMMITTEE, THEREFORE, approves the following resolution;

All member regulators are encouraged to examine the legal framework under which they operate and strive to develop, through law reform or otherwise, mechanisms by which they or another authority within their jurisdiction could, on behalf of a foreign regulator, freeze assets derived from suspected and established cross-border securities and derivatives violations and thereby deny wrongdoers the benefit of their ill-gotten gains.

Explanatory notes to the proposed “Resolution of the Presidents Committee on cross-border cooperation to freeze assets derived from securities and derivatives violations”

Purpose of the Proposed Resolution

The proposed resolution is tabled as IOSCO’s response to the growing challenge posed by the increase in fraudulent activity, and proceeds of fraud, that cross borders, and the absence of powers to freeze assets internationally to deprive wrongdoers of the proceeds of their misconduct.  IOSCO is best placed to seize this opportunity to encourage member jurisdictions to examine their domestic laws and systems to identify mechanisms that can be developed to assist in freezing of assets located domestically on behalf of foreign regulators.  In undertaking this initiative, IOSCO recognizes that members’ legal systems differ from jurisdiction to jurisdiction and that no one model or mechanism to assist regulators in freezing assets will work for all members.  Indeed, IOSCO contemplates that further work necessarily will have to take account of the differing legal framework in which members operate, including rights and judicial systems applicable in member jurisdictions.  As well, IOSCO contemplates that further study will necessarily involve consideration of issues associated with the scope of any potential freeze powers, including what authorities (e.g., judicial, regulatory and/or administrative) exercise such powers, the types of violations (and degree of evidence thereof) that would warrant assistance in freezing assets, and the duration of any freeze imposed.  To assist its members in considering the development of powers to provide cross border assistance in freezing assets, IOSCO intends to study, and provide guidance concerning these procedural and substantive issues that may affect the design and implementation of freeze powers and to develop a range of potential approaches that may be helpful to members in considering their respective laws.  As a result, this resolution is not intended to set a standard and will not be used by IOSCO in its consideration of applications to the IOSCO MMOU or as part of IOSCO’s ‘assessment of members’ implementation of the IOSCO principles and objectives. 

Background

The ability of jurisdictions to freeze assets on behalf of foreign regulators has always been an important aspect of IOSCO’s approach to deterring market abuse and protecting investors through cross-border enforcement cooperation.   Recently, Standing Committee 4 of the Technical Committee examined the issue again to evaluate the present and future needs of regulators to obtain cross border asset freezes, and to determine whether IOSCO members are currently able to obtain assistance from foreign regulators to do so.  In a 2004 report to the Technical Committee
, SC4 concluded that, despite the continued globalization of securities and derivatives markets and the growth in cross border enforcement cases, regulators’ powers to freeze assets for their foreign counterparts are extremely limited. In addition, where other domestic authorities in the jurisdiction have powers to aid foreign authorities, these powers are generally not exercised for securities violations on behalf of foreign regulators.  As a result, it is important that IOSCO take an affirmative step to encourage members to bolster their ability to cooperate with their foreign counterparts by obtaining the necessary authority in their jurisdiction to be able to freeze assets on behalf of foreign regulators in enforcement actions.  

The proposed resolution recognizes that an important aspect of deterring securities violations is to deny wrongdoers the proceeds of their misconduct.  The resolution also benefits defrauded investors by improving the likelihood that assets will be available as compensation for their losses. IOSCO understands that, for many jurisdictions, obtaining the ability to freeze assets for foreign regulators may involve making changes to their domestic laws and/or domestic systems.  Given the growth in cross-border financial activities and the ease with which wrongdoers can transfer assets from one jurisdiction to another jurisdiction to frustrate and defeat claims by defrauded investors, such changes are critical to market integrity and investor protection. The globalisation of financial markets requires that regulators work together to create a regulatory environment where investors can have confidence in the operations of those markets, wrongdoers are deterred and prevented from benefiting from their wrongdoing and investors’ interests are protected.  

The proposed resolution would mark a significant milestone in international enforcement cooperation.  It would signal IOSCO’s commitment to address this regulatory challenge on a global basis.

History of IOSCO’s initiatives in this area

The 1993 IOSCO Presidents’ Committee Resolution

The proposed resolution is consistent with earlier initiatives pioneered by IOSCO.  As early as October 1993, the Presidents’ Committee passed a resolution on cooperation concerning boiler room frauds
.  The resolution stated that:

Consistent with its domestic statutory and regulatory provisions, the resources available and the nature and scope of the boiler room problem experienced, each jurisdiction should, [among other things], consider:

· examining transnational legal structures that might be developed, either on a bilateral or multilateral basis, to improve or broaden existing procedures to effect timely cross-border freezes of assets of boiler rooms and their principles, including on an emergency basis; and

· studying the means for improving the enforcement of securities and futures judgements on a cross-border basis, with a view to repatriation and return to customers of funds that have been wrongly obtained.

The 1996 IOSCO study

Freezing of assets was the subject of an IOSCO report dated July 1996
. The report, like the recent report in 2004 called for more cooperation among regulators to track and facilitate the recovery of money derived from cross-border frauds.  The following is an excerpt from the report:

With the ease that funds can now be transferred from one jurisdiction to another, and thereby out of reach of the defrauded investors, the need for regulators to cooperate with each other to track and facilitate the recovery of money across international borders is increasing.

The 1998 IOSCO Objectives and Principles

When IOSCO established the core objectives and principles for securities regulation in September 1998, it recognised the importance of regulators having powers to prevent the dissipation of assets and to facilitate the return of money to defrauded investors in the following terms
: 

Assistance in taking substantive action may also be necessary.  When it is within their powers, regulators can more effectively enforce securities laws when they are able to prevent the dissipation or secreting of the fruits of fraud or other misconduct, thus facilitating the return of money to injured investors.  The form of assistance may include … assistance in providing information on the regulatory processes in a jurisdiction, or in obtaining court orders, for example, urgent injunction.

The 2003 IOSCO Methodology for Assessing Implementation of the IOSCO Objectives and Principles of Securities Regulations (“the Methodology”) 

In a similar vein, while acknowledging that not all jurisdictions have power to assist in freezing assets on behalf of their foreign counterparts, IOSCO gives its endorsement for regulators to have that ability.  In the explanatory notes to Principle 13 to the Methodology, IOSCO stated:

With respect to injunctions or other remedies, such as asset freezes, where permitted, it is understood that regulators may need the assistance of another authority.  Although the power to assist in obtaining such court order is not required if not permitted for a Fully Implemented rating, where such assistance is in fact permitted, the failure to cooperate could result in the Partly Implemented rating. 

Conclusion – Way Forward

Since its inception IOSCO has been a standard setter in the area of international enforcement cooperation.  In 2002, IOSCO took the unprecedented step of approving the Multilateral Memorandum of Understanding Concerning Consultation and Cooperation and the Exchange of Information (“MMOU”).  The MMOU has proven to be a highly successful vehicle to ensure that signatories are able to get necessary information to investigate and prosecute misconduct affecting securities and derivatives markets. IOSCO went further in 2005, by requiring that all IOSCO members apply to become signatories to the MMOU or be listed as Appendix B members.  As a result, it is becoming ever more difficult for wrongdoers to find safe havens from which to engage in securities and derivatives misconduct in the hope of keeping necessary evidence out of the hands of regulators.  The proposed asset freeze resolution is an important next step in further deterring wrongdoing.  If wrongdoers cannot reap the rewards of their cross border misconduct, their incentive to engage in violations is significantly reduced and regulators are better able to ensure market integrity and protect investors.    IOSCO recognizes that implementing this initiative will require that it conduct additional study and provide guidance that will assist members in developing appropriate mechanisms within their legal systems to establish cross border asset freeze powers.  Such guidance must take account of the various procedural and substantive issues involved in freezing assets across borders, including ensuring fairness and due process.

MEMORANDUM
1 March 2006

	TO:
	Members of the Presidents Committee


	FROM:
	Mr. Philippe Richard

Secretary General


	SUBJECT:
	Procedure to be Followed for the Next Election of the Members of the Executive Committee


Section 37.1 and 37.2 of the IOSCO By-Laws specify that the members of the Executive Committee are appointed at a meeting held every second Annual Conference.  The last election of the members of the Executive Committee took place during the May 2004 Annual Conference.  The next Executive Committee election therefore has to take place during the coming June 2006 Annual Conference.

Section 17 d) of the By-Laws states that 9 ordinary members must be elected by the Presidents Committee, which is comprised of the presidents of the ordinary members or of their agents.  

Section 19 of the By-Laws indicates that nominations for election to the Executive Committee under Section 17 d) must be made to the Secretary General at least 14 days prior to the first meeting of the Executive Committee at the Annual Meeting. The Secretary General must then circulate the nominations to the Presidents Committee members.

During the 1996 Annual Conference of IOSCO, the Presidents Committee approved a “Procedure to be Followed for the Election of the Members of the Executive Committee”.

This procedure, presented in appendix, has been adapted to the specific calendar of the June 2006 Annual Conference and will be followed for the coming election of nine members of the Executive Committee under Section 17 d) of the By-Laws.  

Section 17 of the By-Laws stipulates that the Executive Committee is comprised of the Chairmen of the Technical Committee and of the Emerging Markets Committee, the Chairmen of the present four Regional Committees, 1 ordinary member elected by each Regional Committee from among the ordinary members of that region, and 9 ordinary members elected by the Presidents Committee (for a total of 19 members).

During the June 2006 Annual Conference, the Technical Committee, the Emerging Markets Committee and the four Regional Committees will also be designating representatives to the Executive Committee.
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TO:

Presidents Committee

FROM:

Philippe Richard




Secretary General

DATE:


26 May 2006

SUBJECT: 
Status Report on the IOSCO Training and Transfer of Expertise Programs 
________________________________________________________________________

1. IOSCO Seminar Training Program & Regional Seminar Training Program

2005 IOSCO Seminar Training Program

The 2005 IOSCO Seminar Training Program (STP) was organized by the General Secretariat in Madrid, Spain from 17 to 21 October 2005.  The main theme of the STP was: Cooperation and Exchange of Information amongst Securities Regulators: A Way Forward to Strengthening Capital Markets against Financial Fraud.  A one day joint session on management strategies to implement change in financial services with the Toronto Center was also included in the STP.

The 2005 STP was attended by 75 participants from 46 jurisdictions. Representatives of The First Initiative and of the World Bank were present. 

15 speakers were provided by IOSCO members.  They contributed significantly to the success of the STP, which consisted in a combination of general thematic presentations, workshop discussions and specific case studies. 

Participants acknowledged in writing the overall success of the exercise on detailed evaluation forms. Considerable interest was shown for the IOSCO MOU application procedure and the related screening process. A clear majority of participants indicated that as a result of the useful information exchanged during the STP their jurisdiction was now in a better position to apply to become a signatory to the IOSCO MOU. 

The 2006 STP is currently being planned.  It should take place in Madrid from 2 to 6 October 2006. The general objective of the 2006 STP would be to promote the adequate functioning of international capital markets by providing regulators with training on some specific aspects of capital market supervision while at the same time enhancing the practical implementation and use of the IOSCO MOU and of the related IOSCO Principles.

The General Secretariat is also considering the opportunity of organizing a specific training session for expert assessors using the IOSCO Principles Assessment Methodology within the framework of the IOSCO Principles Assessment and Implementation Program and of the FSAPs.

IOSCO Regional Seminar Training Program

The IOSCO Regional Training Seminar Program was launched in October 2003 to complement the Organization’s centrally held STP in Madrid.  It aims at organizing each year one regional seminar training session per region with the General Secretariat providing program coordination assistance and general support to the regional seminar hosts.  

The following regional seminars took place in 2005/2006:

	Site


	Host
	Themes
	Dates

	Lima, 

Peru
	CONASEV
	Regulatory challenges related to the implementation of international securities standards and the fight against financial fraud
	27-30 June 2005

	Kampala, Uganda
	Capital Markets Authority
	Challenges related to the implementation of the IOSCO MOU and the IOSCO Principles and Objectives of Securities Regulation in the Africa/Middle East Region


	21-23

November 2005

	Beijing,

China
	CSRC
	Cooperation and exchange of information amongst securities regulators: a way forward to strengthening capital markets against financial fraud
	 21

April 2006

	Brussels, Belgium
	CBFA
	Insider trading surveillance, investigation and enforcement
	  27

April 2006


The 2006 IOSCO Regional Seminar Program is currently in the process of being implemented.  Requests from members to host additional regional seminars in 2006 are currently being considered by the General Secretariat. Members interested in hosting seminars should send their proposal with accompanying detailed information to the Secretary General. 

2.   IOSCO Principles Assessment and Implementation Program & 

IOSCO MOU Assistance Program 

During its April 2005 meeting the Presidents Committee set as an operational priority of the Organization the implementation of the IOSCO MOU and of the IOSCO Principles. It also launched a full scale IOSCO Principles Assessment and Implementation Program and IOSCO MOU Assistance Program. These programs build-up from the positive experiences gathered from predecessor pilot programs. The Presidents Committee committed, in support of this operational priority decision, additional resources to the programs, in particular to be able to meet the 1 January 2010 deadline related to the implementation of the IOSCO MOU.

IOSCO Principles Assessment and Implementation Program 

The pilot IOSCO Principles Assessment and Implementation Program enabled the Organization to gather and share experiences on the practical use of the IOSCO Principles Assessment Methodology.  It also enabled the development of consistency in the use of the methodology and in the solutions proposed in related action plans designed to correct any identified deficiencies in the implementation of the IOSCO Principles. 

Seven assisted assessments were undertaken in 2004 and in early 2005 within the framework of the pilot IOSCO Principles Assessment and Implementation Program. The experience gathered by the pilot covered all the four IOSCO regions and is therefore well diversified. Two expert assessors were systematically used to ensure the objectivity of the performed assisted assessments. 

Various deficiencies in the implementation of the IOSCO Principles were identified through the assisted assessment process and practical action plans are currently being developed and/or implemented in order to address and correct these deficiencies with – whenever required - the support of external funding, such as that provided by FIRST or regional development banks.

As a follow-up to the Presidents Committee April 2005 decision to launch a full scale IOSCO Principles Assessment and Implementation Program administered by the IOSCO General Secretariat, the Secretary General surveyed in July 2005 all the ordinary members who had not then applied for assistance under the terms of that program.  The purpose was to remind the members that the Presidents Committee had made the implementation of the IOSCO Principles an operational priority of the Organization and to request information to better enable the General Secretariat to plan the resource needs for the IOSCO Principles Assessment and Implementation Program.

Although the Presidents Committee has not set any deadline for member regulators to complete an assisted assessment using two IOSCO experts and preparing an action plan to correct identified deficiencies in the implementation of the IOSCO Principles, the overall objective is clearly to encourage the members to move forward with this critical exercise and to ensure that members fully understand that it is now an operational priority of the Organization.  

The response from the members has been extremely positive.  An important number of members have indicated that they plan to seek technical assistance under the terms of the IOSCO Principles Assessment and Implementation Program in order to perform thorough assisted assessments of the level of implementation of the IOSCO Principles in their respective jurisdictions. 

The General Secretariat has now moved forward with the full scale IOSCO Principles Assessment and Implementation Program. It is relying on the additional resources provided by the Presidents Committee as of 1 January 2006 and on the commitments already made by the members to provide needed technical experts. Third party funding from a number of institutions is currently being explored and commitments to a few specific projects have already been obtained. 

Close coordination with the Executive Committee Implementation Task Force is continuing and is key to the success of these initiatives.

IOSCO MOU Assistance Program

As a follow-up to the April 2005 Presidents Committee resolution establishing the IOSCO MOU as the international benchmark for cross-border cooperation and setting 1 January 2010 as the deadline for IOSCO members
 to become signatories under the terms of Appendix A or B of the IOSCO MOU, the Secretary General surveyed the members who had not yet applied to become signatories to the IOSCO MOU to remind them of the importance of the above mentioned decision, to seek information on when they intended to present applications to become a signatory to the IOSCO MOU and to ask whether they intended to seek assistance under the terms of the IOSCO MOU Assistance Program.  

Most members who responded provided a tentative date or timeframe for presenting their application to become a signatory to the IOSCO MOU. Many members specifically indicated that they would seek technical assistance under the terms of the IOSCO MOU Assistance Program or sought additional information about the program.   

This level of response from the members was very encouraging and efforts are now being made in writing and through direct contact to elicit responses from members who have not yet responded.  In parallel, an individual close follow-up has been initiated with respect to all the members who have provided a response.  The overall objective is to ensure that we collectively know exactly where each member stands with respect to the IOSCO MOU and do everything that we can to help those who need assistance to meet the terms of the related Presidents Committee resolution. 

Close coordination with the Regional Committees and with the IOSCO MOU Screening Group is continuing and is important, in particular to determine if the members who have an IOSCO MOU application in the pipeline need technical assistance and to facilitate the work of the verification teams. 

The Technical Committee has agreed that its members, working with other IOSCO members, will provide on a case by case basis experienced staff to act as field experts within the framework of the IOSCO MOU Assistance Program. These experts are closely and “virtually” working with the IOSCO General Secretariat, which matches the field experts with the members requesting assistance, maintains a full and transparent database of the documentation filed & processed, and provides administrative assistance. 

The members from the following jurisdictions have or are currently in the process of benefiting from the IOSCO MOU Assistance Program: Thailand, Costa Rica, Indonesia, Kenya, Uganda, Tanzania and Mauritius.

Talking Points on the Presidents Committee
Good morning, fellow IOSCO members, ladies and gentlemen, 

On behalf of the Financial Supervisory Commission, Executive Yuan, Chinese Taipei, it is my greatest honor to be here today and to present to you the economy and the development of the financial market.
Introduction of the financial market of Chinese Taipei

Chinese Taipei Stock Exchange (TSEC) and GreTai Securities Market (GTSM) were established to act as auction markets for listed stocks.  The regular trading hours are from 9:00 am to 1:30 pm, Monday through Friday.

In order to maintain the stability of the markets, the daily price limit, beneficiary certificates and convertible bonds are set up at 7% of the closing price of the preceding business day.

Clearing and settlement for the trades executed at the TSEC/GTSM are carried by their own Clearing Department. The multilateral clearing and T+2 rolling settlement convention are adopted.  As well, to encourage product innovation, new products were introduced, including Real Estate Investment Trust (REITs), Asset-Back Securities (ABS), Mortgage-Back Securities (MBS), Equity Linked Notes (ELN) and Principal Guarantee Note (PGN). 
Multilateral Memorandum of Understanding

With regard to the IOSCO Multilateral Memorandum of Understanding Concerning Cooperation and the Exchange of Information, the FSC has acknowledged that the cross-border cooperation is essential to impede international financial fraud and exchange of information within IOSCO securities regulators is a practical instrument to improve the financial internationalization. Therefore, we are grateful to apply to be a signatory of the IOSCO Multilateral Memorandum of Understanding concerning Consultation and Cooperation, and the Exchange of Information (IOSCO MOU).
The FSC has signed 19 bilateral MOUs with other regulators. To enhance the cooperation and enforcement abilities, we proposed amendment of related laws and regulations. 

IOSCO Principles Assessment and Implementation Program
As for the IOSCO Objectives and Principles of Securities Regulation, Chinese Taipei has made many improvements and revised related regulation to approach the Principles. The FSC endeavors to make our regulation in line with international standards, and we support the Principles proposed in 2003. To correctly evaluate our effectiveness to achieve the Principles, we hope that the IOSCO could provide us with technical support for the IOSCO Principles Assessment.

Cross-border cooperation to freeze assets derived from securities and derivatives violations

依據「洗錢防制法」：

1. 檢察官得聲請該管法院指定六個月以內之期間，對該筆洗錢交易之財產為禁止提款、轉帳、付款、交付、轉讓或其他相關處分之命令。

2. 為防制國際洗錢活動，政府依互惠原則，得與外國政府、機構或國際組織簽訂防制洗錢之合作條約或其他國際書面協定。

3. 外國政府、機構或國際組織依前項所簽訂之條約或協定協助我國執行沒收犯罪所得財物或財產上利益者，法務部得將該沒收財產之全部或一部撥交該外國政府、機構或國際組織。
I. According to the “Money Laundering Control Act”：
1. The prosecutor may request the court to order the financial institution to freeze that specific money laundering transaction to prevent withdrawal, transfer, payment, delivery, assignment or other related property disposition of the involved funds.
2. The government of the Republic of China may, based on the principle of reciprocity, enter into cooperative treaties or other international written agreements relating to the prevention of money laundering activities with foreign governments, institutions or international organizations to effectively prevent and eradicate international money laundering activities.
3. The Ministry of Justice may distribute the confiscated property or property interests in whole or in part to a foreign government, foreign institution or international organization which enters a treaty or agreement in accordance with the second paragraph to assist our government in confiscating the property or property interests obtained by an offender from his or her commission of a crime or crimes.
依據「證券交易法」第174-1條：

1. 第一百七十一條第一項第二款、第三款或前條第一項第八款之已依本法發行有價證券公司之董事、監察人、經理人或受僱人所為之無償行為，有害及公司之權利者，公司得聲請法院撤銷之。

2. 前項之公司董事、監察人、經理人或受僱人所為之有償行為，於行為時明知有損害於公司之權利，且受益人於受益時亦知其情事者，公司得聲請法院撤銷之。

3. 依前二項規定聲請法院撤銷時，得並聲請命受益人或轉得人回復原狀。但轉得人於轉得時不知有撤銷原因者，不在此限。

II. According to the article 174-1 of “Securities and Exchange Act”：
1. When a director, supervisor, manager or employee of a company with securities issued pursuant to this Act commits a gratuitous act as set forth in Article 171, paragraph 1, subparagraphs 2 or 3 or paragraph 1, subparagraph 8 of the preceding Article prejudicial to the rights and interests of the issuer, the issuer may petition a court for voidance of the act.
2. If, at the time of commission of a non-gratuitous act by a director, supervisor, manager, or employee of a company as referred to in the preceding paragraph, such person knew the act to be prejudicial to the rights and interests of the issuer, where the beneficiary of the act also knew of that circumstance at the time of receiving the benefits, the issuer may petition a court for voidance of the act.
3. When an application is made to a court for voidance pursuant to either of the two preceding paragraphs, the court may also be petitioned to order the beneficiary of the act or a party to whom benefits were transferred to restore the status quo ante, provided that this shall not apply where the party to whom the benefit was transferred was not aware of a cause for voidance at the time of the transfer.
依據「證券投資信託及顧問法」第105條：

1. 經營證券投資信託業務或基金保管業務，對公眾或受益人違反第八條第一項規定者，處三年以上十年以下有期徒刑，得併科新臺幣一千萬元以上二億元以下罰金。

2. 經營證券投資顧問業務、全權委託投資業務、全權委託保管業務或其他本法所定業務，對公眾或客戶違反第八條第一項規定者，處一年以上七年以下有期徒刑，得併科新臺幣五千萬元以下罰金。

3. 違反前二項規定，因犯罪所得財物或財產上利益，除應發還被害人或第三人外，不問屬於犯罪行為人與否，沒收之。如全部或一部不能沒收時，追徵其價額或以其財產抵償之。

III. According to the article 105 of “Securities Investment Trust and Consulting Act”：
1. A person who, in operating securities investment trust business or fund custody business, violates Article 8, paragraph 1, with respect to the public or a beneficiary(ies) shall be punished by imprisonment for not less than 3 years and not more than 10 years, and may additionally be fined a criminal fine of not less than NT$10 million and not more than NT$200 million.

2. A person who, in operating securities investment consulting business, discretionary investment business, full fiduciary custody business, or other business under this Act, violates Article 8, paragraph 1, with respect to the public or a customer(s) shall be punished by imprisonment for not less than one year and not more than seven years, and may additionally be fined a criminal fine of not more than NT$50 million.
3. Any property or property interest obtained from the commission of a crime by an offender committing an offense, other than that which shall be returned to a victim or a third party, shall be confiscated regardless of whether it belongs to the offender. If the whole or a part of such property or property interest cannot be confiscated, the value thereof shall be collected from the offender or offset out of the property of the offender.
依據「期貨交易法」第113條：

1. 期貨交易所、期貨結算機構及期貨信託事業之董事、監事、監察人、經理人、受任人或受雇人，對於職務上之行為，要求期約或收受不正利益者，處五年以下有期徒刑、拘役或併科新臺幣二百四十萬元以下罰金。

2. 前項人員對於違背職務之行為，要求期約或收受不正利益者，處七年以下有期徒刑、拘役或科或併科新臺幣三百萬元以下罰金。

3. 犯前二項之罪者，所收受之財物沒收之；如全部或一部不能沒收者，追徵其價額。

IV. According to the article 113 of “Futures Trading Act”：
1. Any director, supervisor, manager, mandatary, or employee of a futures exchange, futures clearing house, or futures trust enterprise who demands, agrees to accept, or receives any illegitimate profit in connection with the performance of his duty shall be punished with imprisonment for a period not exceeding five years, detention, or in addition thereto a criminal fine of not more than two million four hundred thousand New Taiwan Dollars (NT$2,400,000).

2. Any person referred to in the preceding Paragraph who demands, agrees to accept, or receives any illegitimate profits for actions in contravention of his duty, shall be punished with imprisonment for a period not exceeding seven years, detention, and/or a criminal fine of not more than three million New Taiwan Dollars (NT$3,000,000).
The profits received by the person who committed the offenses specified in the preceding two Paragraphs shall be confiscated. If the whole or partial portion of the profits cannot be confiscated, the value thereof shall be disgorged from the offender.

3.  Public Panels

Panel 1: International Financial Reporting Standards (IFRS) – Initial Experiences 

The arrival of IFRS promised a new era of high quality international standards and a better instrument for investors to assess their investment decisions.  Only a short time since their adoption, the intense debate over the introduction of IFRS continues.  What can be said about initial experiences with IFRS? Has the reality matched expectations? What has the effect been of their introduction and why have some found it difficult to accept?  What can we hope for the future? Can we expect the IFRS to be endorsed globally within a foreseeable timeframe?  These are some of the questions this panel will analyze in this discussion.
『本局意見』

我國採用國際會計準則之現況

我國會計原則係由財團法人中華民國會計研究發展基金會訂定，近年來會計基金會因應會計原則與國際接軌之趨勢及必要，已積極參照國際會計準則制（修）定我國財務會計準則公報，以與國際會計準則一致。近年來更參照國際會計準則修正財務會計準則公報第7號「合併財務報表」，及訂定第35號公報「資產減損之會計處理準則」，另參照國際會計準則修訂第34號公報「金融商品之會計處理準則」及訂定發布第36號公報「金融商品之表達與揭露」，將自2006年1月1日起施行。大體而言，我國會計準則與國際會計準則間已逐漸趨於一致。
引入國際會計準則之影響（含優缺點）

優點：採用國際會計準則將有助於促進會計資訊之可比較性、透明度及易溝通性，降低企業因應跨國籌資需要編製數套財務報表之成本及時間，進而有助於本國金融市場之自由化及國際化，及國際資本之效率及流通性。

缺點：

1、 國際會計準則未充分考量各國實務環境之需要，直接全面採納，恐衝擊過大，宜充分徵詢各界意見（包括不同地區、不同規模之公司及準則制訂機關）。

2、 由於國際會計準則係採原則性訂定，相關範例不足，且要求國際準則委員會解釋之時效及程序不易，亦造成公報解讀不易，恐於適用上有所爭議。

3、 國際會計準則變動速度過快，缺乏穩定性。

4、 國際會計準則與美國GAAP差異應儘速減少，減少公司之調節成本。

我國未來採行措施

推動我國會計原則與國際接軌為本會既定方向，我國將持續關注國際會計準則之發展，檢討我國與國際會計準則間之差異，加速推動我國會計準則與國際接軌。

The Current Status of ROC’s Converging with IFRS

The Statements of Financial Accounting Standards (SFAS) of the Republic of China are issued by the ARDF (Accounting Research and Development Foundation).  Facing the trend and the necessity of convergence with the IFRS, ARDF devotes itself to issue and amend our accounting standards with reference to the IFRS.  In recent years, the ARDF has amended the SFAS 7: Consolidated Financial Statement and has issued the SFAS 35: Accounting for Asset Impairment.  Moreover, in accordance with the IFRS, the ARDF has issued the SFAS 34: Accounting for Financial Instruments and the SFAS 36: Disclosure and Presentation of Financial Instruments, which are effective on January 1, 2006.  In general, the ROC’s accounting principles are moving toward in line with the IFRS.  
The Impacts of Direct Adoption of IFRS

Pros:

The adoption of IFRS will further enhance the comparability, transparency and easier communication of accounting information, and reduce the cost and time to prepare different sets of financial statements for the purpose of raising capital in the international capital markets.  Furthermore, it will benefit not only the liberalization and globalization of our local capital market, but also the efficiency and liquidity of international capital.  

Cons:

1. However, since the IFRS seems not consider the different economic environments of individual countries, the full-scaled adoption of the IFRS may have significant impacts on both the preparers and the users of financial reports.  
2. In addition, because IFRS are issued and enacted by using a principles-based approach, insufficient application guidance and examples make it not easy for some IOSCO members to interpret and implement these accounting standards.
3. Next, the revisions of the IFRS are too frequent to put into practice.  

4. Finally, the differences between the IFRS and the US GAAP had better be eliminated so that the reconciliation costs can be reduced.

Future Steps

Converging our accounting standards with the IFRS is one of the FSC’s major policies.  We will closely pay attention to the development of the IFRS, review the differences between the IFRS and the ROC’s SFAS to be further convergent with the international standards.

Panel 2: Hedge Funds – How Far Is It Necessary to Regulate? 

The hedge funds sector has recorded spectacular growth rates during the past few years but this expansion has been accompanied with increasing concern about the risks associated with their activities. This panel will address the current trends and regulatory issues surrounding the ongoing development of hedge funds. It will cover the key opportunities, challenges and commercial dynamics facing this unique sector of the financial markets.  Have the lessons of the LTCM debacle been learned? Is there a need to further regulate hedge fund activities? The panel will discuss these issues and will, in particular, explore the basis for the continuing perception of the risks associated with hedge funds and the challenges they currently pose for securities regulators.

『本局意見』

國內投信募集對沖基金規範
目前本會未開放國內證券投資信託事業以公開募集方式發行對沖基金，但私募基金則未受限制，惟其投資標的與範圍仍須遵守證券投資信託基金管理辦法第54條第1項所定負面表列規定，及所從事證券相關商品亦需符合第1項「除因避險目的所持有之未沖銷證券相關商品空頭部位外，其未沖銷證券相關商品部位之契約總市值，占基金發行額度百分之三十以上者，應申請兼營期貨信託事業」之規定。
境外對沖基金於我國境內募集及銷售規定
（1） 對沖基金來台公開募集及銷售：

1. 境外基金在我國境內募集及銷售，係採兩級制，即境外基金機構需在國內指定單一總代理人（投顧、投信及證券商），並由總代理人指定銷售機構（投顧、投信、證券商、銀行或信託業）辦理募集銷售業務。

2. 對沖基金業經基金註冊地主管機關核准向不特定人募集。

3. 從事衍生性商品交易需受一定比率限制。

（二）對沖基金來台私募：
1. 國外對沖基金業者得自行私募或委任國內業者（投顧、投信及證券商）代辦私募。

2. 應募人之資格條件及人數：

（1） 專業投資機構（如銀行、票券業、信託業、保險業、證券業、金控公司或其他經本會核准之法人或機構）。

（2） 本會所定條件之自然人、法人或基金，且人數在35人以下。

3. 不得為公開廣告及銷售行為。

4. 私募價款完成日5日內向本會申報。

Currently, the Securities Investment Trust Enterprise (SITE) is not allowed to raise a hedge fund by public offering. However, it is allowed raise a hedge fund by private placement, only if the fund’s relevant investment policy complied with Article 54 of Regulations Governing Securities Investment Trust Funds. 

Furthermore, when the total market value of the fund’s open position exceed 30% of the issued value of the fund, the SITE shall apply to concurrently operate a futures trust enterprise, except when holding unliquidated open positions in securities-related products for hedging purposes.
The guidelines for an offshore hedge fund to raise capital in Taiwan.

1. Public Offering:

（1） The master agent is required for offshore fund to public offerers in Taiwan. Therefore, the hedge house must designate an approved SICE, SITE, or securities broker to act as master agent in offering and selling the fund retailing business. The master agent may mandate an approved SICE, SITE, securities brokers, banks and trust companies to be a sub-distributor. 

（2） The hedge fund got approval for public offering from the offshore fund’s place of registrations. 

（3） The hedge fund meets conditions for trading derivative contacts and investments subject to our regulation. 

2. Private Placement:

（1） The offshore hedge fund house can make a private placement either by itself or through approved local SITE, SICE or securities brokers, banks, and trust enterprises.

（2） The subscribers must be:

1. The qualified financial institutions（financial holding companies, banks, trust, insurance or securities companies, etc.）. 

2. The qualified wealthy individuals, institutional investors or fund investors. However, this category of investors cannot exceed 35 persons.

（3）Any general advertisement and public inducement is prohibited. 
（4）Filing reports to the institutions designated by the FSC and CBC is required immediately within 5 days from the date completing subscription.
Panel 3:  Bond Markets – Should Their Transparency be Enhanced?  

Recent corporate scandals have highlighted a number of problems related to the current level of transparency within bond markets. Retail investors have lost considerable savings through bond markets and IOSCO has initiated work in that regard. The absence of simple solutions and obvious regulatory models demonstrates the exceptional challenges that are particular to the bond markets sector. What form of regulation is the most appropriate for this sector?  Should bond market transparency be enhanced? If yes, specifically how?  These issues and others will be discussed by the panelists.

『本局意見』

台灣債券市場的產品種類包括有政府公債、金融債、公司債、轉換公司債、外國金融債、附認股權公司債及受益證券。投資人可以從台灣的櫃檯買賣中心網站查詢完整的債券發行資料及買賣統計資料。(http://www.gretai.org.tw)

台灣的債券市場參與者主要為證券公司、票券公司、銀行、保險公司、投信基金及公司法人，小額投資人屬於少數，因此資訊透明度非常高。並且債券自營商皆於櫃檯買賣中心推出的等殖系統交易登錄公債，實體公債則於證券商營業處所交易。至今等殖成交系統的交易量佔全市場買賣斷的90%，也因為證券商全面採用電子交易平台，形成即時有效的報價與成交行情資訊。在次級市場方面，任何投資人可透過以下媒體，即時查詢市場的買賣報價與成交行情：櫃檯買賣中心、路透社、彭博資訊、德勵資訊(MoneyLine)、精誠資訊(Sysware)。

公開資訊觀測站已建立「債信專區」，將可提高其資訊透明度。

The types of bond traded in Taiwan market include government bonds, financial debentures, corporate bonds, convertible bonds, foreign financial debentures, corporate bond with equity warrant and beneficiary securities. Investors could browse the web site (www.gretai.org.tw) for detailed issuance information and trading statistics.
The main participants in Taiwan bond market include securities firms, bills finance corporations, banks, insurance companies, mutual funds and institutions investors, retail investors are minority. Nowadays, Taiwan’s bond market is very transparent. The book-entry (registered) government bonds are traded by bond dealers through GreTai Securities Market’s Electronic Bond Trading System (EBTS). Government bonds in physical forms are traded in over-the-counter market. Currently, EBTS trading value counts for 90% of outright bond trading which traded via electronic trading platform to offer real-time quotation and trade confirmation. 
Investors may assess real-time quotation and market news through the following medias: GreTai Securities Market, Reuters, Bloomberg, MoneyLine, and Sysware.

The Market Observation Post System has disclosed “information for corporate bond repayment” to enhance information transparency of bond market.

Panel 4: Challenges Related to the Implementation of the IOSCO Principles and of the IOSCO MOU in Emerging Securities Markets 

IOSCO has adopted a comprehensive set of international principles of securities regulation (IOSCO Principles) and a specific benchmark for cross-border enforcement related cooperation and exchange of information (IOSCO MOU).  IOSCO is currently making important efforts to implement these standards in the jurisdictions of its members with the objective of upgrading the global securities regulatory framework, thereby contributing to systemic risk reduction while providing in the process better instruments to combat financial crime and to protect investors. This panel will focus on the specific challenges encountered with the implementation of these high-level regulatory standards in the jurisdictions of emerging securities markets and on the solutions developed to tackle them.  It will also indicate why promoting these better practices in emerging securities markets will result in economic benefits by making these markets more attractive to both domestic and international investors.

『本局意見』

Multilateral Memorandum of Understanding

With regard to the IOSCO Multilateral Memorandum of Understanding Concerning Cooperation and the Exchange of Information, the FSC has acknowledged that the cross-border cooperation is essential to combat international financial fraud and exchange of information within IOSCO securities regulators is a practical instrument to improve the financial internationalization. Therefore, we have applied to be a signatory of the IOSCO Multilateral Memorandum of Understanding concerning Consultation and Cooperation, and the Exchange of Information (IOSCO MOU) last year.

The FSC has signed 19 bilateral MOUs with other foreign regulators. To enhance the cross-border cooperation and enforcement abilities, we amended the Securities and Exchange Act which provides our government and agencies (or institutions) authorized by it to enter into a cooperative treaty or agreement with a foreign government or agency (institution), or with an international organization, to facilitate matters such as information exchange, technical cooperation, and investigation assistance based on the principle of reciprocity.

We are willing to cooperate with overseas authorities by signing information sharing agreements and working together to combat securities crime.

IOSCO Principles Assessment and Implementation Program

As for the IOSCO Objectives and Principles of Securities Regulation, Taiwan has made a lot of improvements and revised related regulations to make our regulation in line with international standards. We support the Principles proposed in 2003 and are evaluating our legal infrastructure to achieve the Principles; however, we have not applied the IOSCO to provide technical support for the IOSCO Principles Assessment due to the tight human and budget consideration.

TSEC’s suggested comments

The purpose of IOSCO MOU is to secure compliance with the Laws and Regulations.  It is undeniable that the reciprocal duties are beneficial to most of the members.  The scope and the degree of market regulation jurisdiction, however, vary widely from one to another.  For instance, in Taiwan, a sale to affiliate parties is only required of full disclosure; in some other countries, transactions with affiliate parties are subject to the approval from the General Meeting.  

Compared to some authorities, we, Chinese Taipei, conduct more open governance.  Obliged by the MOU, probably we have fewer chances to request for assistance than to be requested.  Once we become one of the signatories, we are bound to answering frequent requests.  Some of the requests may even demand huge cost, in terms of money or efforts.  Under such circumstances, are we obligated to unconditionally provide requested information free of charge?  Alternatively, should we establish a pay-per-use system for this valuable service?

It should be quite a main concern among most of the authorities in emerging securities markets.  If one authority needs little assistance due to its less-regulated environment, it still has to cope with various requests from other authorities with tight governance.  In case the requests are beyond the jurisdiction of the requested authorities, it needs to exert extra efforts to meet the requests.  The frequency and the cost of the requests may become a heavy burden.  Indeed, compensation measures are needed for those requested authorities.



















































































































































































































































� Open Application Protocol Interface is the technical enabler of technical solutions which allows for any devices e.g. computer, Personal Digital Assistant (PDA) etc. to be connected to the trading engine. This will allow for direct market access for brokers, fund managers and selected investors.


� In 2004, the IOSCO Standing Committee 4 conducted a survey of 20 member regulators and reported its findings in a report entitled “Preservation and Repatriation of Property in Cross Border Enforcement Cases” which was submitted to the IOSCO Techical Committee in April 2005.  Regulators took part in this survey are Australia (ASIC), Brazil (CVM), Canada (Ontario OSC), Canada (Quebec AMF), France (AMF), Germany (BaFin), Greece (CMC), Hong Kong (SFC), Italy (Consob), Japan (SESC), Mexico (CNBV), Netherlands (AFM), Norway (Kredittilsynet), Poland (PSEC), Portugal (CNVM), Spain (CNMV), Switzerland (SFBC), United Kingdom (FSA), USA (CFTC) and USA (SEC).


� The Presidents Committee’s resolution is entitled “A Resolution Concerning Transnational Securities and Futures Fraud”.


� The 1996 IOSCO report is entitled “Measures available on a cross-border basis to protect interests and assets of defrauded investors”.


� The quote is from “Objectives and Principles of Securities Regulations –IOSCO report - September 1998.”


� We propose a definition of CIS and wholesale and institutional investors in Annex A. 


� Structure includes any approval process for trustees and managers (or equivalent entities), if applicable.  


� In a multilateral setting, this means compliance with the relevant securities laws in the jurisdiction where the CIS originates.  


� In 2004, the IOSCO Standing Committee 4 conducted a survey of 20 member regulators and reported its findings in a report entitled “Preservation and Repatriation of Property in Cross Border Enforcement Cases” which was submitted to the IOSCO Techical Committee in April 2005.  Regulators took part in this survey are Australia (ASIC), Brazil (CVM), Canada (Ontario OSC), Canada (Quebec AMF), France (AMF), Germany (BaFin), Greece (CMC), Hong Kong (SFC), Italy (Consob), Japan (SESC), Mexico (CNBV), Netherlands (AFM), Norway (Kredittilsynet), Poland (PSEC), Portugal (CNVM), Spain (CNMV), Switzerland (SFBC), United Kingdom (FSA), USA (CFTC) and USA (SEC).


� The Presidents Committee’s resolution is entitled “A Resolution Concerning Transnational Securities and Futures Fraud”.


� The 1996 IOSCO report is entitled “Measures available on a cross-border basis to protect interests and assets of defrauded investors”.


� The quote is from “Objectives and Principles of Securities Regulations –IOSCO report - September 1998.”


� Ordinary members and associate members having a primary responsibility for securities regulation in their jurisdiction. 





PAGE  
44

