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200544228225 BREBAETAREMAEACEARES
7% (The Central Intellectual Property and International Trade Court,
CIPITC) z# > & iwh S I M2 FEZE L S0 24 3 15 €3 (the
5™ IP Judicial Summit) » 3] ;EFE45 R IAETHBERFTETHE &
HEERARFRETETSE ST M A B ARG KE
HEFESmE -

REB—TAR4A2I 8 THFAITREEMERARER Z &
% % 8| % F % 8] 1% & Mr. Supis Praneetpolkrung #8175 X Rk 2 #
A EmSRAMEEAT AT HEFRTES R EFNE
ARG BAHSIE N TN -Iaa e SMARRART S
EREERMAEFAH =Rz v P AR A RUSBAYEH
ERza@ashfe  ERETREEMERFXMERIT  BET
HABR At EREREFE T2 A EMES L ARy BRE
oS RERRSERATRSEMERART HARIEER
HER WML ERBIETAARS BHSEEKR-

FERS LBAEREARAE L1997 SR PR T EMAER
RES RS RAREESS B TASEMARARE LR
REEAEZRAN - FHAARTEHEABRR ) EHIFREFR
WEBEFE -

FRERMARERE I ERERK—A BRER=A  EZETH
A ¥ 5T (career judge) $4-% ;& ¥ (associate judge) —#& * B AT
BEEER-TAM $FLTRAORAHABTRZIEEALTE
o REERT  AMEG R EEZER MEELETAR - HR
BEFG THHEERERBRE HEH2HE  BIHHRAL
Fli AT Z G R E I - BHR - FW R - REEBA -4
HEef R -HEEREHEE - —TABRLKRELRLHFZR
LIE

FREANECLHEE FEMACABRT HFEREEHEERE A
TS A EREHEMRL  —E2X 2R L EB L2 T2y
SMABEKRE ZIWIHEACH UHABASRKERESTEMESRE
AL EA T



LR T

% B Bl € (National Assembly ) # 1996 £ B4 S ATHAEY
B ikt £ 98 7% (The Act for the Establishment of and Procedure
for Intellectual Property and International Trade Court B.E. 2539(1996) ]
(RTF AR EAREFE) FIF 10 4 25 B4 » 33 1997 & 12
AlBEXAL TS EHEEREE 5k (CIPITC) » $h—i% %
BEEIRZAL HERELAE SKBRAAMESEHERT HH
FzAH' - A L AABAMELABE  LARIESHAELR
B HRBRR LRSS RRERABEREE =t HE—RANE - Axn
£ 2482 #] (convenience) ~ # & (expediency) #/>F (faimness)
BRETAFEMAAEARE Hixr (CIPITC) KEk8RHERK K
Z B AFRRAF FREHEHZTRT B AWM EMNARR
BELRFZFREARAEEREARN B4 E _HACHRAE
A B 23R (Government Gazette) 43 « PEEEHEAFEAR
ok Rk ERREN 1997 £584 "HEMERBARY HER
#.1] [ Rules of the Intellectual Property and International Trade Court
B.E. 2540 (1997)) ( AT MfEREMA]) - RARKBEREFEE =+
HNERE  AERERANEAREZNS FRR - HFHREAR
Kwaeng ikPrak B #e 7| B A FifrikZ M E -

ke AT

—~ 2EE
RERBRFEAFHREEMARART ZERTA TR

(central) $23hE& (regional) ¥ M ERBABRF H 5K - Pl ¥ £k
REFRERBMAERBARE §ERL b F#EE @4 Bangkok
Metropolis ~ Samut Prakarn ~ Samut Sakorn ~ Nakorn Pathom » Nonthaburi
KA R Pathum Thani - A MBEL LT RAEBMAREARE HAREE
Sz B4 FIAEERRRTR PREEMEAREABRT HERE
HARAFTLEGEH -FEARANRRCHETEMARBARE 5%
Bz 3% ~ 23 FERERA AN FUEREZ - ] 1997 £ 12
Al1BFRSBHARBAMRE 5 ERAIUR &4 &R R ILIEFH—

UM Vichai Ariyanuntaka, Intellectual Property and International Court: A New Dimension For IP Rights
Enforcement [n Thailand, http:/members.tripod.com/asialaw/articles/ipvichai. html, visited 2004/7/25,




RS EHMEARBARRE AR T ERERFRALABMAREART
HAERETRT  GERMFELALUERIFEN  HERHSR
2 BREASBERRMAR THRAEFADRBNZAE b
RERETIMERBART hikkzEaMER -

= FEHiEE
RERARFES CHRBEBRA RS EMEABRY R EESY

BUMARAREZXRFAMFEREN -FEECEE—RRUHEIEF

ARZFHEEHEE » i

(=) BAHE - FEELIAHZHMFEHNS

(=) WS H kSt —RER BRI R HEEH

(Z) M5 E44 - A AR EEREs B EYme =
ZREFEFH -

(m) AN EE —t—HREF_LEHRZIFEMZRFEH

(Z)MPERRE  -Hakeiish BEREE - BEERX R
AR AR ERTARAZIRFFH

(X)) MABAMBESZEBEAR-BEAEHER Foif REH
BRALEZREFH

(&) AP RFEH

(AN) BRI SRS - LI REFH

(A) MARBEERTEALH  HAEHH -HELE - AR FT 2
¥REFRHAMAEREFRTEZR - HERHF

(+) RACHEBMATEARET ZEAREB2R - AFER4

(+—) MR E=ZHEF+HRRFFHF MR RES S

i —BmRERVEREFFHHRTEMATEARE HERE

*g o

E~RRAFTEEREBEE

BREARFEEANGAT FEMARARE ZXRHNR LS
Bz EHFRBEEA - BARACHEMARTEARR D EARAELR
AR RHELETHEFRE YRS LIFRES > B RHFER
ESERREREZ BRZALBARE -REF+—HREREZHEHM
EEBRREY 5 =R AER A48k (The Law Governing the Organization
of Courts of Justice) L 22 % —% (firstinstance) 7&R% + F AR
RIAGMR—FRE > AR IWEREGTER (FEHEME—)-

W R R
SEMERRARYE 2RI THSAREEY (career judge) &



4%k % (associatejudge) —# > PEAF—HEXBMEEBEET
5 7:7% B 1 & ( Chief Justice ) — A » 5 3% &| B & ( Deputy Chief Justice )
B BEREIREAET AYAd FE3E (Minister of Justice) &
Z(REEBFAET M- F+=24) AT ELKAETREE
(Law on Judicial Service) 2% » AKX EHFEEMAEARERE &4
M 4ot 88 2 3% B (judicial officials) +3kiE » & B T84 (3%
ERRFEAE o) - AR R MBRELITR NS FET
gk (REHEEFERTAK) 2B XTHBAZRBERE (
Judicial Service Commission ) 4% &) ;AR A2 AE » #EEME L H
BREHARZIEEZPHE - BRFHRBVRE IR IS EHELF
(HBHEREETERE—FE - F5-83) - ARNEIARFZETE
HE—ER R uBAERTSELTIHAERER OEARFT LA
B - F85=1+R BATERMARARR ZSARZF XM - £
BEBEEREACART R ERZ VRS -FHEAELREE AMA
RZEBFHRNESERE AE BHXETRFLHMHER - FRK
BIFERE AREEHELELETRN  ARABEESHSE - BEE
B4R BHeME SAVHAZTERTHEGTHER I HFT
BRemE BET $E -#5%- $FHE 2 BEALEEB
FEMERZ "REET O ERAKREITAHEREET RS
FEBUAGRR FREAEASZ I ERBASFEEZTZILA
ik (REAEFRE T #HE—3) BEEhFRBLE
BEHN - FFELETREINFE2MEABEFTHTARE  RALE
TARREA-XBRABESEEH ('ﬁiﬁﬁﬁ?&ﬁ—'l‘—ﬁﬁ-—’ﬁ)
B AT &— T 44k (Baht) -

¥ gz 4y ﬁﬁi&ﬂ&ﬁ%&%ﬂﬁa‘a‘;ﬁ-ﬁ{nm#ﬁ-ﬁ”%a’}-l*
BoixRE—A SRE-A-FAZTEEGEEFT X HBHERE
TERF AR BRERETLTEHACART FERETZER
ERE4 AEBRFZTELF - LB THRERRRET AEH
B ABAER —BNMNE AL ERETWH -

- g s

FEFHEBAEE AR - SEMECARE H X RETRY
EHEHAMRT XS —FR - HFEH (civil and criminal cases )
c HWHERTANEMATRAR T &R EIE K Mr. Supis
Praneetpolkrung Z@#  FE A AR ERBEZ THEEMATAR
EhERREZ EH SR AN EFER SR TREEA
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ZABAF  EERATRFRES  EAEANIRAYEUAR
[ Department of Intellectual Property (DPI) #/8 @ ## (Ministry of
Commerce)] MA#HAB B KA HBEF2 2 E (FTERSY) FLEFH
B P EAT RISk -

- —BAE

(=) Wi
BREURFEE R E-RAC SEMATEHRYE 5k
RARABEBEH  THREERIERASAESHE » Bt
H2zHETARNS I AZ FoBR LB EE2 EHE
AMEE4AFRETRAEE AAEARL LG HEAL - X
A M ETRREE - 2 —AREZHNER  ETFHRSE
Ao MBASH ISR ERBIBE -

(=) #EfHFEL
B &R T iR — % B £ 4] Anton Piller KG v. Manufacturing
Process Ltd. (1976 )" % 2 B8 A By L5 BRI
XH & E4in MEE AERZ E A # MR (inherent jurisdiction )
s SbEFZHEHE R G R L — 8% (ex parte application ) »
BEREZRBALFRGA LRI EGEREM (prima
faciecase ) R4 BAHE 27 AHMm LB KK (actual) HTHE
(potential ) 24§ % - H.4 BAsE#4§ (clear evidence) BRTik4
HAZAFXEIDMG ARLEABBRBRETFERZ AR -
FHRETHRE LRSS  ERBTHREZEEH4 (injunc
tion) s Z R WL E TR ESHFREEANLE R L4 2@
RERMAXE P4 M B -HAEXF - &
ETRERUEREHRRRABEEZHE A FUBE &
LERRGENS  BHARAZESFE (contempt of court) »
H A2 44 A “Anton Piller Orders” *Plo -2 % 54
&, (World Trade Organization, WTO) TR T 5 A M T &4
E## & (Agreement on Trade- Related Aspects of Intellectual
Property Rights ,TRIPs) £ & +#& % —H (b) HFRE * 7&K
BB A AR BN R LA 2 2 W b M 56 (prompt and effective

* Anton Piller KG v. Manufacturing Process Ltd. (1976 Ch.55
3B TRIPS and the Specialised Intellectual Property Court in Thailand,
nElD:, QETODE h;‘ L) .-- B i .'.11 -¥i I'- LIGLT] VbitclefoZi

=R 0 IR o AL L1



provisional measures) SA4%4& 42 £ R FFEIT AR N ZIER -
Bo_dmRE AsnMEARANER SR EALRAEE
ZERAT BAGEEMESHTEREANARRETRMZ
HE > R ERATHRESAZHTBT » HRGeFHEHE% -
FZRME T EBMEARERFFARESEAZER
(reasonable available evidence ) » LA EiEBA R A4 A - B HE
HWARLRESATEEZL  EHFEEFARELHBERE
AR ER LA AR S -

HEAEAEFRIELARY  FoTABEE—RALE 24
AFBBEARTHIRZEBEABREARIBURE  REFA
RAEREARRZ B ARBE WA RZIAT AR AR B ki
LAFE R F AT RSB AR G4 (order) v S Bp RUE SRR
- FlME B —TBAE RS MBS BARERA -
WRMMBEA SEEHHBFFRALARE AT - FHEE
B REGERERE - AMA SERAE LA E R Gk RA
@- .

B2 B 2 F &8 LB Bk AT B 65 B3k U BP RF AR
44 (order) s4-k (warrant) » s B 058 AS 3 Lkt
FRERTHABEZ XA DS (REREFEE —F Atk
F-—A) By RHEMERART S EARATART  EL
eSS HTER RN  BeEARREERE -

(=) #&#EE (knowledgeable person or expert )

HEMERAREHEHALEFASHE R T LA %
REEREFFZLERTLARD NATRHRESEMERD
BRERENA BAREAEAZE T —HERAE HE
MEARHBEE S ERTHREMEAATRZIASERIER
BER -BABKEEH  RREELRHEETFA EFAF
AMESIRE AR S S ARSI R E ALAIBR KA
RirEEAZIETEIEBRKBIZIER -

B EREEAZHRMERFRAF T2 ATHF IO ER -

WAME KA (RERBFERZ+ =) o

(w)mﬁﬁﬁ

HEBRABERE A AN FREF BT RELTES
2 BHRS RENTRANAFLY - FH 2 S Bi0EHH
(BREARFEE - E4&)-



(B) LHEAF
HERBREZ =TGR HRTEMATEARE HkK
ZRAMEFHAZFLSFRRZ LSS BRETH—EA
NaEmmERRRL - -FEEFo+=Z%AL EHERERELER
B (Section) FEFEHMEHEARE HX LIFEH > AEME
A -

= R¥F¥HD

MrEdARARE FEmzREROEFA RESEAEU
BERAMZHNAZ T (AFERAETEMHE =)
(=) AT Y {x# #3% (provisional measures of protection
prior to instituting an action )
TRIPs £ 5 -+4% % —R (a) AR * MM EAHIRRIR
SAHZ YA A LETESMAMZEERL B
B A L EHRAEE N T il (channels of commerce
) IERERMAMEITZ RO LAER < EHEBZ AT
5t # %14 (preventive injunction) ¥« £ K B » sethdakE

WEEXTESR EHEE TRz — FREE——X
G kR B E 4R 5% (provisional measures of
protection )} 44~ - Bk AZA4LHA B FR (cause of action) &
Bh-bBhAERFHBYFEREGSGEEL . (1) F
%4 &4 2 Fd¥(reasonable ground )L % 4 2 3 & ( sufficient
reasons) ; (2) BHFASHEZNY - FEREBG4 B
AMLBBEURSSE R AT AFBEZRE LKL R EBN
BHEAMEZRE - I RARENR ST EAPRTZHL -
ARBEFF EREMESERERALALBREEEZI AR
(ERRUBE T % EZBH=4) - TERAGLBEFHF
G SR EREE - BEAR R R4 LR B koAt S
BHAEEEEMEN - EREEESR By EFARBAE
ZABR BB SN BEREZ (GERA
Bt wkEF+26)-

** Wutipong Vechayanon, “Intellectual Property Rights Enforcement and the Role of Intellectual|
Property Court in Thailand”™ , The Intellectual Property and International Trade Forum * Special
Issue 1988, p.36. :



EBARRR E T AR RS AR ARRAE R
HEZE SRR RS RS LSRR RSS2
REFREREE - THERBS IS EY FEGAEGS0F
HMETEZ+BRNFRERSEFABREAMEZR/E - 4
RAEREREENARETHEINEFAZMEBRRAL  #
ERREYTHEAERASS  BEZ£ S LS SEE
F o ERTHEFAHBRE AT IR - ERALTFEST
BEES  FREREITEBESLS GERARE T mik
EFZ A%
ERBEBTYHEAEHESG LR FHRFARNTERR
el ZYREAETS NSRS R - S
AL A=+ 80 MEEFERGEFARMELE LA
S2HRE BEMESEREZ - RFALFHEFTRHESGTS
ERABSPATEERESS (ERANE T LK) -

(=) 83 ¥ LMm4F 48 (application for taking of evidence in advance

) (BpiigfraiAF)
HRBREFEF T AR RS T ARG RAH
I PPRAGERZSBERET -AREE AKX S E KRG
s MRARREA SR ZET ARSI MNE=
Akod  BWHEIP A %48 - MAREN R T G RIEUARSE
Z M GERRRE=T4) -
BB R —BREEN AR T ERI R EHTH
AR XL FeEFARBTEELRTZHE
1% WBRZIHE - BRI AGSd B EREZ CGERRRNE =
+—1&) -

(Z) RS AFRAMAREEWAR (in camera proceedings and
prohibition of publication) (kR E] & =+ wik)
AndgEMEMK L H - EFAZARGETE SRR
RE B—FEFAZHLE MEREAEE €42 2R3
SETREFNGABEE FHAHFTHFEL
(1) Zr234amtdEalmFrz oS —3 > BEFLH

ERAIEE
(2) 2B ESSEXRAEMER -

(@) %24 % (mémorandum of testimony )
ERMARARE IR THEELRARLKEAE T ZH

g



B i EaRNBRE ABARLAMAERT BB Y
R FRGEE RSB I BAZ(FRAAE -+ 2 4EE -+
k) e

(.E.) % 7T €, (pre-trial conference )
ﬁ%ﬁﬁﬁ@ﬁfﬁﬁﬁﬁﬂﬁfﬁﬁﬁﬁhiﬁﬁﬂﬂﬂ
FETFREHEE 045 (1) #f7HAE (mediating) HA4+
# (arbitating) : (2) R AA ERA C (3) @
BEFREFZ A -~mEFH - FXARSH » FlioRHH
EEAZA#AWT REBATODEERAvEES - &
F#EA (expertwitness) ~ T H#EE - FEA—FTE L4
W& FARZZARE W - BRI RAERS S Bt
ERBUFERE (4) ARRSEET MM R iR
B Rz (5) RRERBAEE =+ —thAR
BEFESF CERRAUF =+ 4)-

(&) #EEAET DEF (submission of deposition in hearing of

witness) (GEBEMR B+ AEEE=+0%)

B—F S EAZEG ASBHECARE SRR
HEEZEFTH B TAFEFARFEREAZRAZS
HH—FREFAZTDEF - FERARMEABBTAZ
BB BHARES - ERB RN T DR B8
BAERRE BAZTHEN -8 Y A R#HE 2 L5
EEREAS—BEE -

O BABRBBEESEAIHM BAZAIE RERRIRERA
teAER - EEARERAFSARZIESASY ST 0y
T AR AR -
FRFEFARAEHAREIE S HBEFAREHEMRE
EREARZETGERZEHESD -
FoSFIRAAETHESH (1) 2BLBAER(2) £a%
BIHAXFABRMNE  (3) EFALL ((4) BAZIRE -
FEe A - MERBETFAZIMNG(S) BRETZIRER
(%) BR(6) BAKL - BEM.(1) 2 (3) ZEWES
Z BRI THEEREEE -
EREmEETEANASEZEA -

() A4 (hearing by means of video conference )
B-FREFTEFALFS OB EMEAERART LKA



WY TGRS HAERIPZIIEARITRE P XRA
ERRNETZER FANGEETRBEAZEFALE (
ERARF k)

() 155384 > &% (admission of hearsay evidence )
EWTFTFMms  ¥EMETERR HAERAAREMES 2
BHES CGERABE=1+ &)

(1) ERNEHE2 AT 4418~ RERAACBERTFT > 282
BHEHAFEFFT AL BFME (probative value ) ; =
(2) AEAHNFH B HFE—FERZIEAR BL2RFE

Z BB ARAFEERZEETRAHARLEEERAA
EEH -

(m)iﬁzﬁw(ﬁiﬁﬁﬁm$m+ REEw@+ k&)
BR]
TaiRe 2 MEALB -+ ¥ 55 (bath) KRR E44
(Royal Decree) A€z 83 FAHFSMABRART
GHERZIEMAEFT L2z AL LI -
5] b :
THAARFLFZ R4 wEAMTERIARERZETRE
ASEFRA Lzl A8 T EIMEFEMETERRT S
& E®F T (written approval) 8 » TTHREFT LF Gt
Lir -
AFRAMENAZETEAAFTLFZE G SR ¥ 2303k
ENXEMATRAET S ERRES T LIFRAAE—AREE
zHEXEELRERE (fleamotion) - FEHELEAME B
R E LERAZRBE - EXSF AN —HRE
PREARZETAREER -

= -~ FlFHR

TRIPs £+ —hA 2 & R ED BH A A H FAA(commercial
scale) MEEF HAMKBREFEMBZ R4 TEAMFRFIAT -
HEEEROBERAZEEHEERAIEMNE (R) F42 LRARE
BEZAMMFEHZIMN R - L B2F JHHETE LIZHEH
M UBREEZARRETAHIMBRREL T R0l - Rl A8 &
ATAHEMETEIMAEAMZEA BARAUTIT L AFHERL
FoWRMFREAFRNR -2 TRIPs B+ — % FIR/FRE AR
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FRARZPST EARREFNERSENRAAFTZ 4Tz 5
FRL-FAHTEMAEMZIAERA T RELECRITEL—2H
AEEZEN - AEHETRM T EFREANTEEMEHAIITE
AP EZFRSEAMN - BT TRIPs # AT B EET
ERREZBHMAERNFIMTEMEZAFRENABIEREE
Ca ¥

FRIMFFREFTALFREFGEA_HCRRAREF LY
ME= -mw) - HEUAPARELEIRESRASEMERZNES
FRANTE > GEREA LA L6 B REREBRERE
R THATERERAHERREF ISR EFEEZ 0T

(=) —fThELHRs (REAEAELE=TEHE)
MERHER—TAHEILHEL (asingle act violates several
offences) Z B HF » EHEHECEARE ZERHEF—F
AERREE BRef—pdE.

(=) AEREF2EH (RFARAEE=+2#)
HF R4 FIRFATEFR YR (several related offences) » 3L+
HrRRABNEEMEARARE IARFE HYEMAER
BERHERFXEZLHRE FTELRLHELPE-—REAR
AAEEZRF dRETHIOBEXZRLF -FTEMUAE
Bl K & kP Lk 2 0% » B oA EAH (convenience) &2
¥4+ (fairness) & = &4 FRHK -

(Z) 2ARE (FEANE+ %)
Mt FATZ iRl - RS FARGSE-FTEF
BRELEAM BTz RS - ENESHYERNHRFLZAMRAL

(m) BFEAAERFE (submission of list of witnesses and
documentary evidence ) .
A TFR%E (preliminary examination) # % ®E 5 (trial process)
PRETRAVRARZ P EMFESL B AXRRFERE
BZAEH AERREBAREFE (AEEBEAKETERA
ZiE - BEFHIES RSN E) BRREEAR
RELEER (FRANFw+EE)-
BETRAFARIBAAFAIXHE BEVAERAYME R
FRERAZEEZ I ZATtE L ARG ERBHER
(ERMA F w54 -

11



FINFEZBARBEATRE iR 22 f B0
HLBEF FAHFHBALEE GEBRANEn+H4)-

(&) # & 2%+ (testimony of the accused ) (GAFER B B w +A4%)
THEBLEE A MALET AEA R (selfincriminated) 8% >
FHRFHBOEARETRAFAREZEE VTR SRE -

) FmBRMA 0EEE (deposition in lieu of oral testimony ) ( ik
REFw+ k)
EFA—FTEEmE AR E2ABENEE LG BALE
Bl ARFAEREHELREZFTAFERE T mizE g
ER-BEAZGAMNE_THEEE= +#ﬁﬁ.$ﬁ'@»}ﬁ$
PHMBAZTDERZRE -

() #ir 3Rz EHE R (written opinion of knowledgeable person
orexpert) (GEREAR B A +45)
RERUMAREARE HEAREEARMBERZEEF R MBI AR
BRE RAREEDELRKOGFNE - EHEHACRART S
BB R ERGRALR - _
FRMAEAREABRA A ERERTHERERIEALELE
AN BRAEBLAREFAHENARS  SBEV A
BZErBUMSERTLEEEFA-

() Bz R4
BA (REREBRFERE =1 iR)
MEEHREEZAMARS = EFFHMAME (L) 2885
BRI FARFTHNEUHTEMAEABERY Rz )k
FRELF-ETHOEFVHRLEARMAFT L8Rt
i :

1 #HEHHAHARA DM I MBIPEITHET HEMF

2. MEHFIRFIER  ERBANEEHRTE

3. MERAFFE - E¥ B T M

4 HEMINERT&BRE T HheHE -

o (REREBAERZOH4)

AT ERAEFFLERZES DB ARZESNHELE LS

ZHRFREAEEAZIETEASESF Lo d K

BT LI - 8 EaE (Attorey General) %R 35 % 2

MEEEREZEFAF LR A GoF » 547 LiF -

12



(/L) @ #&# (transitional provisions )
AU EMERARE S ERALI PO EMARAR
EHhiRH Bz SR ARBRE S EN A PEH -HESE
HEET (REHFA) ToSie it £k ik
M Mz 4 8855 % (provincial court) #¥ » 4 Sk EE
P REEMECRART S AR TROEMABARE S
REEXEZER BEIHE WERHAFLAZLE R
BLETAFEMEDARE SERAZ(REAEF 8wt
tHhFE—E)- |
$HLEE PAFSMEBARE S ERABGRRT (K
B A ) AR 2 H SRR S E R S SRR AT TR A
EFRAHFRALRRE W EMERBRER AL E=F2
BAAE (F4&EE—_A)-
AR SRR A B39 4k (warrant of detention ) 24 &
% e fE# (provisional release) # 4 (El# % =38) -
EMEARELERRAR B IR F8EIRBRBbIrREL
TREBEMEACBABRE AR b F RS EMARRARE S+
REEkECETRAEEAZHAORAER AhZRLpiis
PR HERERAIKET > FGHRETHES (writof
summons) i & kB RiEEHE CGERAN PO+ it —
RE—#H) -
EAWEEP AR E R TS AR 4L S HHE
BHRAMBELERZIAE  RHMEERAFTMPERZRE B
ORI EZ EREREPREEMERCRABRT SRR -
PREBMAEAFEARTIAREATATHRAASTEA %
ERBTEEEF LS PRFEMAEATERT I ERR &S
ERTAERFEREAZINMARER BhERLPRLER
ER - A BERENRBETAMSL  UERLSENEZNB
3E (B#%E—RE_%)-
MBBAFTEREHNLOFARAEAHARZ R B8 fkny
TEBEPTHAE  ERBAAHETREEYSNEZHHT -
HBERRFPREEMAEARARYE HERAELTH A ERA
BB BN EZEAST NG FEREAERFREZ BT
BiBATHIR (E4EFE =) -

B~ KT
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| FATASESRACAER ARG 1997 £ 128 1 a AL
REBBLE > WMELSE 1999 £2 2004 £EME4Z REST X
T2 FFEZEHFERHRABE 02003 R 2004 £1 28R
B 2003 £z 84 EHEHRFREHLFEIES 344 - 2150
B 2168 44 » 4245 18 4 ~ 1830 £ & 2067 4 : 2004 £ 1 £ 8 A ¥k
&3 38 #F ~ 2460 4 B 1955 #F » #8415 4 ~ 2106 £ & 1845 4+ » &
PAREFHEEHBEZRESE B8RSRy
B 47E (enforcement) 2 FIAEE S L KM H - T2 » REXE
HESELREAFHTRZIAE EHREEMANRFZHTHM
B IR RASBMASELIRIRERT RN FALK -
MERLF RERLFEMAEL LR EBNFEHHAF
s REMMZAMNSEMERTEZME » £ —®/EF (primary
infringement) THEFWAAMANAZNE  HLFLREHEAT
B4 $ —&@T (secondary infringement) T #| & % R A=
AE=% fo¥skinimti5a Atz nemEds
RELENBLEMBEThE— T HREFH R ZHE R oS
RETHL AR AEREEANAN—F  Hom+ 8 2aT,
MEFATEFE-FAR AR SEERTLAY 84 ERDIP)
FHEERY HER 48 (scarcchwarrent) "' p s fART
HHE - BREBERALESRGELEH L ZBBAREE A TR » 88 AL 3H
SEEIREIAL RAEABEERR AR R HTBHNERE
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Tan, Hu
I. Preface:

Free trade and technology development have been the two major forces
affecting the fundamental structural changes in nations., Free trade
steers the decentralization of government power; nations are no longer
posture as pure authoritative regulatory entities, sometimes even acting as
competitor in economic activities. Enhanced by technological
developments, individuals demanding democracy and freedom have
shifted their expectation for the government from passive toward active,
demanding government to provide effective investment environment and
legal protection.

In the past few years, intellectual property rights protection resulted from
the continuous technology mnovation further developed into an index for
national competitiveness has been a major topic for nations seeking free
trade and economic development. The tremendous business opportunities
and commercial profits bring forth by the competition in intellectual
property rights resulted in nonstop disputes not only causing the increase
in domestic litigation costs but also regarded as trade barriers by the
developed countries. Related laws and regulations of individual nations
can reached certain degree of uniformity through enrollment in
international organizations or signing of international treaties, but the
execution of laws and regulations still require courts to act as the final
adjudicator and enforcer. Both developed and developing countries are
endeavor in the establishment of legal system dedicated to intellectual
property protection . For example, Germany setup Federal Patent Court
(Bundespatentgericht) in July 1961; TU.S. institutes “Court Appeals for
Federal Circuit, CAFC” in October 1982 as the first federal circuit court
exercised judicial power based on cases instead of districts; Britain
established “Patents Court of the Royal Court of Justice” under the High
Court of London, followed by the establishment of “Patents County
Court” in London in 1990; the European Parliament passed a directive in
2003 to commence an “European Patent Court” in 2010 to preside over
patent invalidity and infringement disputes. In Asia, Thailand established
“Central Intellectual Property and International Trade Court” in
December 1997, South Korea instituted its national Patent Court in
March 1998, Singapore Supreme Court announced the establishment of
“Intellectual Property Court” in 2002, Japan enacted “the Law for
Establishing the IP High Court” in June 2004 and established the “IP
High Court” in April 1%, 2005. The establishment of specialized court to
preside over highly professional and technical intellectual property rights

22



cases has ﬁé:angjhe trend of international judicial system development.

IL. Related Intellectual Property Rights Legislation in
Taiwan ~ '

On January 1%, 2002, Taiwan joined the World Trade Organization (WTO)
to become the 144™ member of the organization and is bound by one of
the annex of the “World Trade Organization Agreement” — “Agreement
on Trade-Related Aspects of Intellectual Property Rights ( TRIPS ) ”. In
reality, our country has been continuously amending intellectual property
rights related laws and regulations. For example, the “Patent Act” was
amended on May 7, 1997, October 24, 2001 and February 6, 2003; the
“Copyright Act” was amended on January 21, 1998, November 12, 2001,
July 9, 2003 and September 1, 2004; the “Trademark Act” was amended
on May 7, 1997, May, 29, 2002 and May 28, 2003. Additionally,
“Integrated Circuit Layout Protection Act” was promulgated on August
11, 1995 and amended on June 12, 2002; “Trade Secret Act” was
promulgated on January 17, 1996; “Optical Disk Act” was promulgated
on November 14, 2001;*Plant Se¢d Act” was promulgated on December
5, 1998 and amended in May 17, 2000 and January 30, 2002 and further
amended as “Plant Variety and Plant Seed Act” in April 21, 2004,
Overall, intellectual property rights related legislations in Taiwan are
mostly comply and sometimes even exceeded major international treaties
and agreements standard.

T
L

I11. The Project of Establishing IP Court in Taiwan

LR

A. A. Background

To cope with the international wave of intellectual property rights
protection in the past few years, the continuous amendments of
intellectual property rights laws and regulations after joining of WTO and
the elevation of professionalism and efficiencies of the judicial system in
dealing with intellectual property rights cases, the Judicial Yuan of the
Republic of China is aggressively drafting the Law for the Establishment
of Intellectual Property Court with multiple exchange of opinions with
the Ministry of Justice, the Intellectual Property Office, the High
Administrative Court and the Supreme Administrative Court judges,
lawyers, domestic and foreign scholars major in intellectual property
rights law, American Chamber of Commerce, European Chaniber of
Commerce and related intellectual property rights organizations.



Considerations for the establishment of Intellectual Property Court not
only need to resolve the highly professional issues involved in the
enactment of the law, considerations also need to address judicial
administration and legislation policy issues such as:

a. a. The enormous quantity of certain fypes of cases exceeding
the case load limit of general courts, thus the need of
specialized intellectual property court.

b. b. The adjudicator dealing with legal issues requires special
knowledge such as the understanding of specialized technology.

c. ¢. Judges require continuous understanding of social
movements to enhance their abilities to make correct judgment
and to resolve conflicts.

d. d. Dedicate the same judge to process all forms of litigation
regarding a certain type of cases. - '

Furthermore, the establishment of intellectual property court involves the
issue of judicial resources allocation. When the limited judicial resources
are not allocated efficiently, the crowding out effect will affect the
protection of people’s litigious rights on other types of cases. Thus
fine-tuning theory and empirical studies should be the necessary tasks for
the legislation on the establishment of intellectual property court.

Current judicial system in Taiwan adopts The dual litigation system for
civil and administrative proceedings. The civil proceeding is presided by
the civil court of general jurisdiction using a three-tier three-instance
system. The administrative litigation is presided by the administrative
court using a two-tier two-instance system. The design of such
proceeding system is based on the fact that the validities of IP rights
(administrative) and infringement (civil) disputes are often accompanied
in the copy right or trade mark litigations proceedings; and the
sustainment of infringement responsibilities relies on the effective
existence of IP right, thus civil infringement proceeding face possible
suspension prior to the confirmation of administrative proceeding on the
validity of TP rights. Furthermore, administrative courts do not confirm
the validity of IP right itself and the verdict is carry out in the form of
rescinding the decision of the administrative agency (The Intellectual
Property Office, [PO). The Intellectual Property Office is to reevaluate
the validity of IP right and the applicant is to initiate the administrative
litigation again if he/she is not convinced of the new decision which
resulted in continuous circulation between the administrative agency (IPO)
and the administrative court. The litigant is also faced with the challenge
of different litigation procedures between the civil and administrative
court. The design for the suspension of proceedings is to prevent verdict
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differences between different courts but the negative result is the delay in
proceedings without providing effective and timely protection to
intellectual property rights, this is the most criticized issue for the current
court system when dealing with intellectual property rights cases. The
professionalism of the ordinary court judges is also one of the doubts of
the litigators.

B. B. Key Issues in the Draft of “The Law for the Establishment of
Intellectual Property Court”

The main themes for the current draft of “The Law for the Establishment
of Intellectual Property Court” studied by the Judicial Yuan of the
Republic of China include the following:

a. Intellectual Property Court Hierarchy Design

Should the hierarchical design of the Intellectual Property Court be
setup both on the district court level and high court level or only setup
on the high court level and select few key district courts setting up
specialized divisions to preside by dedicated judges? The current
draft by the Judicial Yuan is leaning toward establishing
high-court-level Intellectual Property Court collocated with the
Central Government. For first instance cases, the Judicial Yuan is still
evaluating the option between selectively setup courtrooms in key
district courts or setup two level trials within the Intellectual Property
Court with the first instance adopting sole-judge bench and the second
instance adopting collegiate bench.

b. Should Intellectual Property Court Presides Criminal Cases
Currently, only Thailand and Turkey included intellectual property
rights criminal cases into the jurisdiction of the Intellectual Property
Court. Two issues involved when designing whether cases of civil,
criminal and administrative proceedings should all be covered under
the Intellectual Property Court; one is the quantity of the cases and the
other is the specialty and professionalism needed for criminal cases.
The amendment of the Patent Act in 2003 had decriminalized the
infringement of patents. Currently, intellectual property rights criminal
cases limited to copyright and trademark cases as indicated in
Appendix A. Based on statistics of 2004, a great majority of the first
instance cases were closed through summary proceeding or summary
trial with limited technicality required. According to past court
experience, threat of a criminal prosecution to force a settlement in a
civil proceeding 1s found in many cases. Furthermore, criminal
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proceedings in issues such as evidence rule, litigious right of the
defendant and jurisdiction of related cases are different from civil or
administrative proceedings. The inclusion of criminal cases in the
Intellectual Property Court requires further study.

¢. Civil and Administrative Procedure Design of the Intellectual
Property Court
Can Intellectual Property Court process infringement compensation
and validity of IP right disputes within the same proceeding? Should
the civil and administrative proceedings preside under jurisdiction of
the same court with validity of IP right dispute first follow by
infringement compensation dispute? This involves a breakdown in the
traditional theory and actual progress in the private and public law
dual system in Taiwan to design a new court procedure to integrate
administrative and civil proceedings to be one single proceeding.
Diverse opinions still exists on this issue which requiring further
discussion,

d. Intellectual Property Court Jurisdiction

Should jurisdiction of the Intellectual Property Court cover intellectual
property rights related issues broadly, such as Patent Act, Trademark
Act, Copyright Act, Optical Disk Act, Trade Secret Act, Integrated
Circuit Layout Protection Act, Plant Variety and Plant Seed Act, Fair
Trade Act or focus on core cases such as Patent, Trademark and
Copyright? Consideration needs to include quantity and
professionalism of the cases. (Appendix C and D are the statistics of
civil and administrative cases in 2004). Current opinion leaning
toward the inclusion of all kinds of IP cases but the actual jurisdiction
is still under evaluation.

e. Allocation of Technical Professionals

The objective for the establishment of Intellectual Property Court is to
provide professional judicial judgment on intellectual property rights
cases. Judges posses the legal expertise needed for the progress of the
proceeding and the forming of sentencing, but with the continuous
advancement in technology, the validation of technological facts for
specific domains require the facilitation of technical professionals. In
comparison with the legal system globally, the most special case is the
technical judge system employed in the German Federal Patent Court,
follow by the Associate Judge System in Thailand, the technical
hearing official system of the Korean Patent Court, the technical
investigator system of Japan and the technical advisor or special
master of the U.S. courts. Since the Constitution of the Republic of

26



China implement strict conditions in the obtaining and protection of
the judge status, the current draft leans toward the setup of “technical
hearing official”. The requirement and certification of the technical
hearing official, its role and functions in the proceeding such as the
involvement in the perpetuation of evidence or court procedures,
questioning the parties and the submission of written opinions ...etc. still
require further regulation.

IV. Conclusion

In the era of global competition, providing rigorous intellectual property
rights protection for the high tech industry has been the major issue in the
economic development of the international community. How to design an
effective judicial mechanism to protect intellectual property rights not
only involves the allocation of judicial resources but has become an index
for the overall national economic development. Due to the trend of
internationalization and professionalism in intellectual property rights
protection and to improve the lack of professionalism and efficiency of
our judicial system in presiding intellectual property rights cases, the
establishment of Intellectual Property Court shall promote the
professional image of our judicial system and the national
competitiveness of Taiwan.



Appendix A

Cases Trademark Cases | Copyright Cases
Courts High Court and High Court and
Branch Courts Branch Courts
Closed Cases 90 300
“s % | Sentencing of more
& £ |than5 yearsto 7
g % years
= A | Sentencing of more 2 118
'é than 1 year to 5 years
s Sentencing of more 11 36
8 than 6 months to 1
& year .
5 Sentencing not more 33 59
v than 6 months
Detention 15 7
Fine 16
Total 61 236
Probation 21 51
Innocent 62 147
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Cases Trademark Cases Copyright Cases
Courts District Courts District Courts
Closed Cases 1269 851
“= 5 |Sentencing of 2 166
E E more than 1 year
= E to 7 years
g Sentencing of 18 56
E more than 6
o0 months to 1 year
8 Sentencing not 592 380
3 more than 6
g months
v Detention 664 92
Fine 58 . 36
Total 1334 730
Probation 331 256
Innocent 58 151




Appendix B

Number of District Court Civil Intellectual Property Rights Closed Cases
Duration: Jan/2004~Dec/2004

New Cases | Closed
Subtotal | Normal | Summary | Cases
Proceeding
Category

Court
Total 452 403 49 380
Taipei District Court 115 100 15 120
Shihlin District Court 31 27 4 23
Taoyuan District Court 22 22 - 14
Hsinchu District Court 13 10 3 10
Taichung District Court 70 69 1 64
Changhua District Court 23 23 - 9
Yunlin District Court 5 5 - 4
Chiayi District Court 8 3 5 14
Tainan District Court 53 41 12 39
Kaohsiung District Court 27 25 2 24
Pintung District Court 4 4 - 2
Taitung District Court - - - -
Hualien District Court 3 2 1 1
Ilan District Court - - - 1
Keelung District Court 4 3 1 3
Penghu District Court - - - -
Panchiao District Court 68 68 - 51
Nantou District Court 5 - 1
Maioli District Court 1 1 - -
Kinmen District Court -

Note: 1. New cases are cases with “Zhi” (intellectual property) category.

2. Closed cases are cases categorized in the intellectual property

Cases.




Number of High Civil Court Intellectual Property Rights Closed Cases, 2004

High Courts New Cases Closed Cases
Taiwan High Court 46 26
Taichung Branch Court 22 13
Tainan Branch Court 12 7
Kaohsiung Branch Court 7 4

31




Appendix C

Number of High Administrative Court First Instance
Intellectual Property Rights Closed Cases

Duration: 2001~2004

Unit: Case

Institution

2001

2002

2003

2004

Trademark

Copyright

Trademark

Copyright

Trademark

Copyright

Trademark

Copyright

Total

339

317

472

421

399

324

406

410

Taipei High
Administrative
Court

339

- 314

471

421

399

324

406

410

| Taichung High
Administrative
.| Court

Kaohsiung
High
Administrative
Court
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