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壹、概說 
哈佛法學院（Harvard Law School-簡稱HLS）提供非常廣泛有關美國租稅法的講授、討論及閱讀的課程。不論是必修或選修課程，全部開放給法學博士班及法學碩士班學生參與研修。課程的設計，基本上是藉由立法緣由的探究、基本租稅政策的研討及替代方案的選擇三方面去探討美國租稅法可能產生的租稅效果。
隸屬於哈佛法學院的國際租稅班（International Tax Program-簡稱ITP）建立於一九五二年，該班為哈佛大學法學院應聯合國之建議，專為培訓開發中國家財稅人才而設立，迄今已有來自八十餘國政府官員、執業律師、會計師、研究人員及國際性組織代表等近千人參訓。截至本年，該班已設立超過五十年歷史。惟哈佛法學院決定2004-2005年暫停一年的ITP課程，該年度將重新檢討未來ITP課程的設計及取向。
本年度來自各國的學員包括日本、新加坡、韓國、菲律賓、紐西蘭、印度、中國大陸、法國、比利時、南非、智利、巴西、巴基斯坦、南斯拉夫及甘比亞共二十五人。由於學員來自各不同國家，所以提供了來自各國政府部門之學員學習世界各國（含已開發國家、轉型期國家及開發中國家）現行的租稅制度及財政政策的環境及機會。另一方面藉由參與國際租稅班討論課程，進而瞭解目前的國際租稅趨勢發展情況，以做為各國政府部門學員改進該國租稅制度的參考。
國際租稅班之全期研修包括春、夏、秋、冬四季密集課程，夏季課程自七月底開始，為期三週的暑期先修班主要是為奠定學員往後在秋、冬、春三季課程的基礎。先修班課程的設計著重租稅觀念及原則性的簡介，包括1.法律方法、研究、分析2.個人所得稅概論3.營利事業所得稅概論4.國際租稅概論5.公共財政概論6.會計學。至於秋、冬、春三季的課程則為哈佛法學院研究所的正規課程，多數必修課程皆與法學院美國本地學生一同研習。
貳、課程簡介及學習心得
國際租稅班課程的設計，基本上除了提供學員瞭解美國租稅法之課程之外，該班課程的最大的特色是提供了世界各國租稅制度比較課程，特別是在討論課程的設計，給予學員自行介紹本國稅制的機會外，另外也可藉以瞭解世界其他國家包括已開發國家、轉型期國家及開發中國家的租稅制度。該班課程分為必修課程及選修課程兩種，前者為ITP學員必需修習的基本課程，包括聯邦個人所得稅法、開放經濟下的公共政策、比較租稅政策及稅務行政、加值稅及所得稅之國際課稅課題。至於選修課程，則由學員依其需求選修哈佛大學法學院、商學院及甘乃迪學院之課程，亦可至其他大學或學院選修課程，最鄰近者如麻省理工學院所開立的相關課程。以下就本人在國際租稅班修習之主要科目，以課程內容簡介及學習重點說明如下：
一、法律方法、研究、分析（Introduction to Legal Methods, Analysis,and Research）
教授：E.Joan Blum

本課程主要係ITP 學員的暑期先修課程之一。由於ITP 課程進入秋季以後的三季課程，皆與哈佛法學院的研究生一起上課，加以部分學員並非法學學歷背景，所以需要藉由研修該項課程，以具備法學研究的基本認識。該項課程先從美國的法律系統及如何撰寫法律文件開始介紹，接下來再介紹如何進行有關法律課題的研究，包括如何引用相關的法律規定及案例，來進行法律辯證式的研究。後半段的課程實際練習方式來進行。課程所使用的素材都是以法案判例作為研究討論的內容。最後藉由判例的討論，及撰寫法律文件方式的心得報告來瞭解法律方法、研究及分析的運用。本項課程特別值得一提的是，透過介紹並實際操作如何在美國兩大線上法律資料庫（Westlaw及lexis）尋找所需參考的法令規定以及如何引用有效判例的資料，去進行法律研究及分析。有關其課程大綱如下：
(1)法律論證及方法（何謂法律？管轄範圍之界定、聯邦法律來源、聯邦法律立法機構及立法程序、聯邦法律執行機構及執行程序、法律種類及型態、各式法律之協調、司法解釋法令、律師的傳統及社會角色）
(2）法律研究-確認判例（判例的種類、判例的選擇、法令規章的效力研究、判例的效力研究、美國法院系統及訴訟系統、如何尋找及運用判例、判例權限的引用、法令規章的引用、引用法令規章及判例的內容）
二、美國聯邦所得稅法研究（Federal Income Taxation）
教授：Alvin Warren
本課程主要是介紹美國聯邦所得稅制，特別是針對個人所得稅制的探討。課程的進行以即問即答方式進行。課程的內容從美國所得稅稅制的基本結構開始討論。同時除了就所得稅組成的要項配合美國所得稅法相關規定去做研討，也以個案方式去做辯證式的討論。其課程大綱如下：
1.所得額定義及計算（實物所得、資本回收、實現原則、動機原則、債務取消、稅式支出、所得概念）
2.扣除額（營業支出、企業個體及個人分界、個人扣除項目）
3.所得稅額計算（所得稅率、調整後所得額及課稅所得、租稅優惠下的最低稅額、個人所得稅扣抵項目）
4.納稅義務人的決定（納稅單位、個體所得分配、所得規劃、與死者有關的所得）
5.何時認列所得？（處分財產損益、遞延項目、年度報告、遞延補償）
6.資本利得及損失（立法歷史及機制、理論依據、法令規定、營運中企業之出售、一般所得之替代、或有所得）
三、比較租稅政策及租稅管理研究（Comparative Tax Policy and Tax Administration）
教授：Richard Bird and Oliver Oldman

本課程係由2003-2004年ITP班主任Oliver Oldman 及加拿大多倫多大學教授Richard Bird兩位著名租稅學者共同主持的課程。課程進行的方式相當有趣且旁徵博引，令人收益不少。本項課程亦是採用研討方式，課前必須充分收集及研讀資料。由於指定閱讀資料相當多，所以參加討論的事前準備時間相多。課程內容主要是以比較租稅結構方式去進行，也就是以已開發國家、轉型期及開發中國家的不同經濟環境背景及經濟發展階段去討論各主要國家稅制的不同之處。另一方面也就各國租稅改革的發展歷史，去探討各國租稅制度與其經濟、社會及政治環境的互相影響關係。此課程的另一重點是，當探討完最佳稅制具備的基本特徵後，接下來探討如何就各種國不同的環境背景設計適合的稅制。該課程對於不同租稅制度的比較，是從租稅種類、租稅負擔、租稅結構（包括減免項目設計）去進行討論，最後並討論到世界稅制最近的發展趨勢以及對未來可能稅制發展的預測。課程中除了從租稅政策方面去探討外，並對租稅管理方面的議題，也進行多方面的研討，尤其以已開發國家及開發中國家的租稅制度管理可行性（feasibility）及各國納稅義務人遵行度（compliance）去探討比較。最後介紹當租稅政策作為政府政策工具時，如何同時從政府收入、管理可行性、租稅公平性及轉型及政治等方面去考量。有關其課程大綱如下：
1.租稅制度不同點及原因
2.比較租稅研究的功能及限制

3.租稅政策說明及設計議題
4.消費租稅議題
5.勞務所得租稅議題
6.營業及資本所得租稅議題

7.地方租稅議題
8.租稅管理及租稅政策議題

9.促進遵行及控制逃漏稅議題
10.不易課徵租稅議題
11.租稅獎勵制度
12.國際租稅議題
13.租稅改革議題

四、開放經濟下的公共財政政策研究（Public Finance in Open Economies）
教授：Jay Rosengard

本項課程主要是在探討為設計及達成公共財政目標時，主要財政政策的取捨及運作的觀念及考量。課程內容主要包括公共部門規模大小的探討（其中包含對公共財、市場及政府失策的研究）、公共資源的移動及直接稅及間接稅的關係（其中包含租稅經濟、所得及財富課稅問題、銷售稅及加值型營業稅的比較、國際貿易稅，關稅，補助金及使用者付費的比較）、公共支出政策（部門移轉資源計畫及部門績效評估）、財政平衡及赤字預算政策討論、政府部門間財政關係。從該項課程可以習得理論上及實務上在評估及確認各種可能經濟資源的移動以及公共支出政策對於所得分配與社會公平正義、通貨膨脹與總體經濟環境的穩定、資本形成等方面所造成的影響及所需應用的技術。有關其課程大綱如下：
1.公共部門的角色及規模（公共部門干預市場的經濟理論根據、公共部門- 領導者或授權者）
2.公共支出政策（公共財及政府提供之私有財、公共財支出水平決定公共部門生產及私有部門參與生產、政府移轉經濟資源政策、公共部門績效衡量、財政平衡，赤字財政及資本形成）
3.公共資源的運用（租稅經濟學、所得及財富的課稅基礎、間接稅租稅環境，自然資源及租稅政策、租稅獎勵的功能及限制，遵行及強制租稅改革使用者付費政策）
4.政府部門間財政關係及地方政府財政（財政集中化或分權化、資源轉移、地方政府的財政融通）
五、加值型營業稅研究（Value-Added Tax）
教授：Graeme S.Cooper

雖然美國本身沒有加值型營業稅制度，但是仍有兩州設有具備加值型營業稅型態的銷售稅制度。另外美國律師協會（America Bar Association-ABA）也對美國設立加值型營業稅的稅制提出整套建議方案及法條。本項課程從立法背景、經濟影響、管理實務及國際觀點各方面進行探討。同時介紹現行先進國家（包含澳洲、加拿大、歐盟、日本及紐西蘭等國）已使用的加值型營業稅稅制，並與ABA對美國政府建議的營業稅模式進行比較。最後就某些現存關稅聯盟及聯邦制國家的營業稅稅制整合問題探討。該項課程特別採用個別案例來說明加值型營業稅稅制的基本架構及觀念，同時引用及比較歐盟及ABA加值型營業稅稅制的模式差異，來進行辯證式的研究討論。該課程研討大綱如下：
1.營業稅理論(消費稅的型態、營業稅設計基本要素)
2.營業稅結構性要素(營業稅法規範的第一要點-提供、營業稅法規範的第二要點-獨立商業營運、零稅率及免稅項目、進項稅額扣抵機制、營業行為認列及管理議題)
3.營業稅特殊議題(不動產交易議題、財務服務及保險議題、貨物及勞務的國際貿易議題)
六、美國國際租稅面研究(International Aspects of U.S. Income Taxation)
教授：Diane Ring

本項課程主要是提供與跨國交易租稅有關的基本規則及政策的檢視及討論。該項課程內容主要是包括規範外國人（包括外國公司）在美國境內投資及從事商業活動的交易（inbound transactions）及本國人（包括美國公司）在美國境外投資及從事商業活動的交易（outbound transactions）的美國所得稅法規。從該項課程，可以瞭解美國稅法有關跨國交易的租稅法令結構設計、討論課題及相關法規。主要討論課題包括有租稅管轄權，租稅協定，所得來源探討，如何減少或防止重複課徵所得稅以及對於某些形態的所得避免遞延課徵美國所得稅。本項課程從同時適用於美國人及外國人的基本概論及所得來源規則開始介紹，接下來再分別介紹美國稅法如何規範外國人在美國的經濟活動，最後介紹美國稅法對美國人在國外經濟活動的規範。然而不論是從哪一方面討論，有關政策面及管理實務面的問題，一直是每章節討論的重點。有關其課程大綱如下：
（1）國際租稅架構

（2）管轄範圍及重要租稅名詞定義（管轄範圍的基本概念、理論觀點-資本輸入、資本輸出及國家中立、納稅義務人分類及管轄範圍規則）
（3）所得來源（基本概念、利息、股利、服務、租金及權利金、不動產、商品存貨、其他個人財產、通訊所得（含衛星及海底電纜）、運輸所得、國際通信所得
（4）扣抵額（扣抵額的分攤、利息費用、研發費用）
（5）非美國居住者-非營業所得租稅課題（非居住者課稅議題、可確定定期固定所得、扣繳問題）
（6）非美國居住者-淨額基礎之營業所得租稅課題（美國營業之認列）
（7）移轉計價的現存問題及未來發展
（8）遞延課稅制度的利弊得失
（9）外國租稅可扣抵稅額的計算及限制
（10）租稅條約的時代角色及功能
（11）國際租稅規劃的特殊議題
七、國際租稅實務個案研討（Issues In International Taxation）
教授：Diane Ring

本項研討課程主要是用來探討現今國際租稅的重要議題。課程的重心集中在美國租稅規定及其他國家對於跨國交易的規範所造成的國際租稅議題。該項課程由於是屬於研討會性質，所以在上課前必須就指定議題，進行課前研究並撰寫研究報告，在上課前交付教授研究室，待上課時，每個人需就該項主題進行口頭報告並接受教授及學員的問題提問。該項課程另一特色是由教授安排三次實例研究討論會並邀請國際會計師事務所（Price Waterhouse Coopers）稅務顧問、美國奇異公司國際部門租稅規劃專家及美國內地稅務局（Internal Revenue Service）官員分別就美國稅法對外國人（包括外國公司）在美國境內從事營業行為的租稅規劃問題、美國人（包括美國公司）從事美國境外營業行為時，美國稅法及其他國家稅法的規範及關係暨國際租稅競爭議題提出討論。有關該項課程的大綱如下：
1.國際租稅基本概念的建立 
2.決定國際租稅法令屬性的基本理論及政策選擇
3.租稅遞延政策的選擇及利弊
4.跨國營利事業利益分配的所得課稅議題
5.國際租稅合作及維持租稅權議題
6.外國投資者在美國境內營業行為之課稅議題
7.租稅條約：傳統經濟理論的依據及扮演的角色探討
8.金融證券跨國投資所得新金融商品所產生的新課題
9.美國分公司，子公司及跨國合資在國外經營之課稅議題
10.電子商務課稅面臨之挑戰及解決之道
11.國際租稅競爭及租稅天堂
參、結論
藉由此次參加哈佛大學國際租稅班的期間，得以體驗到美國的教育方式與國內不同之處;更特別的是外籍教授透過上課講授或經由討論課程與來自其他國家的同班學員交換彼此的經驗，對於國際環境的現況及趨勢發展，也有很大的幫助。在國際租稅班研讀期間，大都以美國稅制為基礎研究，再以世界其他各國的稅制及區域組織的模式，加以分析比較及評論。以下謹提供美國稅制經常被討論的缺失及期望的改革目標，做為國內稅制改革的參考原則：
一、目前美國稅制仍存在下列值得討論改進的部分：
1避免所得重複課稅：由於美國並未實施兩稅合一制，所以對同一所得來源，造成重複課稅的問題。
2.避免阻礙企業資本形成：由於美國稅法規定，利息費用可以作為企業申報所得時減除之費用項目，因此，藉由減少營利事業所得，企業便可減少繳交所得稅。自然而然對於籌措資金的來源會較傾向於舉債，以獲得租稅利益。然而該部分將有害於企業組織自有資本的形成。
3.改善國際競爭力：美國稅法是對個人或公司課徵全球所得的基本設計，比起世界其他先進國家（特別是歐盟國家）採用屬地主義者而言，顯然在世界經濟環境中，美國企業將較該等國家的企業缺乏競爭力。美國政府為因應該部分缺失，對於美國企業海外子公司未將海外所得匯回國內前，採取延後課稅之規定。
4.避免違反租稅中立性：美國稅制對於某些經濟活動採取優惠措施（例如對於政府債券利息免稅）。相對的，對於某些經濟活動卻採取懲罰性的規定。本來以稅制作為政府推行政策的工具，就會使租稅本身的中立性（不影響經濟決策）受到損害，然而在世界其他國家的政府普遍存在如此狀況，使得這樣的稅制設計並無特殊不利之處;然而重點在於，當政府作為一個決定一個國家經濟資源如何分配的角色時，政府本身是否眼光長遠以及決策是否明智，將決定國家有限的經濟資源，是否能達成預期的經濟效益目標了。
5.簡化稅制，降低徵納雙方的相關成本：研習過美國稅法的人，一定都有相同的感受，那就是相關的稅法規定鉅細靡遺。從好的一方面而言，美國政府對於稅法的規定，盡量設想周到，希望在規範的範圍之內，能夠滿足各方面的需求。然而就我們所知，包括社會、經濟、政治或國際環境的變遷，都可能會影響到原有的規定，不合時宜。所以過於詳細或複雜的稅制，其實是缺乏彈性去因應環境的變遷。加以複雜的稅制，對於稽徵機關的課徵管理成本及對於納稅義務人都是一大負擔。所以對於簡化稅制的改革，也一直是美國政府及民間一致努力的目標。
肆、研究報告：
1、 題目：常規交易法應用在移轉訂價上所面臨的挑戰

2、 報告指導人：哈佛大學法學院助理教授 Diane Ring
3、 研究目的及摘要：由於國際間跨國交易量的快速成長以及交易方式的變遷，加上各國政府對於吸引外人投資的租稅競爭，造成對關係人交易的課稅問題層出不窮。移轉訂價的課題已是目前世界各國與租稅有關的單位或組織經常探討的租稅主題。各國租稅主管機關在體認到全球化經濟時代的來臨以及可能面臨租稅基礎被侵蝕的風險後，為了保全自有的課稅權力同時兼顧吸引外人投資的目標，都已紛紛與國際常規接軌，設立移轉訂價法規及事前協商制度。常規交易法即是國際常規裡用來衡量移轉訂價是否合理的標準。然而常規交易法在移轉訂價的應用上，卻面臨不少理論上的缺失及實務上的困難。因此本篇報告研究目的是希望針對常規交易法目前應用在移轉訂價時，所面臨的問題，能夠提出某些原則性的歸納並探討解決之道。本篇報告從常規交易法應用在移轉計價上的理論依據及其缺失先探討，再由可能的替代方案應用在移轉計價方面，來探討各方案的利弊得失，接下來對於世界各國於移轉計價租稅規範的最新趨勢有所歸納，並於結論中提出常規交易法應用在移轉訂價的某些原則性的建議。
4、 研究報告內容要目：

(1) 簡介
(2) 使用常規交易法的評估
1.使用常規交易法的理論依據
2.使用常規交易法缺失評論 

(3) 常規交易法的替代方案 

1.單一計稅法
2.事前協商法

(4) 世界新發展 
(5) 結論 

1.單一及多方計稅

2.簡化及明確原則
3.國際接軌原則
4.國內及跨國交易並重
5.處罰的開始
   6.如何選擇標準方法
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(1) Introduction
As we know, the most important issue of the international taxation is how to share the tax base created from the cross jurisdictions. We also know that Arm’s Length Standard (ALS) is the prevailed method on allocating income among the countries of the world, especially including the OECD countries and U.S. But because many reasons, including the change of the economic environment,  the ALS method was criticized for its inability to solve the transfer pricing and financial maneuver usually manipulated by the multinational corporations to minimize their global tax liabilities. This paper firstly depict the fundamental concepts and problems caused by the international trading between the related parties, then summarize the arguments for and against to the “ALS” applied in allocation income from the cross-border between the related parties and discuss about the suggested alternatives. Finally, this paper will discuss about some new developments of the ALS in modern economic environment of the world. Finally, I will propose some principles of the application of the ALS.     

1. Rationale for allocation on income from cross-border transaction

(a) Avoid double taxation: Multinational corporations operate their business as an economic unit since they separate their affiliates in various legal forms among the countries. The problem is which jurisdiction has the tax right to impose the income tax? As we know, the benefit theory claims that income derived from source countries should have the right to levy the income tax therein. On the other hand, resident countries claim that they have some rights to impose the residual rights on this income. As a result, if there isn’t any method to allocate this kind of income, then it will lead to double taxation.

(b) Maximize the global profit: Companies both large and small continue to pursue cost-sharing strategies to optimize the global business opportunities and minimize world-wide taxes. If there are absent of general and acceptable rules for allocating cross border income, it will lead to the serious tax competition among the countries in the world. Thus, the investment decisions made by multinational corporations will be distorted and the economic inefficiency will destroy the global welfare. Of course, the allocation method under the agreement among most of the countries in the world will lead to maximize the global profit. To decrease the complying and administrative cost is another efficiency factor we must figure out. If there is absent of acceptable allocation method, on the one hand, the taxpayers will bear the undesired tax burden, and the other hand, the tax authorities will bear high administrative cost and budget risk associated with the unpredictable tax revenue. As a result, the taxpayers won’t undertake the world trade venture despite the potential returns and government will busy in dealing with the endless litigation at the same time.

2. How to allocate income from cross- border transactions
What kind of principle should determine the allocation of a multinational enterprise’s tax liability among the jurisdictions in which it operates? Basically, we can easily answer this question in principle, such as acceptance, transparence and simplicity. But it is really difficult to provide a pragmatic method to satisfied all aforementioned principles. Especially, every country presumably protects their own interests (tax base). Furthermore, the fairness, efficiency and administrative feasibility are the other factors must be considered and attained when countries intend to make the desirable tax policies. 

(2) Evaluation of Arm’s Length Standard

U.S government employs a separate accounting system which requires that multinational corporations set transfer prices for their transactions with the related parties as if these transactions had occurred at Arm’s Length with unrelated parties. This is so-called Arm’s Length Standard (ALS), which prevailed in most countries in the world. Generally, we can say ALS is the current international norm on allocation cross-border income. Even it prevails among the countries, but there are still many unsatisfactory disputes over this method. We will discuss the arguments for and against to this method as followings. 

1.Rationale for ALS
(a) International acceptance: Because ALS achieved international acceptance and can be made to be a reasonably objective, determinate standard. Then it won’t lead to the over-taxation or under-taxation.

(b) Economic neutrality: Multinational corporations choose the form of organization should base economic cost and benefit and not be distorted by tax consideration. If there is an international acceptable rule for allocation income, such as ALS, then neutrality will exist between affiliated and unaffiliated firms.  
(c) Economic reality: Basically, the ALS actually allocates income among affiliate’s economic activity. In other words, this method assumed the separate accounting entity can provide separate economic activity attributed to each affiliate and the allocation of income based on economic activities. 

 2.  Criticisms on ALS (Challenges Faced by ALS)

(a) Economic perspectives: In fact, the presumption viewing related parties as if they were unrelated parties is inconsistent with the economic reality. Because multinational corporations not treat each affiliates as a separate entity which bargains with other subsidiaries at arm’s length. On the contrary, multinational corporations are usually integrated each subsidiaries contribution and consider the transfer price under the control. Thus, such presumption is always false and nonsense. 

(b) Inexistence of comparables: ALS determine the transfer prices depends on the assumption that it can find unrelated firms engage in the same transaction under the same circumstance as the commonly controlled firms. This is seldom possible situation even similar cases (such as transfer intangible properties). Especially, when related corporations transactions prevalent and more complex with the growth of worldwide economic integration and intercompany trade. Thus, there are fewer uncontrolled transactions available to use as standards for comparison. Furthermore, comparing with accounting returns are always not equal to economic returns. 
(c) Uncertain expectation: Basically, the ALS actually allocates income among affiliate’s economic activities based on expectations at the time of transfer. But the expectation is just the estimate for the future income which is full of uncertainty. For examples, how to justify the correct fair market value and future cash flows. As a result, such transfer price based on ALS will inevitably be indeterminate and difficult to administer. 

(d) Huge administrative cost and comply cost: Because there are no clear rules to allocate income, tax authorities and taxpayers will bear the undue cost to deal with the related transactions and litigation. All in all, the economic source will be used inefficiently and hurt global welfare.  

(3) Alternatives 

As we know, trades become more global and multinationals proliferate and more trades consist of high-technology which using intangibles unique to the multinational corporations. We can see that the available comparables are unlikely to be found. As a result, transfer prices and financial maneuver are not adequately addressed by ALS, thus the other alternatives should be considered to substitute the current ALS. We will discuss two methods discussed and proposed in required reading materials as followings. 

1.unitary tax method: this method developed in the late 1800’s from the “unit rules” used by the states for purposing of taxing the property of the transactional railroad. Generally speaking, three concepts underlie this method. First, the separate legal boundary of a multiple entity is ignored. The second, internal transactions are netted out. The third, combined income of the entity is apportioned by formula. As to the advantages and drawbacks of this method are as followings:     
Advantages: 

(a) Economic reality: It is consistent with the economic reality, because it’s under the common control regardless of location and based property and activities are presumed contributed to the integrated income. Thus, the investment decision not interfered with the multinational corporations transfer prices. 

(b) Objectively verifiable measurement: It relies on direct measures of the shares of the selected income-producing factors. Thus, the formulary apportionment of the income can be quantified on objective basis than by hypothetical ALS.

(c) Lower complying and administrative cost: Because it deemed the separate affiliates as one economic unit, the detailed inquiry like ALS under separate accounting process is unlikely necessary. Thus, it will lower the taxpayers’ complying and tax authorities’ administrative cost.

(d) Discourage shifting income: Because it netted out all internal transactions, it will curtail the freedom of firms to move accounting profits around to minimize the tax liabilities.

(e) Provide taxpayers more certainty: Only require a division of profits rather than a search for ALS prices and ALS fair market value.
Drawbacks:

(a) Difficult international agreement on definition of unitary: only sufficiently interdependent, then unitary taxing method is probably superior to the ALS, but what’s definition of unitary unit could be accepted by the international community, and if the definition different, then it will lead to over-taxation or under-taxation and the comply and administrative cost will greater than ALS.  

(b) Difficult international agreement on the apportionment formula: The definition of the apportionment formula also need be agreed, the formula often valuing the factors in the formula. Since every country would have an incentive to use a formula and valuation methods that emphasize the factors most beneficial to that country, these agreement would be difficult to achieve. Furthermore, a predetermined formula can’t represent all of the factors generate income.
(c) Great economic distortion: Multinational corporations would have incentive to shift formula factors to lower tax countries. Thus, it will cause greater economic distortions than ALS which on shift accounting income not physical factors.  

2.Advance Pricing Agreement (APA): This method allowed taxpayers can suggest a transfer price method in advance and if tax authorities agrees, then the method can be applied by the taxpayer which no fear of tax authorities adjustment under the ALS systems. APA represent a promising development, if tax authorities establish published standards for applying APA to specific industries, then it will probably lead to majority of domestic and international acceptance. But there are some drawbacks of applying APA. One is that APA is costly and complicated since the corporations must prepare many documents to prove their suggestions. The other one is that tax authorities don’t publish the cases because of protecting the business secret for the taxpayers, then no standards available for comparison.
(4) New Development
1.The Japanese tax authorities have issued a cabinet order to amend the tax regulations regarding transfer pricing to recognize the transactional net margin method (TNMM) as an acceptable transfer pricing method in Japan. The new Japan-US income tax treaty, ratified in March 2004, and the diplomatic note accompanying the treaty explicitly state that the contracting states will follow the OECD transfer pricing guidelines. As part of its 2004 tax reform, Japan introduced the TNMM in its transfer pricing legislation to make the rules more consistent with the OECD guidelines. (2004,Japan tax reform)
2.UK transfer pricing and thin capitalization rules will no longer affect only international transaction - they will soon apply to UK - UK transactions as well.  Businesses have less than three months to get to grips with the proposals.  The transfer pricing regime is being extended to all related party transactions, a change that has been prompted by recent decisions of the ECJ that leave the current rules open to challenge under EC law as they discriminate based on residence.(2004-U.K)
3.The IRS issued proposed regulations on 5 September 2003 on the tax treatment of service transaction and the allocation of income and deductions from intangibles under Internal Revenue Code section 482.The IRS ‘s stated the purposes in issuing the new regulations are (1) to achieve greater consistency and harmony between the treatment of controlled service transactions and the treatment of controlled transfers of tangibles and intangibles;(2)to update the 35-year old service rules to reflect the current economic and business realities; and (3) to provide a new regime to deal with services that use or transfer high value intangibles. The proposed regulations would require many intercompany services transactions as they perform for their tangible and intangible transactions.    (2003-U.S.A)
4.In this issue, featured articles include: France and Italy Settle First Case Under Arbitration Convention: Secret Comparables are Alive and Well in Canada: The Secrets of Keeping Secrets: Spain Delays Transfer Pricing Documentation Requirements: Germany Adopts Transfer Pricing Documentation Requirements and Penalties: India Issues Transfer Pricing Guidelines.(2003-EU) 

5.In this issue, featured articles include: PATA Finalizes Uniform Transfer Pricing Documentation Package: LMSB Commissioner Launches Transfer Pricing Compliance Initiative: Sweden Proposes Transfer Pricing Documentation Requirements: The Best Method for Determining Cost-Sharing Payments: US and India Agree to Suspend Collection of Taxes during Mutual Agreement Procedure: Federal Council to Decide on German Transfer Pricing Documentation Regulations.(2003-world)
6.
The Pacific Association of Tax Administrators (PATA) released on March 12 its final transfer pricing documentation package. The final documentation package is based on a proposal released in July 2002. The documentation package offers multinational taxpayers the option of preparing uniform documentation that will provide penalty protection in all PATA jurisdictions. Taxpayers electing to apply the documentation package must comply the three operative principles, one and the first of the three operative principles is “Reasonable efforts to apply the Arm’s Length Principle”. Taxpayers must make reasonable efforts to establish their transfer pricing in accordance with the arm’s length principle consistent with the OECD guidelines . 
(5) Conclusions 

1.Unilateral and Multilateral: As we know, the international taxation is respect to the allocation tax right among the countries of the world. Even as the U.S. biggest capital export and capital import country in the world, it still should consider the harmonization of the U.S taxation with the international community. If the U.S. adapts the unilateral taxation system to deal with the international trade transactions and ignore other countries different tax system, then we can see that the tax competition will occurred in the world. As a result, it will lead to less economic efficiency and harm the global welfare. Therefore, we suggest that any method adopt by the U.S. including the ALS, the agreement within the countries of the world is the most important factor must be considered and achieved. In other words, the best method employed by the country, should be the one which can be accepted by the other countries in the world.
2.Simplicity and Precision: Simplicity is one of the goals of optimal tax system. On the other hand, the precision is the important property in measuring economic reality and deciding the tax liability of the taxpayers. Simplicity can reduce the complying cost bear by the taxpayers and administrative cost bear by the tax authorities, but possibly sacrifice some equity. Precision can promote fairness among the taxpayers with ability to pay, but it possibly cost taxpayers and tax authorities very much to achieve. As to the allocation of the income among the different jurisdictions, what is the optimal method will depend on the tradeoff between the simplicity and precision. In my opinion, since any method mentioned above-including ALS- is related to presumption, estimation and arbitrary formulas, thus the complete precision is impossible. Therefore, we suggest to choose simpler but less precise method. Of course, the degree of “rough just” should be controlled within the reasonable extent.
3.Consistent with the International norm: It is necessary to set the arm’s length standards to match the international taxation norm such as OECD guideline since the issues are always involved in the cross-border transactions. As we see, the new development mentioned above, the Japanese tax authorities have amended the tax regulations regarding transfer pricing to recognize the transactional net margin method (TNMM) as an acceptable transfer pricing method in Japan. Even as developed countries, America and Japan still need to adapt themselves to comply with the international taxation norm which is suggested by the OECD since the transactions are always related to two or more governments.   .   
4. Focus not only about the cross-border transactions: Generally speaking, the topics of the arm’s length standards are focus on allocating the profits among the countries. We can see the new trend of the transfer pricing auditing in UK. Apparently, UK transfer pricing and thin capitalization rules will no longer affect only international transaction. As we know, the transfer pricing rules are set for regulating the transactions between the related parties but not only for the cross-border transactions. In essence, if the transactions will affect the profit sharing and tax payment among the related parties then it should be the case of the transfer pricing issues. But we can see the new trend will expand the auditing scope to regulate the transactions among the related parties not only the cross-border transactions but include the related parties’ transactions within the same country.   
5.Not adjustment but penalty! While the assessment of transfer pricing penalties has been expected for some time since the application of the penalty could prevent the intention of avoiding the tax. The improper application and enforcement of the arm’s length standard may have resulted in “inappropriate income tax shifting” that would erode the tax base of the country. There are some new stories of dealing with such transfer pricing cases. The Canadian CRA recently assessed its first transfer pricing penalty under Canadian transfer pricing legislation. Another case is the provisions introduced in April/2003 provided the German tax authorities three punitive measures in case of the noncompliance (codified as section 162 of the General Tax Code): First, the penalties ranging from 5 to 10 percent of the income adjustment may be levied; even if the tax audit does not result in an income adjustment a minimum amount of 5,000 Euro per year is charged; the second, the burden of proof shifts to the taxpayer; the third, in case the tax authorities estimate the taxpayer’s income, and if there is a price range, the tax authorities may choose the point within the range that is least favorable to the taxpayer.    
6.How to choose? As we know, an international-agreed approach to cross-border taxation is essential to promote the free flow of investment. But it is difficult to choose a method could be accepted in the international community. As we know, the ALS is the current international norm in allocating income among jurisdictions. In other words, even ALS was criticized in many aspects, but if we can invite other countries to discuss the suitable modification over this method and then it would be accepted by the international community. As a result, the least cost and the least resistance, and the most acceptable and the most efficient method will be established.     
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