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第一章  研究目的

筆者擔任檢察官一職以來，雖曾有偵辦過被告或告訴人為外國人之刑事案件之經驗，然較少遇到需要大規模境外調查或證據保全之情況。直至民國九十年十一月份，筆者由臺灣臺北地方法院檢察署偵查組，調派至公訴組，對應臺灣臺北地方法院承辦重大經濟案件專股法官時，隨即於九十一年一月份，得知該法官接獲一件被告六人皆為外國人，被害人遍佈歐洲、美洲、亞洲、非洲、大洋洲等五大洲，人數據統計高達一萬餘人、受害金額亦達新台幣近百億元之國際常業詐欺集團案件。

    上開案件之國內外向我國提出告訴之告訴人，目前已達三百人之多，惟本件開庭審理時，卻發生我國實務上前所未見之問題，亦即：（一）外國被害人於我國審判外之陳述，可否逕行採為本件審判之依據？（二）本案一名熟知該國際詐欺集團運作之外國證人，可能為共犯，一旦其自願至我國法庭作證時，可否對其逮捕、拘禁、追訴？（三）犯罪所得均在國外，如何查扣沒收刑事犯罪財產，以利全球被害人受償？

    有鑑於此類跨國犯罪案件愈來愈猖獗，往往對國家經濟產生相當大衝擊，進而筆者對於外國遭遇相似之案件，如何透過國際刑事司法互助，有效發動偵查，迅速查扣沒收刑事犯罪資產，進而保障眾多受害人之權益，產生濃厚之研究興趣。因此本文試圖從我國、美國、英國等三國比較法之角度切入，先探討國際刑事司法互助之法源依據、適用範圍、適用限制等理論基礎，再將三國實務上各個環節運作之狀況，加以研析，以期作為我國日後發展國際刑事司法互助之些許參考。

第二章  國際刑事司法互助之法源依據及適用範圍

  第一節  法源依據

國際刑事司法互助係屬國際刑事制度之一環，而國際刑事制度又屬國際法之一部分，是欲探求國際刑事司法互助之法源依據，須先由國際法之法源根據加以剖析。

國際法之法源依據，係規定於國際法院規約（Statute of International Court of Justice）第三十八條，亦即包括國際公約（International Conventions）、國際慣例(International Customs)、一般原理原則(The General Principles)、國際法院判決（Judicial Decisions），以及知名國際法學者之著作(writings of the most distinguished publicists)
。然而針對國際刑事系統而言，知名國際法學者之著作並不能成為國際刑事制度之法源之一，因其有違許多國家所肯認之「罪刑法定主義原則」
。此外，有鑑於國際犯罪之追查或刑事判決之執行，除經由國際法庭直接為之外，往往尚須透過國內刑事司法系統之支持，因而國內之法律亦成為國際刑事司法制度之重要環節。

    雖然國際刑事司法互助屬於國際刑事司法制度中之一部分，但其法源依據通常卻稍有限縮。亦即國際刑事司法互助之法源基礎，通常不外乎係國際公約，其中較著名者包括國際法院規約
、國際刑事司法互助標準規約（Model Treaty on Mutual Assistance in Criminal Matters）
、有關特定國際犯罪之多邊條約(Multilateral treaties concerned with certain international crimes)、有關跨國刑事合作之多邊條約(Multilateral treaties on the specific subject on inter-state cooperation in penal matters)等，以及國內之立法(National legislation)
。

第二節  適用範圍

    國際刑事司法互助之適用範圍得分為廣義及狹義兩種。所謂廣義之國際刑事司法互助，通常係指國際刑事司法制度之執行層面，其範圍包括：引渡(Extradition)、刑事法律互助(Mutual legal assistance in penal matters)、移轉在外國遭判刑之本國人犯至本國服刑(transfer of prisoners)、搜索扣押及沒收犯罪所得(Search, Seizure and forfeiture of illicit proceeds of crime)、外國刑事判決之承認(recognition of foreign penal judgments)，以及移轉刑事程序(transfer of penal proceedings)
等。

至於狹義之刑事司法互助，則係僅包括前述之刑事法律互助—取得證言或陳述、提供供證之文件、紀錄及物品、確定關係人之所在或確認其身分、送達文件、為作證或調查等目的而解送受拘禁人，以及搜索扣押與沒收犯罪所得。

因引渡所涉及之層面及問題甚多且廣，因而本文之研究範圍，係僅就狹義之刑事司法互助部分加以論述。

第三章  我國、美國、英國之刑事司法互助制度之概述

  第一節  我國、美國、英國之刑事司法互助法源依據

第一目  我國之法源依據

    我國目前分別與有邦交之多米尼克、多明尼加、巴拉圭、南非、史瓦濟蘭、馬拉威、哥斯大黎加等國曾簽訂有關引渡方面之雙邊條約
，並於民國八十四年間，與南韓簽署「司法文件交換協定」（Agreement on Exchange of Judicial Materials Between The Ministry of Justice of The Republic of China and The Ministry of Justice of The Republic of Korea）。

至於我國與美國間，雖然於民國八十二年一月十四日，有簽訂「北美事務協調委員會與美國在台協會在犯罪偵查與訴追方面合作之瞭解備忘錄」，然該備忘錄僅宣示兩國應針對刑事案件加強合作，如有必要，雙方執法官員得出庭作證等條文，且該備忘錄由文義觀之，應不具法律效力，因而中、美雙邊一直沒有正式之條約或協定，以促進兩國間之刑事司法互助合作。直至民國九十一年三月間，兩國才正式簽署「駐美國臺北經濟文化代表處與美國在臺協會間之刑事司法互助協定」，進而為兩國之刑事司法協助，展開新頁。
此外，我國目前國內法有關國際刑事司法互助之相關規定，僅有「引渡法」得以遵循，其他相關之法律則付之闕如。

第二目  美國之法源依據

    美國迄今已與數十國簽訂司法互助條約(Mutual Legal Assistance Treaties, MLATs)，以作為國際刑事司法互助之法源。至於國內法部分，係規定於美國聯邦法典有關司法程序部分之第一七八一條、第一七八二條、第二四六七條( 28, U.S.C.§1781、§1782、§2467)
，以及有關刑法及刑事程序部分之第三五○八條（18, U.S.C. §3508）。

第三目  英國之法源依據

    在西元一九五○年代，歐洲議會部長級委員會(The Committee of Ministers of the Council of Europe)
體認到歐洲各國間刑事司法互助之必要性，因而先於西元一九五七年間，草擬「引渡條約」(Convention on Extradition)，復於西元一九五七年至一九五八年間，擬定「刑事司法互助條約」(Convention on Mutual Assistance in Criminal Matters)，之後並開放歐洲議會之會員國於西元一九五九年四月二十日前簽署完成
。

        嗣後歐洲議會又於西元一九七八年通過前開條約之增補協定書（Additional Protocol），並於西元一九八二年生效，將刑事司法互助之範圍擴張到適用於財政罰及刑事判決之執行
。

英國一直沒有簽署前開條約或增補協定書，直至西元一九九一年六月二十一日始完成簽署，但同時英國本身也立法通過「刑事司法國際合作法」(The Criminal Justice 〈International Co-operation〉 Act)，該法律亦於西元一九九一年十一月二十七日生效。該法律基本上業將歐洲議會所制訂之前揭條約內容涵蓋於其中
。

    由於犯罪活動不斷擴展，需要更多國際合作與之抗衡，因而現今歐盟(European Union)又草擬一份「歐盟會員國間之刑事司法互助條約」（Establishing the Convention on Mutual Assistance on Criminal Matters between the Member States of the European Union）。此外，另草擬針對西元一九五九年公約之第二份增補協定書(Preliminary Draft Second Additional Protocol to the European Convention on Mutual Assistance in Criminal Matters)。這兩份草擬之條約及第二份增補協定書，除增強原本西元一九五九年公約之效能外，亦尋求解決多年來實務運作上遭遇之問題。然由於該兩份草擬之條約與增補協議書，目前尚在歐盟進行討論中，可望日後將得作為國際刑事司法互助之法源依據
。

  第二節  我國、美國、英國之刑事司法互助之範圍

第一目  我國刑事司法互助之範圍

    根據「駐美國台北經濟文化代表處與美國在台協會間之刑事司法互助協定」第二條規定，中、美兩國刑事司法互助範圍包括：取得證言或陳述、提供供證之文件、記錄及物品、確定關係人之所在或確認其身分、送達文件、為作證或其他目的而解送受拘禁人、執行搜索及扣押之請求、協助凍結及沒收資產、歸還補償、罰金之執行程序，及不違反受請求方所屬領土內法律之任何形式之刑事協助等。

然上開刑事司法互助之範圍尚有下列適用上之限制，亦即倘所涉行為係觸犯軍法而非觸犯普通刑法、該請求之執行將有害於受請求方所屬領土內之安全、公共秩序或類似之重要利益、該請求與本協定不符，或請求搜索扣押，惟所涉行為在受請求方所屬領土內不構成犯罪等情形時，受請求國得拒絕協助，前揭協定第四條定有明文。

第二目  美國刑事司法互助之範圍

從美國聯邦法典第一七八一條、第一七八二條之法條規定，雖無法非常明顯看出到底司法互助之範圍為何，但在被告暨上訴人為John Fecarotta一案中，被告係美國底特律之居民，因其違反加拿大之麻醉藥品管制條例(The Narcotic Control Act of Canada)，旋遭加拿大之檢察官起訴，加拿大政府遂請求美國法院提供被告位於底特律銀行之帳戶明細，做為證據之用，美國地方法院准予所請，遂簽發令狀，請銀行提供相關文件，被告不服，上訴二審法院，爭執美國聯邦法典第一七八二條並不適用於外國之刑事追訴程序，然而第六上訴巡迴法院法官卻表示：美國早於西元一八五五年，即通過聯邦法案，授權聯邦法院對外國提供司法協助，嗣後復於西元一八六三年，立法通過另一法案，准許聯邦法院針對外國金錢或財產損失之訴訟，取得證言。而該法案於西元一九四八年修正時，則明確規定，該司法協助適用於繫屬於外國法院之民事案件（any civil action pending in any court in a foreign country）。一年後，有關僅適用於民事案件之法文，又遭修正為得適用於任何繫屬於外國法院之司法程序案件(any judicial proceeding pending in any court in a foreign country)。之後在西元一九六四年再度修正時，其立法目的更朝向擴大司法互助之範圍，而此次修正案也成為現行聯邦法典第一七八二條之雛形
。是由上開案例亦可得知，美國國內法所規定之司法互助範圍，係包括刑事及民事案件。

雖然美國聯邦法典所訂定司法互助之適用範圍，廣義地涵蓋民事及刑事案件，然從美國、墨西哥間之司法互助合作條約(Mutual Legal Assistance Cooperation Treaty With Mexico)、美國、加拿大間之刑事司法互助條約（Treaty With Canada on Mutual Legal Assistance in Criminal Matters），及美洲國家間之刑事司法互助協定（Inter-American Convention on Mutual Assistance in Criminal Matters）觀之，可清楚得知美國與外國所簽立之司法互助協定，均僅限於刑事案件之預防、偵查與追訴方面之協助，且此刑事司法協助並不適用於軍法案件、政治案件、有害美國公共政策或利益及國家安全之案件，或不符合雙邊協定目的之案件
。
第三目  英國刑事司法互助之範圍

    一、西元一九五九年之歐洲刑事司法互助條約

        歐洲刑事司法互助條約第一條明文約定：只要請求國對該刑事程序有管轄權時，被請求之締約國應提供刑事互助，但該刑事互助並不適用於逮捕、判決之執行或是軍事刑法之範疇
。

二、西元一九八二年生效之增補協定書

        依據西元一九八二年生效之增補協定書第一條、第二條之約定，將刑事司法互助之範圍，擴張至財政罰事件，且第三條明文規定，有關刑罰之執行，亦屬司法互助之範疇
。

    三、西元一九九○年之英國刑事司法國際合作法

        該法律第一條、第二條均明定，適用刑事司法互助之範圍，僅限於已繫屬於法院，或已展開偵查之刑事案件
，其具體內容則規定於同法第三條至第九條，及第二十二條，包括：在國外取得證據供英國使用、在英國取得之證據，供國外使用、為作證或協助調查之目的，移轉英國之人犯至外國、為作證或協助調查之目的，移轉國外之人犯至英國、執行搜索扣押、執行國外之財產沒收命令、引渡人犯等。

    四、草擬之歐盟會員國間之刑事司法互助條約，及第二份增補協定書

        草擬之歐盟會員國間之刑事司法互助條約，及第二份增補協定書，更放寬刑事司法互助之範圍至行政罰，且將以往須透過國務院等行政系統聯繫，始得請求刑事司法互助之程序，修正為直接得透過兩國間之司法機關直接聯絡，以減少公文往返時間之浪費
。
  第三節  三國相關制度之異同

	
	我國
	美國
	英國

	法源依據
	國際法部分：與外國簽訂雙邊條約；

國內法部分：僅有引渡法
	國際法部分：與外國簽訂之雙邊條約；

國內法部分：美國聯邦法典第一七八一條、第一七八二條、第三五○八條
	國際法部分：歐洲多邊條約、與外國簽訂雙邊條約；

國內法部分：英國刑事司法國際合作法

	適用範圍
	刑事案件
	國際條約部分：限於刑事案件；

國內法部分：包括民事、刑事案件
	包括刑事、財政罰案件

	適用之限制
	不包括軍法、財政罰案件、有違領土安全、公共秩序或重要利益，及不符合雙邊協定目的之案件
	不包括軍法、政治案件、財政罰案件、有違美國公共政策或利益及國家安全之案件、不符合雙邊協定目的之案件
	不包括軍法、政治案件


第四章  我國、美國、英國請求他國取得證據供本國使用之程序

第一節  我國

    我國倘欲請求美國提供證人之證詞予我國使用時，依據「駐美國臺北經濟文化代表處與美國在臺協會間之刑事司法互助協定」第九條第一、二、三項規定：受請求方（指美國）所屬領土內之人經依本協定受請求自其取得證據者，必要時應強制其出庭、作證或提供包括供證之文件、紀錄及物品在內之證物。受請求而做虛偽證言者，無論以口頭或書面方式，須在受請求方所屬領土內，依該領土內之刑事法規定予以追訴及處罰（第一項）。 受請求方之指定代表人於受請求時，應先行提供有關依本條規定取得證言或證據之日期及地點之資料（第二項）。受請求方所屬領土之主管機關在執行請求時，應准許請求中所指明之人在場，並依照受請求方所屬領土之主管機關所同意之方式，准許其詢問作證或提供證據之人，並進行逐字紀錄（第三項）。

    此外，如係欲請求他國提供文書，則規定於該協定之第十四條第一項：受請求方所屬領土內之主管機關應盡最大努力以有效送達請求方之指定代表人依本協定規定所提出與任何協助之請求全部或部分有關之文書。

    除得向美國請求提供證人之證言及文書證據外，尚得請求美國將其國人送交至我國領土內應訊或作證，此於上開協定第十二條第一項定有明文。然此條文在適用上有嚴格之限制，亦即同條第二項清楚規定：受請求方之指定代表人可要求請求方之指定代表人承諾，對於依本條被要求至請求方所屬領土內應訊之人員，不得因該人於進入請求方所屬領土前之任何作為、不作為或有罪判決而予以起訴、羈押、傳喚或以其他形式限制其人身自由，亦不應強制該人在該請求所未涉及之任何其他偵查、起訴或訴訟程序中作證或協助，除非事先取得受請求方之指定代表人與該人之同意。

    至於請求他國提供證據之形式，原則上應以書面為之，除非緊急情況下，經受請求國之同意以其他方式提出者，不在此限，但以其他方式提出時，除經受請求方之同意外，應於提出請求後十日內以書面確認之，上開協定第五條第一項定有明文。

第二節  美國

    美國聯邦法典第一七八一條第（a）項第（2）款、第（b）項第（2）款規定：美國法院得簽署書面請求(letter rogatory)，經由國務院(Department of State)轉交，或自行交由外國之指定法院或人員， 請求司法互助
。同法第一七八二條則規定：司法互助範圍包括提供證言及文件，主要作為審判程序或刑事偵查程序之用。

    而前開法條雖無明訂法院係依職權或依聲請而向外國請求刑事司法協助，但按照美國之判決顯示，美國法院通常係因檢察機關
或被告
之聲請，始以書面透過國務院或直接向外國法院請求協助。另外，請求他國提供刑事司法互助並非毫無限制，而是必須符合聯邦刑事程序法令（Federal Rules of Criminal Procedure）第十五條關於證人無法到美國作證，但該證言對審判有實質重要性，且不妨害被告憲法上交互詰問之權利為原則之規定
。
  此外，美洲國家間之刑事司法互助協定第十條、第十八條、十九條
、美國、加拿大間之刑事司法互助條約第六條、第七條、第十二條
、美國、墨西哥間之司法互助合作條約第七條、第九條
亦有類似之規定足資參照。

第三節  英國

英國於西元一九九○年制定之刑事司法國際合作法第三條規定：只要犯罪已發生，或基於合理之懷疑認為犯罪已發生，或該犯罪業遭起訴時，法官經由檢察機關(A prosecuting authority)
或遭起訴被告之聲請，或經指定之檢察機關（A prosecuting authority which is for the time being designated）
本身，以書面請求方式(a letter of request)，轉交由國務卿(Secretary of State)請求他國提供證據。至於書面請求之格式，並未規定於該法中，反而係在西元一九五九年之歐洲刑事司法互助條約第十四條規定，書面請求之內容，最少應包含：（一）請求機關；（二）請求之客體及理由；（三）儘可能指明關係人之身分及國籍；（四）關係人之姓名及地址；（五）罪名及犯罪事實之摘要。此外，英國針對書面請求之格式，尚制定一套鉅細靡遺之準則（Seeking Assistance in Criminal Matters from the United Kingdom: Guidelines for Judicial and Prosecuting Authorities），供司法機關參酌
。

第五章  我國、美國、英國接受他國請求提供本國證據之程序

第一節  我國

    「駐美國臺北經濟文化代表處與美國在臺協會間之刑事司法互助協定」第九條第一、二、三項規定：受請求方（指我國）所屬領土內之人經依本協定受請求自其取得證據者，必要時應強制其出庭、作證或提供包括供證之文件、紀錄及物品在內之證物。受請求而做虛偽證言者，無論以口頭或書面方式，須在受請求方所屬領土內，依該領土內之刑事法規定予以追訴及處罰（第一項）。 受請求方之指定代表人於受請求時，應先行提供有關依本條規定取得證言或證據之日期及地點之資料（第二項）。受請求方所屬領土之主管機關在執行請求時，應准許請求中所指明之人在場，並依照受請求方所屬領土之主管機關所同意之方式，准許其詢問作證或提供證據之人，並進行逐字紀錄（第三項）。

    前開條文係針對我國接受外國請求，取得國內證人證言之相關規定，如係受外國請求提供文書，則規定於該協定之第十四條第一項：受請求方所屬領土內之主管機關應盡最大努力以有效送達請求方之指定代表人依本協定規定所提出與任何協助之請求全部或部分有關之文書。

第二節  美國

    美國聯邦法典第一七八一條第（a）項第（1）款、第（b）項第（1）款規定：外國法院得簽署書面請求(letter rogatory)，或利害關係人之聲請，經由美國國務院(Department of State)轉交，或自行交由美國之指定法院或人員， 請求司法互助
。同法第一七八二條第（a）項則規定：司法互助範圍包括提供證言及文件，主要作為審判程序或刑事偵查程序之用，且本項特別指明，得尋求刑事司法協助的主體，除外國法院外，尚包括訴訟關係人（Litigants, Interested Persons）
。

    詳言之，此書面請求之目的，是外國法院透過外交管道，尋求美國法院協助取得證詞、文件或其他證據。而美國國務院則擔任傳遞此項請求之管道，之後國務院再將書面請求交予司法部(Department of Justice)。而司法部所屬之國際事務司刑事組(The Office of International Affairs in the Criminal Division)先將此書面請求充分審閱，確定得在美國現行法律下執行後，便會將此項請求交由證人或證據所在之地方聯邦檢察署(The Office of the U.S. Attorney in the federal judicial district where the witness or evidence requested is located)。之後地方聯邦檢察署即向美國地方法院聲請執行此書面請求。美國地方法院如果同意予以刑事司法協助，此時通常會指派一名美國助理檢察官( Assistant U.S. Attorney)來執行取得證言或文件。但如必要，法院會以強制之方式，亦即簽發傳票，要求提供文書或強制證人至檢察官處提供證詞。此項刑事互助程序，通常需費時三到六個月始得完成
。

第三節  英國

英國於西元一九九○年制定之刑事司法國際合作法第四條規定：只要犯罪已發生，或基於合理之懷疑認為犯罪已發生，且該犯罪業遭起訴或已展開偵查時，英國國務卿經由外國法院、檢察機關之聲請，得指定適合之法院蒐集證據，並有法警（the court liaison officer）負責安排聯繫證人之出庭作證事宜
。

但英國並非全盤接受外國之請求，亦即依據刑事司法國際合作法第四條第三項之規定，該外國之請求係涉及財政罰，則英國國務卿即不會行使指定適當法院蒐集證據之權限。另外，依照西元一九五九元之歐洲刑事司法互助條約第二條之規定，倘請求係有關政治犯或財政罰，或是有害於領土、國家安全、公共秩序或其他類似之重要利益時，亦得拒絕提供協助。

第六章  我國、美國、英國為作證或調查等目的解送受拘禁人之程序

第一節  我國

駐美國台北經濟文化代表處與美國在台協會間之刑事司法互助協定第十一條第一項、第二項規定，基於本協定所定協助之目的，經受請求方所屬領土內主管當局拘禁之人，被請求在請求方所屬領土內出庭者，如經其本人及締約雙方指定代表人之同意，得由受請求方所屬領土解送至請求方所屬領土內；相對地，請求方所屬領土內主管當局拘禁之人請求在受請求方所屬領土出庭者，如經本人及締約雙方指定代表人之同意，得由請求方所屬領土解送至受請求方所屬領土內，以達協助之目的。

    此外，為達本條之目的：受移送方所屬領土內之主管機關，除經移送方所屬領土內之當局授權外，應有使被移送之人繼續受拘禁之權力與義務；且受移送方所屬領土內之主管機關，應在解送之日起三十日內，或在情況許可之下，或經雙方指定代表人同意之情形下，儘速將被移送之人解還移送方所屬領土受拘禁；又受移送方所屬領土內之主管機關不得要求移送方所屬領土內之主管機關發動引渡程序以達送還被移送之人之目的；另被移送之人於受移送方所屬領土內受拘禁期間，應折抵其在移送方所屬領土內所受判決之服刑期間（同條第三項）。

第二節  美國

    美國聯邦法典第三五○八條規定：美國司法部部長如認在美國刑事程序之進行中，有必要讓在外國被羈押之受拘禁人至美國作證，得請求他國將該受拘禁人暫時解送至美國，之後再歸還於外國（第一項）。惟本條並不適用任何引渡方面之程序（第二項）。此外，有關解送受拘禁人之規定，倘有國際條約或協定，優先適用之，若無前開條約或協定，則美國司法部部長經外國及該證人之同意，得以行使第一項所述之解送權限（第三項）
。

    由於美國與數十國均簽有刑事司法互助協定，舉例言之

，美洲國家間之刑事司法互助協定第二十條
、美國與加拿大間之刑事司法互助條約第十五條
，以及美國與墨西哥間之司法互助合作條約第八條
亦對受拘禁人至受請求國作證，定有明文，依據美國聯邦法典第三五○八條第三項之規定，前揭協定或條約，自得優先適用之。

第三節  英國

    英國刑事司法國際合作法第五條第一項、第二項規定：英國國務卿倘認為合適，得簽發令狀(Warrant)，使在英國服刑之受拘禁人，得基於提供外國法院證詞或協助調查等目的，解送至該請求之外國。但除非受拘禁人本人或其法定代理人同意被解送，否則該令狀不會被簽發
。

    此外，英國國務院更建議外國在請求解送受拘禁人時，應在書面請求內，詳載下列之資訊：一、受拘禁人在外國法院或其他程序中，出庭之開始日期及可能之結束日期；二、為便於取得受拘禁人之同意受解送，另應載明：（一）是否該受拘禁人先前之犯罪行為，將受到刑事追訴之豁免；（二）有關解送及歸還受拘禁人之安排細節；（三）受拘禁人在請求國之安全措施；（四）在國外如何護衛受拘禁人之細節。三、如受拘禁人係至外國提供證詞，則有關該證言是在法院或警察前提供、是否要具結等，須記載明確，且對於受拘禁人將被詢問何種問題，亦應加以描述
。

    英國國務卿並非一經外國之請求，且獲取受拘禁人之同意，即會簽發移轉受拘禁人至外國之令狀，而是倘有危害本國政治、安全或國家利益之情況下，亦得拒絕簽發。另外，倘該受拘禁人在英國之服刑即將屆滿，或即將在英國之法院有訴訟程序要進行，抑或外國之請求將牴觸英國法律時，均得拒絕提供此項刑事協助
。

第七章  我國、美國、英國接受請求執行搜索扣押之程序

  第一節  我國

    駐美國台北經濟文化代表處與美國在台協會間之刑事司法互助協定第十五條規定：如依受請求方所屬領土內之法律，請求方指定代表人所提出搜索、扣押及移轉證物之請求為正當時，受請求方之指定代表人即應執行此等請求（第一項）。每一保管扣押物品之人，於受請求時，應使用本協定附表Ｃ，以證明其保管之連續性、證物之辨識及其狀態之完整，毋需提出其他證明。此證明應准許在請求方所代表領土內之法院作為證據使用（第二項）。受請求方之指定代表人得要求請求方之指定代表人同意遵守必要條件以保護第三方對於被移轉證物之權益（第三項）。

本條協定看起來似乎簡單，但實際上，其尚必須符合所謂「雙罰主義」(Dual Criminality)之基本要件，受請求國始得執行搜索扣押。所謂雙罰主義，係指對要進行搜索扣押程序所依據之犯罪，請求國及受請求國雙方，均須有法律明文處罰之規定始得為之。駐美國台北經濟文化代表處與美國在台協會間之刑事司法互助協定第四條第一項第四款即規定：依第十五條規定所為之請求，其所涉行為在受請求方所屬領土內不構成犯罪者，受請求方之指定代表人的拒絕協助；此外，我國另訂立之「檢察及調查機關執行我國與美國間刑事司法互助協定作業要點」第八點亦明文規定：對於受請求協助之事項，除搜索或扣押需以同一行為在我國亦構成犯罪者為限外，不得以其請求所涉事件之行為在我國不構成犯罪為由，而拒絕提供協助。

  第二節  美國

    美國聯邦法典針對請求搜索扣押之國際刑事司法互助，並無明文規定，因此有賴其與外國所訂立之多邊或雙邊條約作為法源依據。而根據美洲國家間之刑事司法互助協定第十三條規定，受請求國於受請求時，應執行搜索、扣押，並將所扣得之文件、記錄或物品交付，但該搜索扣押行動，應符合受請求國本國之程序法及實體法之相關規定
。美國與加拿大簽訂之刑事司法互助條約第十六條、美國與墨西哥簽立之司法合作互助條約第十二條亦有類似之約定
。

    此外，搜索扣押之發動，與我國相同，亦應符合「雙罰主義」之構成要件，美洲國家間之刑事司法互助協定第五條第二項定有明文
。

  第三節  英國

    英國刑事司法國際合作法第七條第一項、第二項規定：外國因犯罪行為請求英國搜索扣押時，該外國之犯罪，亦必須同時構成英國境內可逮捕之嚴重犯罪（a serious arrestable offence）
 始得為之（第一項）。當英國警官向法官聲請搜索扣押時，必須滿足：外國之刑事訴訟程序已經啟動或刑事偵查程序已經進行、該外國犯罪亦構成英國西元一九八四年警察及犯罪證據法（Police and Criminal Evidence Act 1984）所稱之可逮捕之犯罪、有合理懷疑在英國有與犯罪相關之財產仍在犯罪行為人持有中等要件時，法官才能簽發搜索票授權警官執行搜索扣押
。

    此外，西元一九五九年之歐洲刑事司法互助條約第五條亦有類似規定，亦即：締約國得於簽訂本條約時，向歐洲議會之常任秘書表明，請求國經由書面請求受請求國執行搜索扣押時，應符合下列要件：一、該犯罪必須在請求國及受請求國之法律下，均構成犯罪；二、該犯罪必須是該當受請求國所規定可引渡之犯罪；三、該書面請求之執行，係與受請求國之法律規定一致
。

由上述之條文觀之，英國之國內法、西元一九五九年之歐洲刑事司法互助條約，與我國與美國所簽訂之雙邊協定相同，均以「雙罰主義」為前提。 

    至於外國聲請英國協助搜索扣押之程序，則規定於刑事司法國際互助法第七條第四項，即該聲請必須係由外國法院、檢察機關或有行使該請求全之單位始得為之
。 

第八章  我國、美國、英國接受請求將犯罪所得凍結或沒收之程序

第一節  我國

駐美國台北經濟文化代表處與美國在台協會間之刑事司法互助協定第十七條規定：締約之一方所指定之代表人，知有犯罪所得或犯罪工具在締約他方所屬領土內，且係依締約他方所屬領土內之法律得予沒收或扣押之物者，得通知締約他方之指定代表人。如締約他方所屬領土內之主管機關對沒收或扣押程序有管轄權時，締約他方之指定代表人得對其主管機關提出此等資料俾其決定是否採取適當行動。該主管機關應依其領土內之法律做出決定，並應經由其指定之代表人就其所採取之行動通知對方之指定代表人（第一項）。        締約雙方指定之代表人應在所屬領土內之相關法律許可範圍內，在沒收犯罪所得或犯罪工具、被害人求償、刑事判決罰金之執行等程序中，彼此協助。此協助包括在等候進一步程序前之暫時凍結該所得或工具（第二項）。犯罪所得或犯罪工具須依締約雙方所屬領土內之法律規定予           以處理。締約之任何一方在其所屬領土內之法律所許可之範            圍，且認為適當時，得移轉該財物、變賣所得之全部或部分            予他方（第三項）。

第二節  美國

    外國得請求美國沒收犯罪所得之前提要件，必須該外國係「聯合國禁止非法販賣麻醉藥品及精神藥物公約」（The United Nations Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances, Known as “The Vienna Convention”）之會員國，或是曾與美國簽訂財產沒收互助條約之國家，始得向美國申請之。而請求沒收財產之程序，則須向美國司法部部長提出書面請求，且於其上載明：犯罪事實、已告知所有利害關係人相關權利之宣誓詞、該判決已不能再上訴之宣誓詞、其他相關之證據或資料，並應附上宣告財產沒收之判決文，美國聯邦法典第二四六七條第（a）、（b）項定有明文
。

    一旦美國司法部長認為前開請求為適當時，即會代表該外國向美國地方法院提出財產沒收之聲請。然在此值得一提的是，美國地方法院居然對於該外國判決具有實質審查權，亦即倘外國判決並非依正當程序進行、未給予被告對於即將沒收之資產有防衛之權利，或是對被告或犯罪行為欠缺管轄權，抑或該外國判決基於詐欺所獲取時，美國地方法院得不准許執行外國為財產沒收之請求，美國聯邦法典第二四六七條第（c）、（d）項亦有明文規定
。

    另外，美洲國家間之刑事司法互助條約中，雖對於財產之凍結或沒收，並無明文約定，惟美國加拿大間之刑事司法互助條約第十七條，及美國墨西哥間之司法互助合作條約第十一條即有規定：締約國間應互相協助，在彼此法律允許之範圍內，執行犯罪所得之凍結、保全與沒收
。

第三節  英國

    英國西元一九九○年之刑事司法國際合作法並無凍結或沒收資產程序之相關規定，有關國內立法部分，係規定於

西元一九九四年之「毒品交易法」（The Drug Trafficking Act 1994）第三十九條、西元一九九八年制訂與隨後於西元一九九三年修正之「刑事司法法」（The Criminal Justice Act）第六章、西元一九九五年之「刑事程序法」（The Proceeds of Crime Act 1995），及前開法律所授權頒佈之行政命令中
。

    至於國際公約或雙邊條約部分，得作為英國凍結或沒收資產之法源依據，最主要則規定於「聯合國禁止非法販賣麻醉藥品及精神藥物公約」，及「有關洗錢、搜索、扣押、沒收之歐洲議會公約」（The Council of Europe Convention on Laundering, Search, Seizure and Confiscation）
。

     基本上，倘外國向英國以書面請求提供凍結或沒收資產之刑事司法互助請求，其執行之前提要件為：一、該外國必須係前開國際公約之締約國，或曾與英國簽訂相關之雙邊條約；二、該犯罪必須與毒品犯罪或其他嚴重之犯罪有關。一旦符合上開前提要件，則英國將代為執行凍結沒收犯罪所得，然其程序可分為偵查中及判決後兩階段，而有所不同：

一、偵查中階段：

    外國得僅要求英國提供有關被告犯罪資產之相關資訊，或請求英國之法院簽發限制或凍結財產之命令，以防被告於刑事程序中將犯罪所得脫產。外國以書面請求英國簽立限制或凍結財產命令時，應載明：被告之年籍資料、所觸犯之罪名、所適用之法律及證據、欲凍結之英國特定財產、被告與該財產之連結關係，及被告在英國以外所擁有之財產。

二、判決後階段：

    外國得請求英國簽發沒收命令，將被告位於英國之犯罪所得加以沒收。而外國以書面請求英國簽署沒收命令時，亦應記載：被告之年籍資料、犯罪事實及所適用之法律、欲沒收財產之本質、所在地等詳細資料，及有關其他第三人利益之細節
。

第九章  國際刑事司法互助實務上遭遇之困難

第一節  請求國或接受請求國並非締約國或並非國家

    從上文觀之，國際刑事司法互助看起來似乎相當頻繁及順暢，但仍有一些實務運作上之問題亟待解決。就我國而言，目前面臨最嚴重之阻礙，即是由於我國外交地位不夠明確，除截至現今，僅與數國簽訂雙邊之引渡或刑事司法互助條約外，加上亦非聯合國之會員國，無聯合國刑事司法互助標準規約之適用，因而如向前開締約國以外之其他國家，請求刑事司法互助，是否會遭到拒絕，即成為相當棘手之問題。

    就英國曾遭遇之實務案例而言，在西元一九九三年間，被告Forsyth請求英國法院向當時尚未被承認為「國家」之賽浦路斯（Cyprus），聲請提供該國證人之證言，做為英國法院審判中使用。但英國法院以如果允准被告之請求，等於間接承認賽浦路斯是一個國家，且依據英國一九九○年之刑事司法國際合作法第三條之規定，並無擴張解釋得將取得證據之主體，延伸至英國未承認之國家，進而拒絕被告之請求
。

 第二節  接受請求國拒絕協助之標準訂定問題

    由我國駐美國台北經濟文化代表處與美國在台協會間之刑事司法互助協定、美洲國家間所簽訂之多邊刑事司法互助協定、西元一九五九年之歐洲刑事司法互助條約，或英國西元一九九○年刑事司法國際合作法觀之，接受刑事司法互助請求之國家，得因請求之案件係涉及政治案件、財政罰案件，或危及國家主權、領土安全或違反公序良俗，進而拒絕提供刑事司法協助。

    然而，何謂「政治案件」、「財政罰案件」、「國家主權」、「領土安全」，及「公序良俗」，即有相當大之解釋空間。雖然針對「公序良俗」而言，西元一八九六年海牙國際公約（Hague International Convention）曾訂定：所謂公序良俗，係指不妨礙、擾亂或破壞一國之社會或憲政結構而言
，然此段文字反而留有更多討論餘地。

此外，倘該案件性質兼具有刑事及政治，或刑事與財政罰性質之雙重特性，例如：藉政治革命之名殘殺異己，或是以詐術故意逃漏稅捐等，是否應予提供刑事司法互助，係賦予接受請求國極大之裁量權限，如此是否有礙國際刑事司法互助之推展，亦值得觀察。

第三節  請求他國取得證據供本國使用時，證據之形式以何國為準

有關請求他國取得證據供本國使用時，證據之形式以何國為準之問題，西元一九五九年歐洲刑事司法互助公約第三條係規定，以「受請求國」法律規定之形式為準
，但因而往往造成證據可能無法被請求國採用，故歐盟之法律互助條約草案第四條第一項（Draft Council Act: Establishing the Convention on Mutual Assistance in Criminal Matters between the Member States of the European Union），即修改成以「請求國」所要求之形式為準
，此乃因為歐洲各國或適用大陸法，或採用英美法，而兩者對於證據形式之認定有極大不同所致
。

反觀我國與美國所簽訂之雙邊刑事司法互助協定第九條第三項則規定，證據之形式，係依照「受請求國」所屬領土之主管機關所同意之方式，與前述歐盟條約草案之規定，有所不同。然我國與美國間之刑事司法互助協定，既然當初係約定以「受請求國」所同意之方式為準，然而當美國向我國提出協助調取證據之請求時，我國卻必須依據該協定第九條第五款之規定，以該協定附表Ａ所示之證明方式確認證實，亦即我國提供業務記錄之受僱人，必須在執行調取證物之司法官員面前宣誓，其所附之每一紀錄均係原本或在該機構之監督下根據原本所製成之複製本，並由提供紀錄之人及執行調取紀錄之司法官員簽名於附表，以證明該提供之業務紀錄之真實性，如有不實，美國司法機關將以此附表，作為日後偵查起訴提供紀錄者偽證罪之依據。惟此類證明表格為文書真實性之證明，係我國訴訟法制所無
，且亦與前開協定之本文，係以「受請求國」主管機關所同意之方式之約定有所抵觸。

此外，倘多邊條約與雙邊條約發生齟齬時，例如：歐盟之多邊刑事司法互助協定係約定以「請求國」所同意之證據形式為準，惟英國與法國所簽訂之雙邊條約卻係以「受請求國」所同意之方式為基礎，則應如何適用有關證據形式之相關規定，即容易產生問題。

第四節  傳聞證據之問題

    依據我國於民國九十二年二月新修正通過，且業於同年九月一日開始施行之刑事訴訟法第一百五十九條第一項規定：被告以外之人於審判外之言詞或書面陳述，除法律有規定者外，不得做為證據，此乃傳聞證據不得作為裁判根據之原則規定。雖然刑事訴訟法第一百五十九條之一至第一百五十九條之五，隨即規定有關傳聞證據例外得為採用之情形，但此僅限於被告以外之證人、鑑定人業於司法警察、檢察事務官或檢察官前已為陳述，而該先前之陳述，具有可信性之情況而言。

    在此可能產生一個問題，亦即倘一名外國之關鍵證人，從未在我國司法警察、檢察事務官或檢察官面前陳述，又不欲至我國法院審理時出庭作證，僅願在其當地司法機關前證述，或僅願以經過公證之書面代替口頭陳述，而我國與該國又未簽訂刑事司法互助協定時，無法透過該國之刑事司法互助取得證言時，則其證詞或書面陳述是否屬於傳聞證據，而不得作為我國審判之依據？
    從美國聯邦證據法令（Federal Rules of Evidence）第八百零四條第（b）項規定可得知，在證人無法至法院出庭之情況下，除非該名證人曾先前在法院聽審或其他訴訟程序中之證述過、或有瀕死前之陳述、或該先前陳述與該證人有利益衝突、或該先前之證言係與個人或家庭歷史有關等，始得引為傳聞法則之例外，作為法院審判之依據
。然按照美國前開法令之規定，則上揭問題所提及在外國司法機關所作成之證詞，或經公證之書面陳述，將無法成為我國法院裁判之根據。

    反之，依據英國西元一九八八年刑事司法法（Criminal Justice Act of 1988）第三十二條，以及歐盟法律互助條約草案第十六條第一項
之規定，如果證人無法親自至請求國作證，則得透過電視或電信設備直接傳輸為之，此並有被告Forsyth請求以視訊方式詰問證人乙案為例
。

第五節  取得之國外證據使用上之限制

    由於向外國請求刑事司法互助時，應以書面為之，倘書面上請求之內容僅限於調查證據，則可否將之使用擴張至犯罪所得之沒收或扣押或其他用途？依據英國在西元一九九八年之R. v. Gooch案例中，被告Gooch上訴爭執英國檢察官向瑞士及列斯敦士登兩國請求刑事司法互助之範圍，僅限於其販賣毒品之犯罪行為部分，雖該兩國另有提供被告犯罪所得數額，但因不在檢察官書面請求範圍之內，故不得逕作為法官判決財產沒收多寡之依據。上訴審法官根據西元一九九○年刑事司法國際合作法第三條第七項之規定，認為檢察官如主張該證據如欲擴張適用至被告犯罪所得之沒收，應得瑞士及列斯敦士登兩國之同意，進而認同被告之主張
。

第十章  建議及研究心得

    近年來跨國犯罪日益猖獗，查緝不易，加上我國外交地位特殊，僅與數國簽訂引渡條約或刑事司法互助協定，因此一方面使我國成為犯罪者之天堂，亦即外國之罪犯在我國從事跨國性犯罪時，通常無法將其引渡回其他國家；另一方面，倘外國之罪犯或重要證人逃匿或留置我國，該外國亦無從請求我國提供刑事司法互助或引渡。為防範此一嚴重事態之擴大，並加強打擊犯罪之成效，筆者建議有下列數種方法可作為參考：

一、就政策面而言：

（一）最能夠有效達到前揭目標之方法，係盡量透過非官方管道，或是比照我國與美國以駐外單位之名義，簽訂刑事司法互助協定之模式，與更多國家訂定刑事司法互助協定。

（二）如因我國國際地位之故，無法順利與外國簽立刑事司法互助協定時，則退一步應強化我國內政部警政署刑事警察局與國際刑警組織（Interpol）之聯繫，期盼透過此管道獲得更多之刑事調查證據之資源。

（三）增修我國刑事訴訟法有關傳聞證據例外之規定，將外國證人或告訴人不願至我國作證，但願意在其本國透過電視或電腦視訊設備，接受法庭之交互詰問，抑或願意出具詳細之書面陳述，並經我國駐外單位公證之情形下，視為傳聞法則之例外，可採為法院裁判之依據。

（四）若上開（三）之修法不易達成，則倘能編列並爭取較多之經費，讓我國檢察官得以公費出差至外國，直接傳訊證人，進而適用我國刑事訴訟法第一百五十九條之一第二項有關被告以外之人，於偵查中向檢察官所為之陳述，除顯有不可信之情況者外，得為證據之傳聞法則例外規定，如同美國聯邦檢察官先後數次至我國直接訊問證人一樣，此亦不失為另一變通之方法。

（五）據筆者於民國九十三年一月中旬，至美國華府參訪美國司法部、聯邦法院、哥倫比亞特區法院、聯邦檢察署、哥倫比亞特區檢察署，以及我國駐美國華府之經濟文化代表處（Taipei Economic and Cultural Representative Office）時，曾針對我國派駐美國華府經濟文化代表處之安全官（為法務部調查局指派駐外之調查員） 業務進行瞭解，期間發現派外之安全官除須處理政治偵防業務外，尚須協助許多我國內政部警政署刑事警察局、法務部調查局透過其轉向美國警察、調查單位申請刑事司法互助之法律事務。又趁拜訪美國司法部之際，曾詢問該部國際辦公室資深顧問 Harry Marshall先生，得知美國係有將檢察官派駐國外，處理刑事司法互助業務之慣例。

由於刑事司法互助業務涉及合法證據蒐集、偵查審判實務，及法律執行層面，此尚非調查員所熟稔，倘在政府經費允許之下，得以指派檢察官駐外處理刑事司法互助事宜，如同目前我國駐外單位，不僅只有外交人員進駐，尚有行政院新聞局、教育部、經濟部、法務部調查局等單位合署辦公之情形一樣，且如有檢察官派駐當地，對於我國與該外國間，有關刑事司法互助之聯繫上，應得更為迅速有效之進行。

二、就我國與美國間所簽訂之刑事司法互助協定本身而言：

（1） 由於大陸法系與英美法系有關證據能力之認定標準有相當程度之差異，已如前述，既然所取得之證據，最終目的係提供請求國作為追訴或審判之用，倘能將本協定第九條第三項有關證據形式之規定，修改為依照「請求方」所屬領土之主管機關所同意之方式為之，則對於請求國取得國外之證據後，能夠毫無阻礙將該證據直接引為審判之依據，將有極大之裨益。

（2） 前開協定對於搜索扣押時，請求國之執法人員可否在場，並未約定，然由於請求國之執法人員係對於案件最清楚之人，倘能比照該協定第九條第三項規定，增列受請求國之主管機關在不妨害搜索扣押程序之進行時，得准許請求國所指明之人在場之規定，此不但能使刑事司法互助之程序進行流暢，且對於請求國日後追訴犯罪或審判程序之進行，應有相當程度之助益。

     國際刑事司法互助涉及之層面既深且廣，由於我國目前接受美國請求，提供刑事司法互助之案例並不多，因而似乎尚未顯現此一課題之重要性。但隨著犯罪手法之細緻化、複雜化，國際刑事司法互助必將成為往後檢警單位不得不重視之發展趨向，在此特別企盼更多資源能夠挹注至此一標的，以期達成有效遏止跨國犯罪之目標。
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Deterrence or Protection: Some Legal Problems Arising From The United States Extradition

Abstract:

Owing to the rapid increase of transnational crimes in recent years, many criminals bring their illegal proceeds fleeing to other countries for fear of domestic arrests, trials and enforcements. This challenges the judicial system very much, especially when those criminals just fly away without facing any punishment from the country or any compensation for victims and their family. 
The United States government has implemented extraditions for more than one hundred and fifty years. On one hand, the government must operate this system very successfully based on plenty of experiences; but on the other hand, there are still a few legal problems remained unsolved nowadays.

This presentation is going to introduce the principles, the legal basis, and the procedure of extradition first, and figure out some legal problems among them: (1) Is the United States extradition process a deterrence against fighting crimes or a protection of individual human rights? (2) Can a criminal be extradited without bilateral or multilateral treaties? (3) Are those extradition statutes unconstitutional? (4) Can a criminal be bailed after arrest or commitment? In addition, this article will focus on a few arguable cases ruled by judges and reports from Department of Justice, trying to find out the solution of those problems.

1. Introduction

  Owing to the rapid increase of transnational crimes in recent years, many criminals bring their illegal proceeds fleeing to other countries for fear of domestic arrests, trials and enforcements. This challenges the judicial system very much, especially when those criminals just fly away without facing any punishment from the country or any compensation for victims and their family.

  Consequently, how to cooperate with foreign nations in dealing with extraditions of such fugitives back to investigations, trials or enforcements successfully has become a very important issue for the authority concerned.

  The United States government has implemented extraditions for more than one hundred and fifty years
. On one hand, the government must operate this system very successfully based on plenty of experiences
; but on the other hand, there are still a few legal problems remained unsolved nowadays.

  This article is going to introduce the principles, the legal basis, and the procedure of extradition first, and figure out some legal problems among them. In addition, this article will focus on a few arguable cases ruled by judges and reports from Department of Justice, trying to find out the solution of those problems.

2. The principles of extradition

  Extradition is a matter involving international cooperation and reciprocity. Thus, the legal sources of international law enunciated in Article 38 of the International Court of Justice’s Statute, such as conventions, customs and general principles have also been adopted. These are some main principles of extradition as follows.

2.1 Dual criminality

  Under the doctrine of “dual criminality”, an accused person can only be extradited if the conduct complained of is considered criminal by the jurisprudence or under the law of both the requesting and requested nations
.

  Unlike other kinds of international mutual assistance in criminal matters
, why dual criminality is particularly required in extradition is to ensure a person’s liberty is not restricted as a consequence of offenses not recognized as criminal by the requested country and because of mutual reciprocity as well
.

  Extraditable crimes are often enumerated in the annexes to treaties or conventions, but how to define an offence, which is admitted as criminal in both requesting and requested countries, is a difficult task. In Collins v. Loisel
, Collin was charged with obtaining property by false pretenses in India. After he committed the crime, he fled to State of Louisiana of the United States. The British government sought for the defendant’s extradition from the United States, but Collin contended it was not an extraditable offence. Justice Brandeis in Great Britain delivered his opinion that “the law does not require that the name by which the crime is described in the two countries shall be the same; nor that the scope of the liability shall be coextensive, or, in other respects, the same in the two countries; it is enough if the particular act charged is criminal in both jurisdictions……The offence charged was clearly extraditable.
” 

  Beside aforesaid listed crimes, the seriousness of the offence is also taken into consideration when dual criminality doctrine in extradition is applied
. Take Inter- American Convention on Extradition as an example, Section two, Article three of this treaty stipulates:” If the extradition is to be carried out between States whose laws establish minimum and maximum penalties, the offense for which extradition is requested shall be punishable, under the laws of the requesting and the requested States, by an average penalty of at least two years of deprivation of liberty. Average penalty is understood to be one-half of the sum of the minimum and maximum terms of each penalty of deprivation of liberty.
”
2.2 Specialty doctrine

  The doctrine of “specialty” prohibits the requesting nation from prosecuting the extradited individual for any offense other than that for which the surrendering state agreed to extradite
.

2.3 Non-inquiry doctrine

  The doctrine of non-inquiry is a rule of customary international law, which has been defined as a rule that the courts will not inquire into the good faith of or motive for a request, or the treatment that a fugitive may receive upon surrender
.

2.4 Aut dedere aut judicare

  The expression “aut dedere aut judicare” is commonly used to refer to the alternative obligation to extradite or prosecute which is contained in a number of multilateral treaties aimed at securing international cooperation in the suppression of certain kinds of criminal conduct
.

3. Legal bases of extradition to and from the United States

3.1 Extradition from the United States

3.1.1 Domestic applicable statutes

  Section 3181(a), title 18, United States Code, provides that a foreign government may seek for extradition during the existence of a treaty
. Section 3184 further rules that under a treaty or convention for extradition between the United States and any foreign government specified judicial officials have the authority to take certain actions in connection with the apprehension and determination of the extraditability of a person requested for extradition
.

  From the statutes above, it is an essential element to have a existing treaty or convention while a foreign nation asks for extradition from the United States. But due to the prevalence of terrorism all over the world, Congress amended the federal extradition laws in 1996, to permit extradition in limited cases without regard to the existence of a treaty or convention. Section 3181(b) provides that “The provisions of this chapter shall be construed to permit, in the exercise of comity, the surrender of persons, other than citizens, nationals, or permanent residents of the United States, who have committed crimes of violence against nationals of the United States in foreign countries without regards to the existence of any treaty of extradition with such foreign government if the Attorney General certifies in writing, that……”.

  In addition, Section 3184,3186,3188,3189,3190,3191,3195,3196 also deal with the procedure of extradition from the United States, as to Section 3185, it mainly focuses on extraditable crimes.

3.1.2 Treaties and agreements

  As of January 1, 2002, the United States had extradition treaties in force with 109 foreign countries. Besides, the United States has also entered into statutorily approved agreements to surrender persons sought for trial or service of sentence by the international war crimes tribunals for Yugoslavia and Rwanda
.

  The United States extradition laws are designed to supplement the procedures established in its extradition treaties. If there exits any conflict between statutes and treaties, to the extent that provisions of extradition treaties are self-executing, they have the equivalent status of legislation
, and in addition, a later treaty supersedes an earlier statute to the extent they are inconsistent
.

3.2 Extradition to the United States

3.2.1 Domestic statutes

  The legal bases of extradition to the United States are regulated in Section 3192 and 3193, title 18, United States Code. 18 U.S.C. 3192 provides: “Whenever any person is delivered by any foreign government to an agent of the United States, for the purpose of being brought within the United States and tried for any offense of which he is duly accused, the President shall have power to take all necessary measures for the transportation and safekeeping of such accused person, and for his security against lawless violence, until the final conclusion of his trial for the offenses specified in the warrant of extradition, and until his final discharge from custody or imprisonment for or on account of such offenses, and for a reasonable time thereafter, and may employ such portion of the land or naval forces of the United States, or of the militia thereof, as may be necessary for the safekeeping and protection of the accused”
. 

According to this article, the president of the United States can appoint the Secretary of State to accept delivery of a person being extradited to the United States, and he is also responsible for the person’s well-being in connection with the proceedings with respect to which his extradition was granted.

As for 18 U.S.C. 3193, “A duly appointed agent to receive, in behalf of the United States, the delivery, by a foreign government, of any person accused of crime committed within the United States, and to convey him to the place of his trial, shall have all the powers of a marshal of the United States, in the several districts through which it may be necessary for him to pass with such prisoner, so far as such power is requisite for the prisoner's safe-keeping”
.
  Based on this section, first of all, it permits a duly appointed agent transporting a person being extradited to the United States for a state offense to transport him directly to the state on behalf of which requested extradition. If absent such a provision, the requested person might bring a habeas corpus action on the grounds that he cannot be legally moved from one state to another for purposes of prosecution except by means of interstate extradition. Secondly, it also allows the appointed agent takes the requested person directly to the district in which prosecution for the requested offense is pending or in which he had been sentenced. Otherwise, if the person initially entered the United States in another state, the agent would be required to take him before the nearest available federal magistrate in accordance with Rule 40 of Federal Rules of Criminal Procedure. Third, the provision authorizes this appointed agent to hold the extraditee in custody pending his delivery to the state or federal district.

3.2.2 Treaties and agreements
  As set forth in 3.1.2, as of January 1, 2002, the United States had extradition relations with 109 nations. Many of these relations are governed by treaties between the United States and the former colonial powers. Those treaties generally continued in force after the colonies gained their independence. Thus, extradition relations between the United States and these foreign countries are governed by only 83 treaties
.

4. Procedures of extradition

4.1 Extradition form the United States

Formal request from a foreign government→Department of State→Department of Justice (review the request first)→An assistant Attorney represents the foreign government to file an extradition complaint→Federal District Court→An extradition magistrate judge
 issues a warrant of apprehension→Extradition hearing( including Bail hearing)

In this hearing, the appointed magistrate should consider the following factors: jurisdiction, if crimes extraditable, probable cause to believe the requested person is guilty

↗Not extraditable

↘Extraditable↗ Extraditee can file a petition for Writ of Habeas Corpus

            ↘ Secretary of State makes the final decision

4.2 Extradition to the United States

Formal written request from the government of the United States→ The central authority of a foreign government→Department of Justice of the foreign government→ internal process based on the foreign nation’s law

↗Not extraditable

↘Extraditable → Handling of surrender of requested person to the United States

5. Legal problems arising from the United States extradition

5.1 Deterrence or protection of the United States extradition process

  While requests for extradition are traditionally made through diplomatic channels, extradition proceedings usually involve input from both the executive and the judiciary. In the United States, extradition is a two-step process involving a hearing at which a magistrate or judge considers whether the requesting State has complied with the formalities, when the court is satisfied that a legal basis for extradition  exists, the requested person will be committed to await surrender to the requesting State. The ultimate decision to surrender the requested person is an act of executive discretion belonging to the Secretary of State
, as the paper mentioned in chapter four.
  On one hand, this operation seems to meet the requirements of protection for the requested person’s human rights, but on the other hand, a series of due process procedures, including formal written request, extradition hearing, and collateral review of habeas corpus, mean the United States government does not trust the requesting foreign country’s judicial charges or verdicts at all, so it merits a long time to review if such extradition request can be approved.

  On the contrary, European Union (EU) has begun to adopt a very simplified extradition process since January 1st, 2004. Namely, once a national issuing judicial authority of any EU Member State issues a European Arrest Warrant (EAW) to seek for a person accused of an offence for which the maximum period of the penalty is at least a year in prison, or sentenced to a prison term of at least four months, the state in which the person is arrested has to return him or her to the state where the EAW was issued within a maximum period of three months or 90 days of the arrest. If the person gives its consent to the surrender, the decision shall be taken within 10 days
.

  Although European Convention on Extradition of 1957 provides that European countries can either adopt a hybrid system, which is combined with the executive and judiciary, or give exclusive control to the judiciary or the executive in extradition matters
, a more simplified process had been suggested after EU was established. On 6th and 7th December of 2001, the ministers responsible for justice and home affairs in the member states of EU studied a draft based on a European Commission
 proposal, in which embodies the formal extradition procedure should be abolished among the Member States, and will be replaced by EAW
. Such political agreement was later reached on 11th, December of 2001
. This faster and simplified procedure represents a high level of mutual trust and cooperation between the Member States, who share the same highly demanding conception of the rule of law
.

  There is always a tension between human rights of an individual and international cooperation fighting against crimes in requests for extradition. If we put more emphasis on a requested person’s liberty, the United State’s model will be a preference. But if we trust there is a sound judicial system of a foreign country, and an extraditee may face a fair trial in the future, EU’s model might be a solution. How to balance these conflicting interests is a tough issue, though, try to standardize the formality of the judicial system in every State, like uniform commercial trades which have been successfully prevailed for a long time, and as a result, an extradition proceeding can be less cost or time consuming.

5.2 Without an extradition treaty

  According to Section 3181(a), Title 18 of the United States Code, the United States government can only extradite a fugitive to a foreign nation if a bilateral or multilateral treaty exists. Though the government still may extradite persons while lacking of treaties or conventions, it is in a very limited condition enumerated by 18 U.S.C. 3181(b), i.e. other than American citizens or permanent residents who offend violent crimes against American nationals can be extradited.

  So far the United States entered into extradition treaties with about 109 nations, but in which some Asian countries, like Taiwan and China are not included
. In Elizaphan Ntakirutimana v. Janet Reno
, Elizaphan Ntakirutimana appeals the district court's denial of his habeas corpus petition that challenged the district court's grant of a second request for surrender. He alleges that the district court erred because the Constitution of the United States requires an Article 2 treaty of the Constitution for the surrender of a person to the International Criminal Tribunal for Rwanda ("ICTR" or "Tribunal").

  In fact, in 1995, the President of the United States entered into “an executive agreement” with the ICTR, entitled the agreement on surrender of persons between the government of the United States and the International Tribunal for the prosecution of persons responsible for genocide and other serious violations of international humanitarian law committed in the territory of Rwanda and Rwandan citizens responsible for genocide and other such violations committed in the territory of neighboring states. The agreement provided that the United States "agrees to surrender to the Tribunal . . . persons . . . found in its territory whom the Tribunal has charged with or found guilty of a violation or violations within the competence of the Tribunal.
  The ICTR indicted Ntakirutimana with crimes of genocide and requested that the United States extradite Ntakirutimana to the ICTR pursuant to the agreement. In September 1996, the U.S. government filed a request for Ntakirutimana's surrender to the ICTR in the Southern District of Texas. A Magistrate Judge, serving as the judicial officer, denied the Government's request for surrender. He held that Public Law 104-106 is unconstitutional because, based on historical practice, extradition requires a treaty.
  Then the U.S Government added two declarations, and filed another request for surrender in the same court. Among other reasons, the district court found that the Constitution sets forth no specific requirements for extradition, that the Supreme Court has indicated its approval of extraditions made in the absence of a treaty, and that there is precedent wherein fugitives were extradited pursuant to statutes that "filled the gap" left by a treaty provision.

 As for the Circuit Court, the Circuit judge finds that in a former Valentine v. the United States case
, indicating that a court should look to whether a treaty or statute grants executive discretion to extradite. Hence, Valentine’s case supports the constitutionality of using the Congressional-Executive Agreement to extradite Ntakirutimana.
 According to this Ntakirutimana case, it seems extradition can be requested even based on executive agreements. There might be some misunderstanding because the Valentine case explicitly declares only “a treaty or statute” can authorize executive discretion to extradite. If this premise is widely accepted by judicial and executive braches, the issue will be how we deal with fugitives from some countries with which the United States has no extradition treaties?

 In practice, if the fugitive is not American or permanent resident, who committed a violent crime in foreign jurisdiction, the United States government will deport him out of America or abduct him to the border of the United States where the appointed agents of the requesting country will arrest him right away.

 It is not an ideal solution, though. Since extradition is one part of international mutual assistance in criminal matters, and other than extradition, other kinds of criminal mutual assistance can be implemented based on executive agreements or even international comity. My suggestion is to add “executive agreement” into Section 3181 and 3184 as one of the legal bases of extradition, or just remove the existing treaty or statute phrase.
5.3 Constitutionality of extradition scheme

  According to 18 U.S. Code Section 3184, if an extradition magistrate deems the evidence sufficient to sustain the charge under the provisions of the proper treaty or convention, or under section 3181(b) on an extradition hearing, he shall certify the same, together with a copy of all the testimony taken before him, to the Secretary of State…... So far the Secretary of State has refused to surrender persons deems legally extraditable by judges for four times since 1940
. Does this practice explicitly express that the Secretary of State can review an extradition magistrate’s decision on approving the extradition, and deny surrendering the extraditee to the requesting country based on the article mentioned above? Is it unconstitutional by violating separation of powers principles of Article 1, 2 and 3 of the Constitution?

  It has not been aware of a problem because there are always judicial and executive powers involved in extradition. But in Anthony J. Lobue and Thomas C. Kulekowskis v. Warren Christopher
(“ The Lobue case”), two American citizens, Lobue and Kulekowskis were charged by Canada with kidnapping, the government of Canada sought to have these two persons extradited from the United States to stand trial. The Secretary of State forwarded this request to the appropriate United States Attorney, and a complaint for extradition was filed in the United States District Court for the Northern District of Illinois on February 18, 1994. Magistrate Judge Edward A. Bobrick held a hearing on the extradition request and then issued an Order and Certification of Extraditability on March 28, 1995. Lobue and Kulekowskis filed their habeas corpus petition, which was later granted by the same judge. Despite this Order of habeas corpus, Deputy Secretary of State still signed warrants authorizing those two men’s extradition to Canada. Under such circumstance, Lobue and Kulekowskis argued the constitutionality of the extradition legal scheme.

  Opinions holding the extradition statutes are constitutional, focus on three arguments: (1) a magistrate judge’s decision is not final, it cannot be appealed, and is not applicable for double jeopardy (res judicata), either. Thus, it may be seen as an executive and not a judicial function
. (2) Secretary of State can only review the legal conclusions of the extradition magistrate in cases in which the requested person has been found extraditable. Consequently, any review could only benefit the extraditee, he has no standing to claim the statutory scheme unconstitutional
. (3) The extradition process is as parallel to the preliminary stages of an ordinary criminal proceeding
. Preliminary hearings for ordinary criminal prosecutions involve a magistrate deciding whether sufficient evidence exists for the court to find probable cause that a crime has been committed
. If it determines that probable cause has been shown, the court will then order the defendant held in order to stand trial
. The executive, the prosecutor, may then decide whether to proceed with the action. Therefore, although the court has ruled that such a prosecution may go forward, the execution still retains discretion over the matter
. This procedure is similar to that for search and arrest warrants
.

  However, this conclusion runs into several blind spots. First, as the Lobue case judge noted, the function of the extradition magistrate in an extradition hearing is “quintessentially judicial”, because he hears and evaluates evidence, applies law to facts, and interprets international treaties
. When the extradition magistrate decides not extradite the requested person, even the executive branch cannot overrule this ruling.

  Besides, when a foreign country submits a formal request of extradition to the United States government, Department of State in the United States will examine if this request meets the criteria before filing a complaint with a magistrate judge. If the executive branch has decided to represent the foreign country filing such request, it essentially stands in the shoes of the requesting country, if at last he can deny to surrender the fugitive without citing any reason after the judge finds extraditable, it is not responsible behavior either for the requesting country or people in the United States.

  Moreover, the government in the Lobue case contends that extradition judges do not “advise, propose, encourage or advocate executive action; they simply find lawful….the detention and surrender of a fugitive. The extradition judge’s decision is not thereafter revised, overturned, or refused faith and credit by the executive branch
. Consequently, that the executive branch reviews a judge’s decision definitely violates separation of powers principle revealed in the Constitution. 

Furthermore, there seems little analogy between extradition hearing and preliminary hearing. In the latter case, the judge will still control the course of the prosecution, and most importantly, the continuing determination of probable cause. In contrast, the finding of extraditability is the “final word of the judiciary on the question”
.

5.4 Bail after apprehension or commitment

  Neither the United States extradition legislation nor the Bail Reform Act of 1984
 provides whether a person apprehended for extradition may be released from custody, on bail or otherwise. In addition, extradition procedure cannot be applied to Rules of Federal Criminal Procedure
 as well.

  Nevertheless, in Wright v. Henkel, the Supreme Court states that “We are unwilling to hold that the Circuit Courts possess no power in respect of admitting to bail other than as specifically vested by statute, or that, while bail should not ordinarily be granted in cases of foreign extradition, those courts may not in any case, and whatever the special circumstances, extend that relief”
.In this way, the Supreme Court opened the door to bail in international extradition cases despite the absence of statutory authorization for bail in such situations. However, the Court did not either articulate what circumstances would be sufficiently “special” to merit bail, or consider the Fifth Amendment of due process or Eighth Amendment of right to bail in its opinion
.

  Consequently, here raises three issues. First of all, what is the criteria for “special circumstances”? Unfortunately, neither any post Wright v. Henkel Supreme Court nor any lower court has ever satisfactorily defined the scope of the ambiguous term. So far, what constitutes “special circumstances” has still been left to case-by-case development, but the following factors have been held to satisfy the “special circumstances” test: (1) the inadequacy of available facilities to house a person of the requested person’s age and background
; (2) the serious deterioration of the requested person’s health stemming form his incarcerations
; (3) the substantiality of the defenses against extradition raised by the requested person
; (4)the prospect of lengthy incarceration resulting from the complexity of legal and factual issues; (5) the ability to grant bail on the same conditions that the requested person would be entitled to bail in the requesting country; (6) the deprivation of religious practice while incarcerated; (7) the requesting country’s practice of granting bail to persons arrested pursuant to the United States extradition requests; (8) delay by the requesting country in the submission of sufficient documentation in support of extradition; (9) the cumulative effect of two or more of these factors even though no single factor was sufficient by itself to justify the granting of bail.
  Besides, in traditional domestic criminal cases, judges only take risk of flight and dangerousness to the society into consideration for bail granting. Why is it essential to put “special circumstances” on the stage especially in extradition cases? In fact, the “special circumstances” standard cannot be justified as providing special protection to the societal interests at stake in the bail decision in international extradition cases. Risk of flight is the most crucial factor in the bail decision in protecting the national interests in extradition. So long as the requested person poses no threat to the community, the national interests are fully served if the requested person does not abscond. That the requested person presents “special circumstances” adds nothing to protection of these interests
. In United States v. Salerno, the Court declared, “In our society liberty is the norm, and detention prior to trial or without trial is the carefully limited exception”
. The “special circumstances” test which insofar involves amorphous standards is obviously not a carefully limited exception to the norm of liberty.

  Moreover, although the Supreme Court did not mention about the Fifth and Eighth Amendments in Wright v. Henkel case, can those amendments be rationales for extradition bail granting?

  In Parretti V. United States of America
, the judge held that Parretti’s detention without bail violated the Due Process Clause of the Fifth Amendment in light of the district courts’ finding that he was not a flight risk. However, is the Fifth Amendment equal to a flight of risk? So far this kind of concept has arisen more and more arguments.

  In my opinion, “ special circumstances test” somehow cannot meet the requirement of bails. Besides, it seems no benefit to differ the standards of bails for common criminal cases from those for extradition requests; therefore, the traditional criterion of bail granting, including risk of flight and dangerousness to the society will be enough for judges to make decisions in extradition cases.
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� 國際法院規約第三十八條原文如下：


The Court, whose function is to decide in accordance with international law such disputes as are submitted to it, shall apply: 


a. international conventions, whether general or particular, establishing rules expressly recognized by the contesting states; 


b. international custom, as evidence of a general practice accepted as law;


c. the general principles of law recognized by civilized nations;


d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law. 


2. This provision shall not prejudice the power of the Court to decide a case ex aequo et bono, if the parties agree thereto. 
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� 美國聯邦法典第一七八一條第(a)項第（2）款、第（b）項第（2）款之法條原文如下：


28 U.S.C.§ 1781.  Transmittal of letter rogatory or request �(a) The Department of State has power, directly, or through suitable channels-- �    (2) to receive a letter rogatory issued, or request made, by a tribunal in the United States, to transmit it to the foreign or international tribunal, officer, or agency to whom it is addressed, and to receive and return it after execution. �  �(b) This section does not preclude-- �      (2) the transmittal of a letter rogatory or request directly from a tribunal in the United States to the foreign or international tribunal, officer, or agency to whom it is addressed and its return in the same manner. �


� See United States v. Drogoul, 1 F.3d 1546.(11th Cir. 1993)


� See United States v. Korogodsky, 4F. Supp. 2d 262 ( S.D.N.Y. 1998).


� 聯邦刑事程序法令第十五條之法條原文如下：


Federal Rules of Criminal Procedure :


Rule 15.  Depositions �(a) When taken. �   (1) In General. A party may move that a prospective witness be deposed in order to preserve testimony for trial. The court may grant the motion because of exceptional circumstances and in the interest of justice. If the court orders the deposition to be taken, it may also require the deponent to produce at the deposition any designated material that is not privileged, including any book, paper, document, record, recording, or data.
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� 美國聯邦法典第一七八一條第（a）項第（1）款、第（b）項第（1）款之法條原文如下：


28 U.S.C §1781.  Transmittal of letter rogatory or request �(a) The Department of State has power, directly, or through suitable channels-- �   (1) to receive a letter rogatory issued, or request made, by a foreign or international tribunal, to transmit it to the tribunal, officer, or agency in the United States to whom it is addressed, and to receive and return it after execution.


(b) This section does not preclude-- �   (1) the transmittal of a letter rogatory or request directly from a foreign or international tribunal to the tribunal, officer, or agency in the United States to whom it is addressed and its return in the same manner.


� 美國聯邦法典第一七八二條第（a）項之法條原文如下：


28 U.S.C. §1782.  Assistance to foreign and international tribunals and to litigants before such tribunals �(a) The district court of the district in which a person resides or is found may order him to give his testimony or statement or to produce a document or other thing for use in a proceeding in a foreign or international tribunal, including criminal investigations conducted before formal accusation. The order may be made pursuant to a letter rogatory issued, or request made, by a foreign or international tribunal or upon the application of any interested person and may direct that the testimony or statement be given, or the document or other thing be produced, before a person appointed by the court. By virtue of his appointment, the person appointed has power to administer any necessary oath and take the testimony or statement. The order may prescribe the practice and procedure, which may be in whole or part the practice and procedure of the foreign country or the international tribunal, for taking the testimony or statement or producing the document or other thing. To the extent that the order does not prescribe otherwise, the testimony or statement shall be taken, and the document or other thing produced, in accordance with the Federal Rules of Civil Procedure.
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18 U.S.C.§3508.  Custody and return of foreign witnesses �(a) When the testimony of a person who is serving a sentence, is in pretrial detention, or is otherwise being held in custody, in a foreign country, is needed in a State or Federal criminal proceeding, the Attorney General shall, when he deems it appropriate in the exercise of his discretion, have the authority to request the temporary transfer of that person to the United States for the purposes of giving such testimony, to transport such person to the United States in custody, to maintain the custody of such person while he is in the United States, and to return such person to the foreign country. 





(b) Where the transfer to the United States of a person in custody for the purposes of giving testimony is provided for by treaty or convention, by this section, or both, that person shall be returned to the foreign country from which he is transferred. In no event shall the return of such person require any request for extradition or extradition proceedings, or proceedings under the immigration laws. �


(c) Where there is a treaty or convention between the United States and the foreign country in which the witness is being held in custody which provides for the transfer, custody and return of such witnesses, the terms and conditions of that treaty shall apply. Where there is no such treaty or convention, the Attorney General may exercise the authority described in paragraph (a) if both the foreign country and the witness give their consent.
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� 詳見附件四。


� 詳見附件六。


� 美國聯邦法典第二四六七條(a)、(b)項之法條原文如下：


  28 U.S. C. §2467  Enforcement of foreign judgment �(a) Definitions. In this section-- �   (1) the term "foreign nation" means a country that has become a party to the United Nations Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances (referred to in this section as the "United Nations Convention") or a foreign jurisdiction with which the United States has a treaty or other formal international agreement in effect providing for mutual forfeiture assistance; and �   (2) the term "forfeiture or confiscation judgment" means a final order of a foreign nation compelling a person or entity-- �      (A) to pay a sum of money representing the proceeds of an offense described in Article 3, Paragraph 1, of the United Nations Convention, any violation of foreign law that would constitute a violation or an offense for which property could be forfeited under Federal law if the offense were committed in the United States, or any foreign offense described in section 1956(c)(7)(B) of title 18, or property the value of which corresponds to such proceeds; or �      (B) to forfeit property involved in or traceable to the commission of such offense. �  �(b) Review by Attorney General. �   (1) In general. A foreign nation seeking to have a forfeiture or confiscation judgment registered and enforced by a district court of the United States under this section shall first submit a request to the Attorney General or the designee of the Attorney General, which request shall include-- �      (A) a summary of the facts of the case and a description of the proceedings that resulted in the forfeiture or confiscation judgment; �      (B) certified copy of the forfeiture or confiscation judgment; �      (C) an affidavit or sworn declaration establishing that the foreign nation took steps, in accordance with the principles of due process, to give notice of the proceedings to all persons with an interest in the property in sufficient time to enable such persons to defend against the charges and that the judgment rendered is in force and is not subject to appeal; and �      (D) such additional information and evidence as may be required by the Attorney General or the designee of the Attorney General. �   (2) Certification of request. The Attorney General or the designee of the Attorney General shall determine whether, in the interest of justice, to certify the request, and such decision shall be final and not subject to either judicial review or review under subchapter II of chapter 5, or chapter 7, of title 5 [� HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=7cefc729dcd8427561c0fb7d8b67aafd&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b28%20USCS%20%a7%202467%20%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=5%20USC%20551&_fmtstr=FULL&docnum=37&_startdoc=31&wchp=dGLbVzb-zSkAS&_md5=2ef2856593a6037f3ae9bf3a94f12d27" \t "_parent" �5 USCS §§ 551� et seq. or 701 et seq.] (commonly known as the "Administrative Procedure Act"). �


� 美國聯邦法典第二四六七條第（c）、（d）項規定之法條原文如下：


28 U.S.C. §2467  Enforcement of foreign judgment


(c) Jurisdiction and venue. �   (1) In general. If the Attorney General or the designee of the Attorney General certifies a request under subsection (b), the United States may file an application on behalf of a foreign nation in district court of the United States seeking to enforce the foreign forfeiture or confiscation judgment as if the judgment had been entered by a court in the United States. �   (2) Proceedings. In a proceeding filed under paragraph (1)-- �      (A) the United States shall be the applicant and the defendant or another person or entity affected by the forfeiture or confiscation judgment shall be the respondent; �      (B) venue shall lie in the district court for the District of Columbia or in any other district in which the defendant or the property that may be the basis for satisfaction of a judgment under this section may be found; and �      (C) the district court shall have personal jurisdiction over a defendant residing outside of the United States if the defendant is served with process in accordance with rule 4 of the Federal Rules of Civil Procedure. �  �(d) Entry and enforcement of judgment. �   (1) In general. The district court shall enter such orders as may be necessary to enforce the judgment on behalf of the foreign nation unless the court finds that-- �      (A) the judgment was rendered under a system that provides tribunals or procedures incompatible with the requirements of due process of law; �      (B) the foreign court lacked personal jurisdiction over the defendant; �      (C) the foreign court lacked jurisdiction over the subject matter; �      (D) the foreign nation did not take steps, in accordance with the principles of due process, to give notice of the proceedings to a person with an interest in the property of the proceedings in sufficient time to enable him or her to defend; or �      (E) the judgment was obtained by fraud. �   (2) Process. Process to enforce a judgment under this section shall be in accordance with rule 69(a) of the Federal Rules of Civil Procedure. �   (3) Preservation of property. �      (A) In general. To preserve the availability of property subject to a foreign forfeiture or confiscation judgment, the Government may apply for, and the court may issue, a restraining order pursuant to section 983(j) of title 18, at any time before or after an application is filed pursuant to subsection (c)(1) of this section. �      (B) Evidence. The court, in issuing a restraining order under subparagraph (A)-- �         (i) may rely on information set forth in an affidavit describing the nature of the proceeding or investigation underway in the foreign country, and setting forth a reasonable basis to believe that the property to be restrained will be named in a judgment of forfeiture at the conclusion of such proceeding; or �         (ii) may register and enforce a restraining order that has been issued by a court of competent jurisdiction in the foreign country and certified by the Attorney General pursuant to subsection (b)(2). �      (C) Limit on grounds for objection. No person may object to a restraining order under subparagraph (A) on any ground that is the subject of parallel litigation involving the same property that is pending in a foreign court. �  
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� 歐盟法律互助條約草案第四條第一項法條原文如下：


Article 4  Compliance with the formalities and procedures indicated by the requesting Member States


1.Where mutual assistance is afforded and provided that such formalities and procedures are not contrary to the fundamental principles of law in the requested Member States, the Member States shall undertake to comply, unless otherwise provided in this Convention, for the purposes of executing letters rogatory, with formalities and procedures expressly indicated by the requesting Member State. The requested Member State shall execute the request for assistance as soon as possible and shall take as full account as possible of any deadlines set by the requesting Member State. The requesting Member State shall explain the reasons for the deadline.
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� 慶啟人，臺美刑事司法互助協定執行一年之回顧與展望，法學叢刊第四十八卷第四期（第一九二期），民國九十二年十月出版，第一四二頁。


� 美國聯邦證據法令第八百零四條第（b）項之法條原文如下：


Rule 804.  Hearsay Exceptions; Declarant Unavailable


(b) Hearsay exceptions. The following are not excluded by the hearsay rule if the declarant is unavailable as a witness: �   (1) Former testimony. Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination. �   (2) Statement under belief of impending death. In a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that the declarant's death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death. �   (3) Statement against interest. A statement which was at the time of its making so far contrary to the declarant's pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant's position would not have made the statement unless believing it to be true. A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement. �   (4) Statement of personal or family history. (A) A statement concerning the declarant's own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of personal or family history, even though declarant had no means of acquiring personal knowledge of the matter stated; or (B) a statement concerning the foregoing matters, and death also, of another person, if the declarant was related to the other by blood, adoption, or marriage or was so intimately associated with the other's family as to be likely to have accurate information concerning the matter declared. �   (5) [Transferred to Rule 807] �   (6) Forfeiture by wrongdoing. A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness.


� 歐盟法律互助條約第十六條第一項法條原文如下：


Article 16  Requests for interception of telecommunications


1. For the purpose of a criminal investigation, a competent authority in any Member State(the requesting Member State) may, in accordance with the requirements of its domestic law, make a request to a competent authority in another Member State ( the requested Member State) for:


(a) the interception and immediate transmission to the requesting Member State of telecommunications; or


(b) the interception, recording and subsequent transmissions to the requesting Member State of the recording of telecommunications.


� See Supra note 54.


� R. v. Gooch, [1998] 4 All ER 402, [1998] 1 WLR 1100. Available at � HYPERLINK "http://www.lexis.com/research/retrieve/frames?_m=8050ac6943309910a07ee2d6ca7caf41&csvc=bl&cform=bool&_fmtstr=XCITE&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAW&_md5=81be6ac409ddadabd0b6be4f7368869f" ��http://www.lexis.com/research/retrieve/frames?_m=8050ac6943309910a07ee2d6ca7caf41&csvc=bl&cform=bool&_fmtstr=XCITE&docnum=1&_startdoc=1&wchp=dGLbVlz-zSkAW&_md5=81be6ac409ddadabd0b6be4f7368869f�





� In 1795, the United States and Great Britain firstly entered into a Treaty of Amity, Commerce and Navigation (The Jay Treaty), providing for the extradition of persons charged with murder or forgery. But not until August 12, 1848, did the legislative act concerning extradition enact. See 8 Stat. 116 1, CH. 167, 9, Stat. 302, M. Cherif Bassiouni, International Extradition: United States Law and practice, 41-42. (1983) 


� According to the statistics in 2002 and 2003 from Office of International Affairs of Department of Justice in the United States, the volume of incoming requests for extradition is 349, and outgoing volume is 818 in 2002; the volume of incoming requests of extradition is 267, and outgoing volumr is 909 in 2003. 


� Edward M. Wise and Ellen S. Podgor, International Criminal Law: Cases and Materials, 348.(2000)


� Broadly speaking, there are six modalities of international mutual assistance in criminal matters, including : (1)extradition; (2)mutual legal assistance in penal matters; (3) transfer of prisoners; (4) seizure and forfeiture of illicit proceeds of crime; (5) recognition of foreign penal judgments; (6) transfer of penal proceedings. See M. Cherif Basiouni et al, International Criminal Law, 5. ( 2nd edition,1999),.But in order to reduce complexity of such mutual legal assistance, extradition is often regulated in an independent legal scheme.


� Ivor Stanbrook and Clive Stanbrook, Extradition: Law and Practice, 20. (2000). In accordance with European Union’s simplified extradition procedure, 32 serious offences, including participation in a criminal organization, terrorism, trafficking in human beings, sexual exploitation of children and child pornography, illicit trafficking in arms, ammunition and explosives, corruption, fraud including fraud pertaining to the financial interest of the European Union, recycling the benefits of crime, counterfeiting of money, etc, do not require the verification of the double criminality. 


See  � HYPERLINK "http://europa.eu.int/comm/justice_home/news/laecken_council/en/mandat_en.htm" ��http://europa.eu.int/comm/justice_home/news/laecken_council/en/mandat_en.htm� 


� 259 U.S. 309(1922).


� See also Wright v. Henkel, 190 U.S. 40(1903); Glucksman v. Henkel, 221 U.S. 508(1911).


� Ilias Bantekas, Susan Nash, and Mark Mackarel, International Criminal Law, 141.(2001)


� See � HYPERLINK "http://www.oas.org/juridico/english/treaties/b-47(1).html" ��http://www.oas.org/juridico/english/treaties/b-47(1).html� 


� See Supra Note 3, at 348.


� See Supra note 8, at 149.


� M. Cherif Bassiouni, and Edward M. Wise, Aut dedere aut judicare, 3.(1995)


� See Annex I.


� See Annex I.


� Michael Abbell, Extradition to and from the United States, 3-1~3-2 (2003)


� Valentine V. United States ex rel. Neidecker, 299 U.S. 5, 10 (1936).


� Charlton V. Kelly, 229 U.S. 447, 463 (1913).


� See Annex II.


� See Annex II.


� See Supra note 15, at 6-1.


� An extradition judge may be a state court judge, a federal magistrate judge, or any other federal judge. It is ruled at 18 USC §3184.


� In ordinary criminal procedure, writ of habeas corpus would be the last protection for defendants. When a defendant’s conviction becomes final because either it has been affirmed on appeal by the highest court available to review the case, or the defendant has failed to file an appeal from an adverse decision below within the allotted time; however, the defendant still can seek so called” collateral review” based on 28 U.S.C. §2255, i.e. writ of habeas corpus. This provision provides a person convicted in federal court who claims the right to be released upon the ground that the sentence was imposed in violation of the Constitution or laws in the United States, or that the court was without jurisdiction to impose such sentence, or that the sentence was in excess of the maximum authorized by law, or is otherwise subject to collateral attack, may file a petition for collateral review. See Ronald Jay Allen et al, Comprehensive Criminal Procedure, 1470-1471(2001)


In extradition cases, due to lack of appeal mechanism, the extraditee can only apply for writ of habeas corpus in accordance with 28 U.S.C. §2241 (c) (3), on the ground that the extraditee in custody is in violation of the Constitution of laws or treaties of the United States.


� See Supra note 8, at 139-140.


�� HYPERLINK "http://europa.eu.int/comm/justice_home/fsj/criminal/extradition/printer/fsj_criminal_extradition_en.htm" ��http://europa.eu.int/comm/justice_home/fsj/criminal/extradition/printer/fsj_criminal_extradition_en.htm� 


� Article 22 of European Convention on Extradition of 1957 provides:


Except where this Convention otherwise provides, the procedure with regard to extradition and


provisional arrest shall be governed solely by the law of the requested Party.


� There are five EU institutions, each playing a specific role: 


1. European Parliament (elected by the peoples of the Member States); 2. Council of the European Union (representing the governments of the Member States); 3. European Commission (driving force and executive body); 4. Court of Justice (ensuring compliance with the law); 5. Court of Auditors (controlling sound and lawful management of the EU budget). 


See � HYPERLINK "http://www.europa.eu.int/abc/index_en.htm" ��http://www.europa.eu.int/abc/index_en.htm� 


� See Annex III, also see � HYPERLINK "http://europa.eu.int/eur-lex/en/com/pdf/2001/en_501PC0522.pdf" ��http://europa.eu.int/eur-lex/en/com/pdf/2001/en_501PC0522.pdf� 


� � HYPERLINK "http://europa.eu.int/comm/justice_home/news/laeken_council/en/mandat_en.htm" ��http://europa.eu.int/comm/justice_home/news/laeken_council/en/mandat_en.htm� 


� Id.


� See Supra note 15, at 1-3 ~1-10.


� 184 F. 3d 419(5th Cir. 1999); 1999 U.S. App. LEXIS 18253


� 299 U.S. 5, 57 S. Ct. 100, 81 L. Ed, 5(1936)


� In re Lang, 905 F. Supp. 1385, 1393.(C.D. Cal. 1995)


� 893 F. Supp. 65(1995).


� Martin v. Warden, 993 F. 2d 824, 828.(11th Cir. 1993). An extradition proceeding is not an ordinary Article III case or controversy. Ti clearly is not a criminal proceeding. Rather, the judiciary served an independent review function delegated to it by the Executive and defined by statute.


� Matte of Extradition of Lang, 905, F. Supp. 1385, 1391-1392, 1397-1399. ( C.D. Cal. 1995)


� In re Extradition of Sutton, 905 F. Supp. 631, 636-637 ( E.D. Mo. 1995); In re Extradition of Lin, 915 F. Supp. 206, 212 (d. Guam 1995).


� Fed. R. Crim. P. 5.1.


� Id.


� Fed. Rule Crim. P. 48.


� See Fed. R. Crim. P. 4, 41(c).


� Lobue v. Christopher, 893 F. Supp. 65, 75 (D.D.C. 1995).


� Id. at 73.


� Id, at 75.


� 18 U.S.C. 3141 et seq.


� See Supra note 15, at 4-10.


� Wright v. Henkel, 190 U.S. 63; 1903 U.S. Lexis 1540.


� Jeffrey A. Hall, A Recommended Approach to Bail in International Extradition Cases, 86 Mich. L Rev. 610 (1987). See also Supra note 15, at 4-10.


� Hu Yau-Leung v. Soscia, 649 F. 2d 914, 920 (2nd Cir. 1981)


� Salerno v. United States, 878 F. 2d 317 (9th Cir. 1989)


� In re Extradition of Kirby, 106 F. 3d 855 (9th Cir. 1996)


� See Supra note 48, at 614.


� United States v. Salerno, 107 S. Ct. 2105 (1987)


� 122 F. 3d at 776-787( 9th Cir. 1997).
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