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一、內容摘要：（二百至三百字）

本次出差之重點，為針對韓商LG公司的仲裁聲請狀，研擬本公司的答辯狀。

按韓商LG公司，在九十二年初，表明不接受行政院公共工程委員會的調解方案，其後又委任新加坡律師，依照雙方契約的約定，在新加坡提付仲裁。為了進行有效的答辯，本公司除了在九十二年，以政府採購法公開招標的方式，委任新加坡規模最大並且歷史悠久的Allen&Gledhill律師事務所，擔任本公司的仲裁代理人，但是為了萬無一失，本公司有必要讓Allen&Gledhill律師事務所，能夠立即瞭解案情，俾基於本公司的利益，而作出有效的答辯。

雖然本案的契約，具有中、英文兩種版本，但是因為本案的準據法為中華民國法律，並且兩種版本牴觸的情況下，優先適用中文版本，而且在行政院公共工程委員會辦理調解的過程中，也是以使用中文版本為主，然而新加坡的律師，對於中文的掌握有實際上的困難，況且本案的案情十分複雜，誠有必要及早讓其深入而周詳地了解本公司之立論角度，而作出有力的答辯。

本案到了九十三年元月初，國際仲裁協會（ICC）方檢附韓商LG公司的仲裁聲請狀，限定本公司在一定期間提出答辯狀，本公司乃盡各種可能，充分詳述案情，並且在國際仲裁協會（ICC）同意的期限內，提出答辯狀。

本文電子檔已上傳至出國報告資訊網（http://report.gsn.gov.tw）二、出國目的：

本次出差，為了配合本公司委任之新加坡Allen&Gledhill律師事務所，撰寫答辯狀的實際需要。

緣在九十二年六月間，本公司以政府採購法公開招標的方式，委任新加坡Allen&Gledhill律師事務所之後，即以E-mail方式，將本案的全部資料傳送該律師事務所，惟因中華民國與新加坡之間，有其文化上的差距，加上Allen&Gledhill律師事務所之律師，不明白整體案件的過程與周折，一時之間無法進入系爭案件的堂奧，因此撰寫答辯狀有其實際的困難。

依照訴訟與仲裁實務經驗分析，當事人中的一方欲打贏官司或獲得有利的仲裁判斷，其先決條件就是本身所講的話及所寫的狀紙，務必讓法官或仲裁人「聽得懂」之外，還要「聽得進去」不可，否則縱使分明自己有理，亦不容易獲致勝訴及有利的判決。

準此，本次出國與新加坡律師密集討論的作用，即在於與本公司所委任之律師，不斷的反覆研討，作各種不同的攻擊、防禦演練，俾本公司所委任之律師徹底明瞭本公司與韓商LG公司，在本件仲裁案中，彼此的優缺點，以及韓商LG公司有哪些罩門，以期有助於日後仲裁程序之展開。

三、研討會議過程：

依本公司委任新加坡Allen&Gledhill律師事務所之要求，我方人員係訂在93年03月03日~93年03月05日三天，與Allen&Gledhill律師事務所之律師，作深入之討論。

除了我方人員內部的相互討論之外，幾乎其餘的時間，皆從早上至夜晚，與Allen&Gledhill律師事務所之Ho Chien Mien律師及 Ng Lip Chih 律師，研究大戰略與每個細節，這是因為韓商LG公司的請求，原本極為繁瑣的緣故。

基本上，韓商LG公司的仲裁請求，包括新台幣與美元兩者，其標的金額約折合成新台幣十二億元。其請求分為下列犖犖大者：

1、 地震係數的變更，所導致的工程設計變更。

2、 Naphtha及LPG管線的增加，所導致的工程設計變更。

3、 Slurry Pumps之model變更，所導致的工程設計變更。

4、 E-7316及E-7317熱交換器的取消，所導致的工程設計變更。

由於地震係數的變更，固然導致鋼材料使用量的增加，不過尚未至韓商LG公司所請求金額的幅度，兩者的認知有著極大的差異。假設本公司不能細加說明，新加坡的仲裁人容易受到韓商LG公司誤導。

當然，本案所有的問題，主要圍繞在逾期天數的認定，以及增加的工料與人/時費用如何計算的問題，凡此各點，在在皆與本公司委任之新加坡Allen&Gledhill律師事務所律師，一一詳細討論過。

四、主要之心得：

本次與新加坡Allen&Gledhill律師事務所律師之詳細討論，最大的心得在於體會新加坡司法及新加坡制度的完善與公正，中華民國的現行制度，根本無法望其項背。當然所付的代價之一，就是整個司法及仲裁程序，非常花錢與耗時，不似國內的司法及仲裁程序等，幾乎形同兒戲一般，甚至於可以花錢收買，毫無公信力可言，尤其以仲裁案件為然，這是本公司強烈反對仲裁的原因所在。

舉例以明之，國內的鑑定人往往做出不實的鑑定報告，而一旦鑑定報告出爐，法院及仲裁庭幾乎照著鑑定報告下判決（或仲裁判斷），不啻以虛假的鑑定報告，當成判決（或仲裁判斷）的基礎，豈不是造假有餘，而公信力不足？

除非一造的訴訟代理人夠強悍，並且夠精明，只要另一造的當事人買通鑑定人，則這樣的司法及仲裁程序等，便毫無公平性可言。

新加坡的制度則不然，其制度仿照英國制，雙方都可以聘請專家證人，又因本案的準據法為中華民國法律，雙方尚應委任中華民國之律師。茲以專家證人言之，由於沒有人可以同時買通雙方各自聘請之專家證人，而科學是可以透過反覆的驗證，求得正確的答案，倘若雙方各自聘請之專家證人，鑑定的結果出入太大，可以檢討修正，求得圓滿答案，不可能出現不實的鑑定結果。

目前本案的癥結，即繫於雙方的意見南轅北轍，藉由新加坡仲裁的程序，比較能夠還原事實的真相。

IN THE MATTER OF AN ICC ARBITRATION

BETWEEN

LG ENGINEERING & CONSTRUCTION CORPORATION

Claimants

AND

CHINESE PETROLEUM CORPORATION

-.
Respondents

ANSWER TO REQUEST FOR ARBITRATION

This Answer is filed art behalf of Chinese Petroleum Corporation, the Respondents in this Arbitration.

2.
Al the outset, the Respondents point out that this Answer does not constitute the full Points of Defence and Counterclaim which the Respondents shall file at the appropriate Juncture after the Tribunal is fully constituted. As pointed out in the Respondents' solicitors' letters of 19 and 21 January 2004. the ICC Rules do not provide for any Points of Claim to be filed with the Request for Arbitration nor do they require a full defence and counterclaim to be filed at this stage. The Claimants' attempt to impose their own procedure on the Respondents, even before the Tribunal is fully constituted, is without basis and unreasonable.

3.
Subject to the caveat above, the Respondents set out hereunder, their Answer to the Claimants' Request for Arbitration. For ease of reference, the Respondents shall state, in summary, their position in respect of the Claimants' claims under the headings used by the Claimants in their Points of Claim.

GENERAL INTRODUCTION AND BACKGROUND

4.
The Project in issue concerns the construction of a Residue Fluid Catalytic
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Cracking ("RFCC") Unit at Taoyuan, Taiwan. Republic of China. Although the contract entered into between the Respondents and the Claimants (the "Contractor) was executed on 14 January 1999, it was dated 4 February 1999 for the commencement of the works under the Contract.

5.
There were 2 versions to the Contract - one in English and the other in Chinese. Clause 24.2 of the Contract (English Version) provides that in the event of any inconsistency between the English and the Chinese version, the Chinese version shall govern.

6.
The Contract exhibited by the Claimants at Tab I of the Points of Claim ("POC") is not complete and does not include the other documents referred to in the Contract as forming part of the Contract.

7.
The conditions of the Contract cited by the Claimants is incomplete and the Respondents reserve the right to plead in full the other relevant terms and conditions of the Contract in the Points of Defence and Counterclaim to be filed in these proceedings.

8.
The Respondents would point out, however, that the citation of Appendix 3 as being the "Hourly Rates for Change Work" is misleading. Appendix 2 and Appendix 3 are to be read together. These rates are only applicable to those Contractor's/Vendor's start up adviser services under Article 4.2. Changes in work shall be valued pursuant to Article 12.2 of the Contract.

9.
With regard to the Claimants' claim in paragraph 7 of the POC regarding the works being planned in phases and the applications for permits being applied for in stages, the Respondents say that the Contract did not provide for different phases or phased completion of the Project. The phases were planned by the Claimants and the Respondents were not aware, at the relevant time, of the different phases planned by the Claimants. Neither did the Contract specify that the permits were to be applied for in 2 stages.

Finally, the number of structures stated by the Claimants in the phases are wrong and misleading.
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(a)
It is wrong because "Phases 1 and 2" contain 12 structures and not just 5 structures.

(b)
It is misleading insofar as it tries to give the impression that "Phases 3 and 4" were more substantial than “Phases 1 and 2”. The fact of the matter is the "Phases 3 and 4" (as termed by the Claimants) were substantially smaller than "Phases 1 and 2" - whether in terms of the area covered by the works or the tonnage of the same.

CHANGE WORK ORDERS

General Comments

10.
The major item of dispute between the Claimants and the Respondents center on "Change Work I - Updated Seismic Factor. The Respondents do not deny that there was a change in the regulations affecting the seismic factor which need to be taken into account in constructing the Project. However, the Respondents deny causing any delay to the Claimants in the carrying out of the necessary works to accommodate these changes. The Respondents say that it was the Claimants' obligation under the Contract to carry out all necessary works using all reasonable expedition to take into account any regulatory changes. If additional costs are necessarily Incurred as a result of complying with the regulatory changes (and not other factors for which the Respondents are not responsible), the Respondents are obligated under the Contract to pay the Contractor such additional costs incurred. In relation to time, the Respondents say that the Claimants have not demonstrated any entitlement to an extension of time.

11.
The root of the problem with the Claimants' claim is that they chose to cast the necessary works to accommodate the regulatory changes as being a Change in the Work that required the Respondents' approval. This is clearly wrong. A Change in Work necessitated by changes in regulations or laws is a deemed Change under Article 12.7 that has to be carried out - and one Article 12.3 regarding the Owner's approval does not apply to.

Change Work I - Updated Seismic Factor
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12,
In relation to the Claimants' claim relating to the updated seismic factor, the Respondents' position, in summary, is as follows.

13.
The Respondents were not aware of the changes in the seismic factor until they were notified of the same by the Claimants in their fax of 22 January 2000. At the progress meeting held on 11 January 2000, the Claimants had merely alerted the Respondents to the possibility that there might be an impending change in the seismic factor. It is not true therefore that the Claimants had notified the Respondents of the change in seismic factor on 11 January 2000.

14.
As at ii January 2000, the Claimants had yet to file the application for the miscellaneous permits for what they termed '4Phase 3 and Phase 4" items. This is despite the Claimants' programme indicating that the miscellaneous permits for the Project would be applied for between 30 April 1999 and 11 October 1999.

15.
As the Claimants had yet to file the application for the said miscellaneous permits and there was a possibility that there would be an impending change in the seismic factor, the Respondents asked the Claimants to submit the application as quickly as possible before any change came into effect. It was not, as the Claimants' allege, that the Respondents instructed the Claimants to submit the application using designs completed under an obsolete code. The Claimants have misrepresented the situation to make it look as if it was the Respondents who instructed the Claimants to submit the application for the miscellaneous permits despite knowing of the change in the seismic factor. The Respondents reiterate that they were not notified of the change in seismic factor until 22 January 2000.

16.
in any event, the Claimants were obligated, under Article 25 of the Contract, to carry out all works necessary to take in account any change in regulations or the laws affecting the Project. Article 25 provides as follows:

25.1
Contractor shall observe and abide by ... all applicable laws, acts, rules, ordinances, orders, decrees, and regulations in the Republic of China (hereinafter collectively called "Regulations") in connection with the
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Work.

25.2
Unless otherwise specifically provided in the Contract documents, Contractor shall obtain, without unreasonable delay, any and all licences, privileges, approvals, permits, consents and authorizations whether temporary or not as may be necessary or appropriate for Contractor to perform the Work hereunder. Contractor shall fully understand the related laws, regulations, etc, for proceeding the application for work of obtaining the approvals of permits by the Authorities.

25.3
The Contract Price, dates and the periods as specified in this Contract have been based on Regulations in force as of the Bid Submission Date. Should after the aforementioned Bid Submission Date any such Regulations be changed, or new Regulations be enacted, ... by the government of the Republic of China, government agency, local authority or other public body which changes, enactments or reinstatements would have the effect of increasing or decreasing the costs to the Contractor in performing the Work and/or would affect the periods and the project schedule as aforesaid, then Owner shall reimburse or pay to Contractor or Contractor shall credit or pay to Owner, as the case may be in accordance with the provisions of Article 12.0 hereof the amounts(s) by which costs to Contractor have increased or decreased as aforesaid and/or the parties hereto shall agree on an adjustment of the dates as aforesaid.

17.
Although the Claimants agreed to submit - and claim to have submitted - the

application for miscellaneous permits for "Phase 3 and Phase 4P items based on

the previous seismic factor by 31 January 2000,~ they did not do so until 23

February 2000. The Respondents did not know this fact until 2001.

18.
On 21 February 2000 the Respondents met with the Claimants to discuss the matter of the application for the miscellaneous permits. Although it was the Claimants' responsibility to ensure that they obtained the miscellaneous permits
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expeditiously, they failed to act expeditiously and the Respondents had to suggest to the Claimants that they filed, at the same time as their earlier application, a further application based on designs utilizing the revised seismic factor.

19.
Amongst other things the Claimants agreed, at the said meeting of 21 February

2000, that they would follow an agreed and prescribed procedure with regard to obtaining the miscellaneous permits expeditiously -both under the old or the revised seismic factor.

The agreed and prescribed procedure for obtaining the miscellaneous permits for the structures termed as "Phase 3 and Phase 4" items were as follows:

'(a)
The 3~ and 4th application shall be kept on proceeding by old regulation with following schedule.

1/3 1: Start application

2/21: Arrange review meeting dated at Taoyuan Hsien government

2/29: Hold review meeting at Taoyuan Hsien government

3/2: To get results

(b)
1k, Tai she/I provide the document for the alternative case (applying 39~ and ~ application as a revision of the 2~ permission) simultaneously with the following schedule.

2129: Arrange review meeting date at Taoyuen Hsien Government

3/10: Hold review meeting at Taoyuan Hsien Government'

"Fu-Tai" are Fu-Tai Engineering Co Ltd, a subcontractor of the Claimants.

20.
On 24 February 2000, one Mr Jung Hee Won, the Executive Vice-President of the Claimants attended a meeting with Mr LS un, the Director of the Northern Projects and Construction Division (°NPCD") of the Respondents. At the meeting were Mr James Woo of the Claimants and Mr T P Chen of the Respondents. At the meeting, Mr Won promised Mr Lin that the Claimants would immediately start the revision works based on the revised seismic factors.
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21.
Despite the agreement reached on the procedure for the submission of the application for miscellaneous permits for the structures termed as "Phase 3 and Phase 4" items, and Mr Won's promise that the Claimants would immediately start the revision works based on the revised seismic factors, the Claimants wrote to the Respondents on & March 2000 claiming that they required confirmation for "our early start of revision work in compliance with new regulation again to mitigate the additional cost and schedule extension." In spite of the repetition, the Claimants immediately confirmed and reiterated their previous call on the Respondents to start their revision work immediately.

22.
In their fax of 8 March 2000, the Claimants also claim that they could not start work because Article 12.3 states, "No change in the works shall be undertaken before receipt of Owner's approval"

This claim is based on the Claimants wrong reading of Article 12.3 and Article 12 generally. First, Article 25 makes it clear that the Claimants have to comply with all applicable laws and regulations - including changed or newly enacted laws and regulations that affected the Project Article 25.3 then states that if compliance with any changed or newly enacted laws or regulations would have the effect of increasing the Claimants' costs, then the Respondents shall be obligated to reimburse the Claimants in accordance with the provisions of Article 12.0.

23.
The provision in Article 12.3 requiring the Respondents' approval of any change in the works only apply to those changes initiated by the Respondents - where the Respondents have a choice as to whether they wished to proceed with the requested change after receiving the Claimants' details in the 'Change Work Proposal".

In contrast, a change which is mandated by a change in the regulations or laws is deemed to be a Change under Article 12.7.

24.
Instead of proceeding expeditiously to undertake all works necessary to take into account the revised seismic factor, the Claimants took an inordinate amount of time to do so, and in the meantime submitted:

S

(a)
on 15 March 2000, a "Change Work Proposal Procedure"

(b)
on 17 April 2000, a 'Change Work Proposal".

25.
Alternatively, and in any event, the 'Change Work Proposal" submitted was incomplete and flawed in that it is lacking in information, data and details that would enable the Respondents to verify the same. Despite the Respondents' persistent request, the Claimants failed and/or refused to provide such information, data and details and only did so in or around July/August 2000 -after the Claimants had submitted the application for the miscellaneous permits for their 'Phase 3 and Phase 4" items on 20 May 2000.

26.
The Claimants' quote from the Respondents' fax of 3 May 2000 purportedly indicating that "no change in work shall be undertaken before receipt of Owner's (Respondents) approval as per article 123, section IX of the Contract' is taken out of context. As can be.seen from the sentence just preceding the quoted sentence, Mr T P Chen was concerned with the 'commencement of construction work'. He was not attempting to prevent the Claimants from commencing the design and engineering works based on the revised seismic factors.

27.
The Respondents had constantly, from about February 2000 and until June

2000, requested that the Claimants start their revision works immediately. It was the Claimants who were insisting that they could not start any change work without the Respondents' approval on the Change Work Proposal.

28,
Contrary to the Claimants' allegation, there was no agreement reached on 2 June 2002 that the Claimants would undertake the Change work subject to the conditions set out in the Claimants' fax of 8 June 2000. The conditions were unilaterally set out by the Claimants. The Respondents' position, as reiterated in their faxes of 7 June and 12 June 2000 was that the Claimants should immediately commence the change works and issues of compensation shall be dealt with in accordance with Article 25,
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Change Work II - Increase of Naphtha and LPG pipes

29.
The Claimants and the Respondents failed to reach an agreement for the alleged works labeled as Change Work II and the Claimants never did carry out these works. The Respondents do not see how they are liable to pay anything to the Claimants for these alleged works.

Change Work Ill - Change of model of Slurry Pumps

30.
There was no dispute between the Claimants and the Respondents over the work labeled as Change Work Ill and the Respondents agree that the increase in costs for Change Work Ill is properly quantified at USD53,480.00.

31.
However, the Respondents' counterclaim against the Claimants exceed this amount and the Respondents seek to set-off this amount against the amount counterclaimed by them against the Claimants.

Change Work IV - Cancellation of Heat Exchanger E-7316 and E-731 1

32.
There is no dispute that the orders for Heat Exchanger E-7316 and E-731 7 were cancelled.

33.
However, the Respondents say that the Claimants were notified by the Respondents to cancel the orders for Heat Exchanger E-7316 and E-7317 at an early stage and the Claimants should not have proceeded (if they did at all) to procure the said Heat Exchangers.

34.
In addition, the Respondents do not admit that the Claimants proceeded to procure the Heat Exchangers E-7316 and E-7317 from either Samyoung Heat Exchanger Co Ltd ("Samyoung") or Jeil Environment Co Ltd ("Jeil") whether in July or August 1999 or otherwise. Even if the Claimants did so, the Respondents do not admit that Samyoung or JeiI were entitled to impose any cancellation charges on the Claimants or that the Claimants were liable to pay any cancellation charges to Samyoung or Jeil, Further, the Claimants do not
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admit that the cancellation charges claimed are reasonable.

35.
Further, the Respondents say that the cost sought to be claimed by the Claimants for the cancellation of the Heat Exchangers E-7316 and E-7317 are not recoverable as the Claimants failed to set-off against the cancellation charges (if valid at all), the savings in costs resulting from the omission of these equipment. The Respondents further say that such savings exceed the sum of USD 17,100.00 claimed by the Claimants under this heading.

Savings

(a)
Omission of Heat Exchanger E-7316
USD 28,163.00

(b)
Omission of Heat Exchanger E-7317
USD 21,200.00

(c)
Omission of construction costs and
IJSD 12,000.00

material related to installation of Heat

Exchangers E-7316 and E-7317

USD 61,363.00

The Respondents are entitled to recover the sum of USD 61,363.00 from the Claimants,

EXTENSION OF TIME

36.
The Respondents say that the Claimants are only entitled to claim a reasonable extension of time in respect of any additional work caused by and reasonably undertaken arising from the revision to the seismic factors.

37.
In respect of the entitlement to a reasonable extension of time, the Respondents say that the Claimants have not demonstrated any reasonable or legitimate entitlement to the same. The Contract in question was, in essence, a turnkey project with the Respondents dictating their own schedule - subject to their undertaking their works expeditiously and meeting the Project Schedule Guarantees under the Contract. Until discovery and/or interrogatories, the
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Respondents say that the Claimants have not demonstrated that the change in seismic factor had any impact on the Claimants' project schedule - much less the nature and extent of the impact. The Claimants have also not demonstrated that they had fulfilled their obligations to minimize such impact, if any, of the change on their Project Schedule,

38.
On the contrary, the Respondents say that the Claimants are responsible for the significant delays experienced between the Claimants first finding out about the change in the seismic factor and their actually carrying out the works necessary to accommodate such change, including but not limited top the submission of the application for the miscellaneous permits for the ~Phase 3 and Phase 4" items.

39.
Further, the Respondents say that the revised seismic factor should not have any or any significant impact on the progress of the Project.

40.
In the circumstances, the Respondents reject the Claimants' claim to an entitlement to an extension of time arising out or in connection with the change in seismic factor.

41.
In respect of the Claimants claim for extension of time pursuant to Article 18.0 of the Contract, the Respondents say that the Claimants were only entitled to 2 of the 6 days claimed.

42.
As for the claim for an extension of time of 43 days allegedly due to an update of the statutory maximum working hours pursuant to Article 25.1 and 25.3 of the Contract, the Respondents say that this is a claim for extension of time which was not notified to the Respondents in accordance with the requirements of the Contract.

43.
The Claimants had, at the relevant time, not claimed that that it was in any way affected by the update of the statutory maximum work hours. The Respondents say that this claim is an opportunistic claim that is unsupported by facts, Further, the Respondents say that this claim, even if valid (which is denied), was agreed to be waived by the Claimants in their Undertaking for Defects and Incomplete Items of RFCC Project executed on 25 November 2002 (the 'Undertaking"). In the Undertaking, the Claimants agreed that the 166 days of

12

delay which was recorded by the Respondents may only be reduced by any extension of time caused by "change work" which issue was to be settled by way of arbitration under Article 19.

44.
With regard to the claim for extension of time for alleged disruptions in power supply and cooling water supply, the Respondents also say that such claims, even if valid (which is denied), was agreed to be waived by the Claimants in their Undertaking.

45.
Alternatively, and in any event, the Respondents did not, at the relevant time, and in breach of Article 9.1.2, submit any written notice promptly after any such cause as will delay or impede the Work by Contractor (referred to in paragraphs 42 to 44 above) shall have arisen, together with detailed particulars and basis of any claim ~r extension of time.

46.
In the circumstances, the Claimants are not entitled to make any claims for extensions of time based on the alleged disruptions in power supply and cooling water supply.

LOSS AND EXPENSE I PROLONGATION COSTS

47.
By reason of the matters stated above, the Respondents deny that the Claimants are entitled to claim any loss or expense or prolongation costs suffered (if any)'against the Respondents.

48.
Subject to discovery and/or interrogatories, all that the Claimants are entitled to are the additional costs of engineering, material, and construction costs resulting from the difference in price between the works based on the previous seismic factor and the works based on the revised seismic factor. The Claimants have calculated this to amount to approximately USD 70,000.00 and NTD 6,800.000,00.

49.
Nevertheless, the Respondents say that when set off against the Respondents' counterclaim against the Claimants arising out of the delay in the completion of the Project, the Claimants are liable to pay, liquidated damages to the Respondent in the sum of USO 12,080,000.00 and NTD 119,260,000.00, being
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the maximum amount of liquidated damages that the Respondent may claim from the Claimants. The actual liquidated damages payable by the Claimants -

without the 10% cap are as follows:

(1)
Effective Date of Contract
4 February 1999

(2)
Project Completion Date
3 August 2001

(3)
Project Completion Date
5 August 2001

(plus 2 days for typhoon affected days)

(4)
Date of achievement of Mechanical
18 January 2002

Completion

(5)
Number of days of Delay
166 days

(6)
Liquidated damages payable per day
. USD 120,800.00

NTD 1,192,600.00

(7)
Total liquidated damages payable
USD 20,052,800.00

(without cap)
NTD1 97971 .600.00

The Respondents have set-off the liquidated damages payable by the Claimants to the Respondent in the sum of USD 12,080,000.00 and NTD 119,260,000.00 against the retention monies held by the Respondents on behalf of the Claimants.

50.
Further, the Respondents say that the Claimants' claim that the Respondents are not entitled to impose liquidated damages are baseless for the following reasons (in direct answer to paragraph 87(1) to (7) of the POC)

(a)
For the reasons given above, the Claimants have not demonstrated, and therefore are not entitled, to any extension of time and there is no basis for the Claimants' claim in paragraphs 87(1), (2), (3) and (6) of the POC.

(b)
There is no basis for claiming that the liquidated damages are a penalty and there are no provisions under the laws of the Taiwan, R.O.C. to support such an argument.
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(c)
The argument that the Respondents have suffered no loss for the period of delay because the propylene tanks was not operational until 13 June 2002 is untenable, Propylene constitutes only a small percentage of the products manufactured at the RFCC and, in any event, the propylene manufactured was stored in the LPG tanks whilst the propylene tanks were unavailable.

(d)
Neither Article 230 or Article 232 of the Civil Code of Taiwan, R.O.C. are applicable to the Claimants' circumstances.

ACCELERATION COSTS

51.
By reason of the matters stated above, the Respondents deny that the Claimants are entitled to claim acceleration costs suffered (if any) against the Respondents.

LOSS OF INTEREST OF RETENTION MONIES WRONGFULLY WITHHELD

52.
By reason of the matters stated above, the Respondents deny that the Claimants are entitled to claim loss of interest (if any) against the Respondents.

WARRANTY BOND

53.
The Respondents deny that the call on the Warranty Bond and/or receipt of the sums of US$6,042,674 and NTD59,630,000 was wrongful and/or unconscionable.

54.
The Respondents have retained the sums to set off against the amounts spent or to be spent to rectify the:

(a)
defects relating to the Expander System;

(b)
various defects discovered during the Annual Turnaround of RFCC unit.
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