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PR iR ME - RENFZEZEZRPAN T REEEUGER D
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CERLERER1IBNIFEFTEN HLLERBIIBE LS
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H¥w  LRREBZMARLIGEETH > KA EEB R

EOHORBAHBEZERHEAZ— -
(w) HRF %

AiEfed B % 4 4 4% Dr. Edward B. Bradley &/ #44% &
EHE BRNAFEEHEARITHRITIH > SAEY
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AmE (KRB BB -

A RICHIEE A H @ 0 AREH LR RIERMZH
RESAETHans LFERIEHMAMELSOEE0HE
Sherman Act (1890) - Clayton Act (1914) » The Federal
Trade Commission Act (1914)32A & Robinson-Patman Act
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(+—) B¥EXR

AR B4R % 3 #% k%4 £4£ Dr. Edward B. Bradley
AEHE  BENSEENBEAL R RO RBELR
YBEL RBREANBLANBFABRRAELEFFTX - £ F
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mRENI e — BT TERRBREREOARERAHEE
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REEZFHNOEB RGOV ARBENS L2 RICRA > L5
HAZEARAERRVABRTHAL - £L4H BHekid
FRAES - A RNRAH AL OTROBERAREE
BE O RAeHo  BeRRACHEMERZER  AFRE
REANBEN - ZENFREE HNEARBRATEGHLTA
BB HNSEARERTREBNMERE - —&mET &K
BFRNEEBRHEFRGRANIT Al A EEHHEE
Wham B eREBRIA  MAXFAH  RERHE N E >
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HUR B EBE A MK (incremental ) # JF muddle
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FRBRAGIAREGER - EHEL R EFABER
#oRG ARERENARKY - LR ELEZRES
HhAhTEHEEMTREITEMTZEE  RBRE .
HBERBHOFME N R ELETIH SR ELE AR
IT¥EMG HESBRBETRA - REARBERZIA—BRRA
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X E
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MAEESEREARER  BATAR LR P AL REELE
A HFN# (Hague Convention) @ X2 &9 B HH% # 35 H 48
£ (data protection directives)» O E CD &gk ¥ #»
EHMAEEROREARWT O HAMBMOARE > 8
A AT HEFHHRUwEM (Value-Added Tax,

VAT) WTORIR B AR LT HEFAHRUMM -

BN EERNEREEMS (jurisdiction) R FHATH
RESFIAERAE  mUNRFETFRSY M T > &H
SHRIESREREM c SEEEROS Iy —AE TN
BAR  FRET R EECHEROMA » 5 —BWER
HBREATAECEMR - S| AT EHHENEBIHIETER
BB RALARBRR 0 — &M 0 AR AT SLEAAEAT
3k SRR ELIAmEER B R LY - ER
B2BX G BEEFTURLYYEEE XK 2B 2C
RHb  EFATHTEERRBEA S LT REHT -
B OB ERAN AN FRE  ERZRRAAENEBRRA
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% 2 Z BNk (civil law) e9#H & £ @8 A% (Brussels
Convention ) » /8 # % 1§ 7% (common law ) &§ % B A4
AN Al do B, 3ok % MR U BA S B 80k TR 0 12 £ BRI 9
Fey Ll g2 (due process ) Bp B ¥k ey B4 H R & M
WEHLBENT T FEEROEERBENTA R
Bl o R XET » HEHTUAAEMLMG B AT L ESE S
H OB EHFEAREASETIRARSHEH  SEFED
BEZRIERERGAR  BAESEE L TRER TR
B3t BHIEE 0 B A E R EIbaY IR IR AT -
LFRRYEFLHEENE IR TREIN LAEEMH G F X
FES  LRAMEAARAFOH B —HELBANEFHY
BEZRZREEREHHEETREBENESL  ARABA
TFAMGAMAERORALEOR  CHRYETUERY
MMER R B AELHR  RBEATEE > LBERELAE
EHATH B AR Flok - BERBEFELS ERE K (Yahoo
US.) Bl ARERA-FNARGEN > ZNd£HHE
b i EMRRAS BRITALEEARASK XA A
ik FRABAGERRNARES LA ROTAHEREIEA
EERE 0 B EREBERIUTEREREGFA -
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o b B BRI RS R A ELIERE
Bl TEfE o F A H R T A R L BT §— 4
BAEWBHERE  THE - BAFERERTERIAHEY
A # # (sophisticated consumer) » i 5& % X £ B 69 2 FkAR
HhGLETZAS FoRAESEEETUALRLERR
HMERIR S BERAEEEEHTURE —E SR RE
Bars > P HFERIMELGHEZRBEBABE  nHE
EESMENHEFURBEGER S FORAHESEEHT
HRGEREZL T o AL THALENLAEEMMANE

% (jurisdiction avoidance ) °

M B HE AR 4y 0 BAsAE (privacy) SR H 242
(security) + R FHEB T HeH EHFRM PR
WBYEERR > —BARTREH S LR AN H1FE
BAETHERR  BATHEERAUEHEA/RE -  BEO
EATHARAL E  FHEPEHETRE BATHEA
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ETeAY - Ptk B FTHE LI REAR I DR
B B4 5 SN ANIS AR H AR B | R REATE R A
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% AT M B & T @B (safe harbor) MR HEHI5E
AR R TREGE MK FRAQANREHE ik T8
B R EBRIFE R ¥ 3 693880 0 (22 Lo
SBAT ~ BHARARANE - bk @RA % @RS, R
BATEY MUK R e LS BR M A B BRI E 3T & > L H ek
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('source-based taxation )’ % — & 4K /& 4£ #. %5 (residence-based
taxation) » (KO E C D& » 2 T 56 € 8 th K X B £ 35 A1
(permanent establishment) > & FF4F R IR B 2R8L - 35 & k2
R B EEMERSN c BEECENERA B E A
(fixed place of business) > BPiRiRL A% E AR A AKX E
£35P7 o AN EBARBRGEN BN LERRITAEL
E K% > éd&a?ﬁ]ﬁé%@qﬁ%" RIGATR? SHEFH
X545 OECD®=000F+=A&RT5 L
(—) #@sk (website) it R#EAL— B EHH > BaEsLER
ELEE E %M RZ o EARM 8RR B (server) AIAEAR
BB BELARTREERMMWRER (=) 54
WH AR B BT HRE  RIZAIR S RER A — B T35
P RZ 0 Wb BARBHLEE AR — A BIZFARSE
WRE—BEFA (Z) AREFANE b— B
ARG B Z35Ger (W) EHXHELE AR THM > KA
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X —FARBGAAMER A LR AT EER o) A
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FRAFAMBPRAE - THAM  LRER L LHEHE
ARG & BB BB S i 0 B AR FREEEH

BERNG -
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AR ERGER - RFER—BHAR  EANZHEMR
(salestax) By BEH LR T LEMY RA L @EHE
BAHMGER BB LAMEYHSBERREHS - L
BRI AR IER 0 BHZARE DA T AR BRI 0 R A
NEBEEENBRABRRBRYHERT > LI RERF SN
BURGER > $H@BAERMKERT HAHER (BAT
FERGEINBAGETHHRUHER) - AN ER
EMEGSERMHAR > BATHUFEMREENBES -

BR A MER SRR AR - ARIE B AT 0 JFER A B L eyt
e B F oA 0 MEH B K eyt fEH R LA G M e
R b HIBRBRETY RIS > ERRANTF &R
FoORAEBEFFRIBELRAREM LEBE - A5 —
REE  AFNKREBRF4E ERAMEM 0 £ BRI FR BT
ARERGES WA RALEKRARRE Y > mERY EBF

Bk ey =+ » T R B BUR B X 2 RIRE0 LB APTIFHR
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BREHM - BHREARNFRE  RECAZTERIAL
ARAGEBRNE EHURmER  TERIRNILES
BB fE—R A AR ARALZRAT @R BA L
B3] it ERAKE B BT A B ARKEUwER > mE
KRB B Ry fE IR E] > hofT3R 2} & H PRI R E A
bR -AFAE FRCREFEOQWT OR HIENR -

(=) 2REFHHBHEGATS

AEHRHX X EF M AE S (digitized products) A7
G180 — i URAGAT SHNEFRSLAEMERTR
TR A G FIAR - R IR AL HME ST B ARF
(services) & B & (goods) ? v R4 ARG > %54 "%
RBHEAG, X TRIEE S 7 FEMRREER R T

BEYERAZHCHBERROBERA?

AHBMAERY RO REARAKRBMEE R A
THHEREVEARAZANE BUESS s BAT L > @
AGATTHMRZE » FwiEMRAB @ LB ARERRR
( Most Favored Nation ) #1 B K. 4+3:% (National Treatment) >

B R B # 3k &%8 (quotas) #|E &R B M a5 (domestic
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content ) B & HE AR MEAGATS#HE -
MGATSHMRTIMERN RAAZEYEB A LAE TR
FRRAMABARABRE dBNERAHME SHRASE D

B sAHFEHBMESSRAB S ANE BIEBEHHG
ATTEMR#%ET  mexBRAAMRELBEANEER LY
By HEHFBME BT ARSY  AANBRKHGATSH
# o  WTORER TGS EALE SN AHIRE » B LR

TFRBEAGARIEAEARS  ENTHREHZEMAESHR
EHARRRAS —@OF - BATA WY AT UM REERAR
F—HAEZBWT OF ks BpdaWT O F 3 a2k
HRBEHE S F_HARIL—ORFEB LAIEE

Bl REMARBMERRGAERMERR S - RFEAM
HABE PSR RRE MR ERB LY AN
$RA  BATRTATORABE — B E S AT BT T
77 (locally stored) & =T #$4% (transferable) # > R 4 b >
Rz RAMRA - BHESBRA RO mEESFE T AT
(Intangibility) » " & 5447 , (Perishability) - " R 5] 58 |

(Inseparability) g1 " % # 4 % 8 | (Variability ) > # #{x & & F

REATTHAE BAAF TETH, 98N FMUEFEAD
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o EETHE ARG TEEME ) BT RAT o8, B

T R EFIANBRES

BPiEEGATSEHGEN  LAFHELENFHR - GA
T SrAERAGOREF RS K - T RRBERG
(cross-border) ~" B 4} 74 & | (consumption abroad ) ~ ' % ¥
25 238, | (commercial presence) A "B A AZH |
( presence of natural persons )o # 41 & & R 5k L ik w & F X
LAy HE 0 Blde o AN EE B S ALY TE b L
Y BHXHABREN TERRERE R TRHE
RIERHFURESD  BATLBTATHMOER TR " BIHA
B.LACERE RGN R -

WTOR—AANFERCBERYFHETFHHBERS
BHMA IR 00— 4FWDOHABRTHE LRI EE
BRP AR RATEE LAY ITHREIFZ I RERBA
oo M YR EHILBAYIFRUMMLEFAEARRNERL B
HRABETRES AT FRHGASNFEOR > A ALK
& HBUR IR E Ry 0 B P B RIE O R RYCR E
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An Overview on the Governance of

Global Electronic Commerce

Introduction

Cyberspace governance has been debated since the creation of electronic
commerce (in short, e-commerce). Proponents of the laissez-faire free enterprise
ideology believe that any attempt to regulate or tax e-commerce would be
counterproductive, calling for self-regulation of the private sector and reliance on
market forces. They argue that owing to the borderless nature of the Internet,
nationally legislated laws are meaningless since the rules of these laws must be made
to deal with different legal systems and borders. Thus, states should not be trying to
legislate on Internet issues. Opponents to an unregulated cyberspace argue that
reliance on market forces or self-regulation alone will not suffice, and cyberspace
should not remain free from taxation and regulation. For the merit of social justice
and equity, transactions that are taxed in the physical world should be taxed on the
Internet; activities such as medical and financial services that are regulated in physical
space should be regulated in cyberspace. Furthermore, any market, virtual or real,
requires societal infrastructure to function, and the market cannot itself provide some
of the public goods, such as protection of property rights, predictability, safety of

transaction, protection of personal privacy, etc.
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The Internet is indeed international. For example, Internet operators are allowed
to access and operate the Internet through the domain name system, thus nationality,
which is traditionally important for national legislated laws, are becoming less
significant. The generic top-level domain names (the .com, .net, .org, etc.) do not give
any indication about the nationality or location of the “site” or the person who owns
or operates it. Even national top-level domain names (the .fr for France, the .us for the
United States, etc.) are no longer meaningful because a resident of Taiwan can register
a domain name in the U.S. and vice versa. Whoever sends data via the Internet, even
to a local correspondent, may need to deal with operators located in different
countries, sometimes without knowing it.

At present, most agree that states do have an important role to play in the
development of global e-commerce. Many argue that governments have a major
responsibility to support the spread of modern communication technology by creating
the underlying conditions, such as an effective legal system, in which the technology
will flourish. Meanwhile, an important challenge is to define the appropriate scope of
intervention in the pursuit of legitimate public policy objectives, without
compromising the promise of these modemn technologies. In addition, the global reach
of the Internet and e-commerce implies a need for international responses to some of

the policy challenges, and thus for active cooperation among governments. It would



cause a tremendous obstacle to the development of e-commerce if all countries claim
to apply their own legal system to an Internet transaction.

This article explores some of the most pressing e-commerce issues, such as
Jurisdiction, privacy and data protection, e-signatures, and taxation. An attempt is
made to explain both the status of the solutions currently available and the evolution
of international negotiations on these matters. Finally, a framework developed by
Kobrin (2001) will be introduced and it is helpful for the explanation of the formation

of international cooperation.

Major Concerns for On-Line Shopping

The major concerns for consumers with respect to on-line transactions are the
privacy and the security of these transactions. According to a survey conducted by
Forrester Research Inc. (Karakaya, 2001), of those who do not shop online, 59 %
worry that their credit card numbers might be stolen and 54 % do not want to give out
personal information to online stores. Consumers also expect reliable customer
service, which has been a serious problem in the past. Failure to deliver and return
Internet products on-time caused major consumer complaints during the 1999
Christmas season (Karakaya, 2001). Following are the three major concerns to

consumers when engaging in Internet transaction.



1. Privacy

Privacy is the major issue that concerns many people in modern society. In this
information age, advanced technology and the unbridled exchange of electronic
information has made the protection of privacy an even bigger challenge.

There are two major reasons that Internet vendors will ask visitors to provide
personal information. A reason that benefits the consumer is the creation of their own
visitor profiles, which makes subsequent visits to that same site much more
convenient. In most cases, online shops will ask for permission from customers to use
their personal information in marketing activities, but many sites are not secure. A
study from the General Accounting Office revealed that inquiries for online fraudulent
assistance have climbed from 35,235 in 1992 to 522,922 in 1997 (Karakaya, 2001). In
addition, cases of misuse of Social Security numbers totaled nearly 39,000 in 1999, up
from 1,153 in 1997 and 305 in 1996 (Fletcher, 2000). Consequently, many online
shoppers still leave the sites without providing the requested data for fear of a privacy
breach.

The business practices of multinational corporations have also raised
considerable concerns from many countries over the issue of misusing personal
information from their citizens. For cost saving and data uniformity, multinational

corporations often transfer personal data from their customers and employees from the



world to a few places for data processing and analysis. Many countries have

introduced data protection legislations to protect their citizen’s privacy.

2. Security of transaction

Although there have been many advances in the security of transactions since
the start of online shopping, security is still considered one of the biggest hurdles to
the prosperity of e-commerce. Facing unknown Internet vendors, consumers are wary
about giving out their credit card number for fear of financial loss from credit card
misuse. Therefore, consumers are more likely to purchase goods from renowned
companies or companies having physical presence in the world.

Most online shops use encrypting software when they receive the credit card
data and the software enables them to instantly verify the authenticity of the cards and
to authorize the purchases. In most cases, a consumer is only liable for $50 if his or
her credit card has been used fraudulently (can be seen in the model contracts of many

credit cards issuing companies).

3. Customer service

Customer service is another problem facing consumers and online companies.
Due to the impersonal nature of the Internet, there is no one to answer questions, no
one to interact with, and no one with whom to bargain down prices. It is estimated

that about 50 to 75% of customers abandon their shopping carts without making any
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purchases because of poor or no customer service. And it is estimated that 7.8 % of
those customers abandoning shopping carts could be salvaged through an effective
system of customer service and the total additional sales could amount to $6.1 billion.

(Karakaya, 2001).

Main Aspects of Cyberspace Governance

While cyberspace may be borderless, it is not unregulated. Indeed, laws and
regulations are being enacted on all levels, from local to national to international. The
following analysis reviews some of the legal developments related to cyberspace

governance.

1. Jurisdiction and selection of law

One of the most significant concerns for companies engaging in e-commerce is
jurisdiction—the ability of one party to sue another in the court of its choice and the
power of a court over those parties. Jurisdiction is a crucial matter when Internet
transactions are involved, because individual and businesses operating on the Internet
face the danger of potentially being sued in any jurisdiction from which their sites or
online services are accessed. In the Business-to-business (B2B) context, companies
can avoid some, but not all, of these difficulties through choice of law and choice of

forum provisions, which should be included in online contracts, licenses, and



agreements as well as in a website’s terms of service. In Business-to-Consumer (B2C)
transactions, however, choice of law and forum selection clauses imposed by a
business on the consumer may not be enforceable. The most important international
regulation governing jurisdiction issues has been the Hague Convention.
(1) The Hague Convention

The most important multilateral effort to resolve jurisdictional and choice of
law issues has been the Hague Conference on Private International Law for a
Convention on Jurisdiction and the Recognition and Enforcement of Foreign
Judgments. At present, there is no effective international regime for enforcing the
judgments of national courts in transnational legal disputes (House, 2001). The U.S.
provided the original impetus for the Hague Convention in 1992. The driving force
was the US perception that U.S. courts typically enforce foreign judgments, while
foreign courts often do not enforce U.S. judgments. The Hague Convention was
initiated to provide international rules on jurisdiction and recognition and enforcement
of foreign judgments. It concerned two aspects of jurisdiction over a foreign person or
company: (1) personal jurisdiction (can the foreign defendant be sued in this court?);
and (2) enforcement (will a court in the defendant’s home country recognize and
enforce the court’s decision?).

The current official draft of the Hague Convention, which was adopted in



October 1999, has met with significant opposition from a variety of private sectors in
the U.S. According to the testimony of Ms. Barbara Wellbery before House of
Representatives (House 2001), a great deal of the opposition stems from the very
different approaches to jurisdiction taken by common law and civil law countries and
the fact that the 1999 preliminary draft borrows heavily from the civil law approach to
jurisdiction (particularly from Brussels Convention) . At the core of the e-commerce
community’s concerns is that the jurisdictional rules contained in the Hague
Convention tend to make web site operators and Internet Service Providers (ISPs)
more vulnerable to lawsuits around the world and what is more, require U.S. courts to
enforce the resulting forgign judgments.

Ms. Wellbery also mentioned that the requirement for the Hague Convention to
create uniform rules of jurisdiction, indeed, poses special difficulties for the US side.
Under the common law system, U.S. courts would focus on issues of due
process—fairness to the defendant as well as to the plaintiff—and determine
jurisdiction on a case by case basis. It cannot be said that a consumer can always sue
in his home jurisdiction. But the approach to jurisdiction in civil law countries is
usually far more formalistic than the US approach. For the breach of a contract, a
plaintiff can sue in the forum where the goods or services are provided unless one

party to the contract is a consumer. In these cases, the consumer can sue where he/she



resides if the defendant solicited business through advertising (such as a web site) and
the consumer took steps to conclude the contract in that jurisdiction. For tort actions,
plaintiffs may sue where the harmful act or omission occurred or where the injury
arose. It is said that the civil law approach to jurisdiction provides certainty at the
expense of justice, and the common law tradition provides justice at the expense of
certainty, but in many if not all cases, they lead to the same result.

E-commerce creates challenges for both civil and common law approaches to
jurisdiction since both depend on geographical location of the parties and relevant
events. The Internet, however, is borderless, thus it is difficult if not practically
impossible to know where the parties are located, whether one of them is a consumer,
where the contract was negotiated, and in the case of intangible goods and services,
the physical location to which they were transmitted. Although the Hague Convention
applies to e-commerce transactions and ISPs, it was drafted without paying any
attention to the particular jurisdiction issues raised by e-commerce, and thus without
recognition of the significant problems it poses for the Internet and e-commerce.

There are essentially two problems the Hague Convention creates for
e-commerce and ISPs. First, the Hague Convention would lead to increasing
vulnerability to tort suits against ISPs. It would permit suits for all kinds of torts,

including copyright infringement, privacy, defamation, and in some countries, hate



speech, to be brought wherever the act or omission occurred or where the injury arose.
This jurisdictional rule would allow a company with a web site to be sued for
copyright infringement anywhere its web site could be accessed. And an ISP could be
sued wherever it makes the copyrighted work available. Yet, in both instances, the
company may have had no contact at all with the jurisdiction in which the suit is
brought.

The second critical problem the Hague Convention creates is that it would
subject web-based companies to suits arising out of consumer contracts anywhere in
the world. It would allow a consumer to sue in his home jurisdiction so long as the
defendant has directed his activities to that state (through advertising) and the
consumer has taken the steps necessary for the conclusion of the activity in that state.
The effect would be that a business could be vulnerable to suit anywhere in the world
that its web site is accessible.

The most famous case is the French Yahoo decision. That is, a French court
took jurisdiction and imposed penalties against Yahoo U.S., because a web site hosted
by Yahoo auctioned Nazi memorabilia and was accessible to users in France. The
site’s content was illegal in France, yet legal in the United States. Under the
Convention, U.S. courts could probably still refuse to enforce such judgments on First

Amendment grounds, but courts in other countries would have to enforce them. The
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result could be that the Internet is reduced to the lowest common denominator where
web sites avoid any but the safest content for fear of offending someone and being
hauled into court. Alternatively, the Internet could be subject to as many different
standards of conduct as there are countries.

There are four approaches to dealing with this very restrictive protection of
consumers (UN, 2001). First, it may be possible to agree on a new definition of a
sophisticated consumer who may need less or no protection in the online world. In
Europe, in the financial service sector, a concept of “sophisticated consumer” has
been used for a number of years. Second, Internet operators could buy some special
insurance coverage for their Internet dealings. Third, operators can offer two different
prices to consumers, i.e. consumers can choose a lower price with not much
protection if something goes wrong or pay a higher price in order to be better
protected. Fourth, operators could make use of jurisdiction avoidance. This means that
if they feel unable to sell in one jurisdiction, when a consumer declares that he/she is
located in that jurisdiction, a notice should appear on the site to the effect that no sale

may be concluded in that jurisdiction.

2. Privacy and data protection

Privacy is clearly one of the biggest consumer protection issues facing the
e-business world. The challenge of privacy policies is to provide sufficient consumer
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confidence for consumers to place orders. According to a survey, the e-retailers
worldwide lose $6.1 billion in sales, due to an 80 percent failure rate in online
purchase attempts (House, 2001). Invasive information requests (52 percent) and
reluctance to enter credit card data (46 percent) account for most of these lost sales.
Ciearly, business is paying a big price for lack of consumer confidence in online
transactions.

Companies engaged in international commerce compile business and consumer
data which transcends national boundaries. Many multinational firms ship all their
human resources data to one location for record keeping, benefits, and payroll
purposes. Credit card companies do the same with bankcard information for billing
purposes. Credit and insurance marketé'increasingly operate on a global basis and
require the transfer of information about individuals across borders to evaluate their
creditworthiness or insurance risks. Citizens of one country may easily visit web sites
in other countries, transferring personal information across borders as they visit. As
more and more multinational companies transfer customers’ personal information
back and forth between their business branches, some countries are concerned about
privacy breach and personal data misuse to their citizens by those multinational

companies.

The EU Data Protection Directive reflects the concerns of the European Union
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countries. Due to the international impact of the Directive, the U.S. argues that the EU
has imposed its only will on the U.S. side and its companies. These problems are
exacerbated when nations that have longstanding differences in how to protect privacy
adopt very different approaches to dealing with these issues, such as the United States
and the European Union. Traditionally, the U.S. has relied on self-regulation and
limited sector-specific legislation to protect privacy while EU countries, which view
privacy as a fundamental right, have adopted broad, strong regulatory protection for
privacy. The U.S. is also concerned about frivolous lawsuits by disgruntled consumers
that may cripple the beneficial exchange of information.

Another organization that has been very active in the field of privacy protection
is the Organization for Economic Cooperation and Development (OECD). As early as
1980, it drew up “Guidelines on the Protection of Privacy and Trans-border Flows of
Personal Data” that provide principles for the collection and processing of personal

data.

(1) The EU Data Protection Directive and Safe Harbor

The EU Directive on Data Protection requires member states to prohibit the
transfer of personal data to countries outside the European Union that fail to ensure an
adequate level of privacy protection. Because the U.S. has no comprehensive national

privacy policy, the EU has decided that all of American firms lack adequate privacy
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protections for personal data. The approaches available to determine whether or not a
firm satisfies the “adequate” standard have proven to be expensive, time consuming,
and only suitable for larger companies (House, 2001). Thus, the U.S. negotiated the
“Safe Harbor” with the EU as an alternative to the adqquacy requirement of the
Directive. Safe Harbor is considered to be more streamlined and less expensive.
Under Safe Harbor, a U.S. company may be certified by the U.S. Department of
Commerce that it meets the seven Safe Harbor standards and thereby avoid
enforcement actions by EU member states, which could result in interruptions in its
electronic commerce transactions (Johnstone, 2001). But certain firms cannot take
advantage of Safe Harbor protection. For example, financial institutions, such as
banks, securities firms, and insurance companies, do not have Safe Harbor protection
at this time. The only way for financial firms to currently comply is through the
negotiation of private contracts either with their EU customers directly or with EU
privacy officials in each country where they operate. In March 2000, the two sides
agreed to continue their discussions with respect to the financial services sector.
Many in the U.S. are suspicious about the effect of Safe Harbor and are
disgruntled by the fact that the EU places its own will on the U.S. side without
international negotiation. Although Microsoft, Intel, and Hewlett-Packard have

announced that they would sign on to Safe Harbor, only about 70 U.S. firms had
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signed on as of July 2001 (House, 2001).

Even though there are many criticisms of Safe Harbor, it is believed that Safe
Harbor is the better resolution compared to its alternatives, such as individual
contracts, model contracts, and consent of the consumer. Safe Harbor creates a single
privacy regime for U.S. companies transferring personal information from the EU to
the U.S. and eliminates the need for prior approval to begin data transfers to the U.S.
Camp (2000) argued that the EU Directive would primarily affect those businesses
that make considerable money from the secondary distribution of data (because the
Directive prevents secondary use of data). For companies that plan to observe their
own customers and use the data to improve service locally, following the American
Code of Fair Information Practice has a high probability of meeting the Directive’s

privacy constraints.

(2) The Model Contract

In 2001, the EU approved a so called “model contract” that can be used to meet
the stringent requirements of the Data Protection Directive. However, the model
clauses are considered much harsher than those of Safe Harbor (House, 2001).

(3) Declaration on the Protection of Privacy on Global Networks, OECD
At the OECD Ministerial Conference held in Ottawa from October 7-9, 1998,

the OECD Ministers adopted a Declaration on the Protection of Privacy on Global
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Networks, reaffirming their commitment to achieving effective protection of privacy

on these networks and their determination to take the necessary steps for this purpose,
and recognizing the need to cooperate with industry and businesses. They also agreed
that the OECD should provide practical guidance for implementing the guidelines on

the protection of privacy (UN, 2001).

3. E-Commerce and E-signature laws

As electronic commerce has grown, more and more countries have adopted or
consideréd introducing e-commerce or e-signature laws, which aim to provide legal
certainty to e-commerce transactions and give electronic contracts the same legal
status as paper contracts.

E-signature legislation would accomplish two important goals: to remove
barriers to e-commerce, and to enable and promote the desirable public policy goal of
e-commerce by helping to establish the trust and the predictability needed by parties
doing business online. There are at present three main functions attached to
e-signatures (UN, 2001):

(1) Data origin authentication: This can provide assurance that a message came from
its purported sender;

(2) Message integrity: This enables the recipient of a message to verify that a message
has not been intentionally or accidentally altered during transmission;
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(3) Non-repudiation: The sender cannot deny that the message was sent.

At the moment, several methods are available for carrying out the above
functions. However, one type of e-signature, the so-called digital signature technology
based on public key cryptography, is regarded today as the most common and reliable
technique. For digital signatures to achieve authenticity functions it is necessary to
use a trusted third party called a certification authority, which, given satisfactory
evidence, is prepared to certify the identity and attributes of the parties.

There are two model legislations on e-signatures that can be referred to by
states wishing to enact legislation in this field. One is the EU Directive of December
1999 on a Community Framework for Electronic Signatures, and the other is
UNCITRAL (the United Nations Commission on International Trade Law) Model
Law on Electronic Signatures, 2001. The former was aimed at establishing a
harmonized community-wide legal framework for e-signatures and e-certification
services. Member States are entitled to set up voluntary accreditation schemes to
provide consumers with a higher degree of legal security regarding certification
service providers (CSPs). Furthermore, they are required to ensure the establishment
of an appropriate system that allows for the supervision of the CSPs established on
their territory and to issue qualified certificates to the public. Regarding liability, the

CSPs are liable for damage caused to any entity or legal or natural person who
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reasonably relies on the certificate unless the CSP proves that he/she has not acted
negligently. The Directive required member States to implement it by July 2001.
However, actual implementation has been extremely slow to date (Brightbill and
Dylag, 2001).

UNCITRAL Model Law on Electronic Signatures (MLES) has three main parts:
criteria for reliable e-signatures, duties on the three potential functions involved in an
e-signature (signatory, certification service provider, and relying party), and the
recognition of foreign certificates and e-signatures. The MLES applies only to
commercial activities in a wide sense that includes the supply or exchange of goods or
services, distribution agreements, agency, factoring, leasing, investment, financing,

banking, insurance and carriage of goods.

4. Taxation

The question of taxing e-commerce has increasingly been of concern to
governments and tax authorities in both developed and developing countries. Fears
about revenue losses resulting from uncollected taxes on Internet transactions,
coupled with the substantial growth of Internet commerce in the past years and
predictions for the next few years, have prompted governments and international
organizations to set up committees to evaluate the implications of e-commerce for
national and international tax systems. The main players in the debate on e-commerce
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taxation have been the United States, the European Union, and the Organization for
Economic Cooperation and Development. The United States and the EU member
_States are primarily concerned with how their respective tax systems will be affected

by e-commerce. The OECD secretariat, whose Model Tax Convention serves as a

basis for most bilateral tax treaties (including between non-OECD member countries),

has been asked by its member States to take the international leadership role in

e-commerce and taxation (UN, 2001).

The OECD articulated five key taxation principles that guide governments in

relation to e-commerce (Banham and Orton, 2000):

® Neutrality: taxation should seek to be neutral and equitable between forms of
e-commerce and conventional commerce. Business decisions should be motivated
by economic rather than tax considerations. Taxpayers in similar situations
carrying out similar transactions should be subject to similar levels of taxation.

® Efficiency: compliance costs for taxpayers and administrative costs for the tax
authorities should be minimized as much as possible.

® Certainty and simplicity: the tax rules should be clear and simple to understand so
that taxpayers can anticipate the tax consequences in advance of a transaction,
including knowing when, where and how the tax is to be accounted.

® Effectiveness and fairness: taxation should produce the right amount of tax at the
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right time. The potential for evasion and avoidance should be minimized and
counteracting measures should be proportionate to the risks involved.
® Flexibility: the systems for taxation should be flexible and dynamic to ensure that
they keep pace with technolcgical and commercial developments.
(1) Income Tax
The taxation of income, profits and capital gains is a major source of
government revenue, especially in developed countries. There are two basic ways
countries tax income. First, source-based taxation is applied in the jurisdiction where
the economic activity takes place, for example the sale of a service or a good.
Fereigners who do not reside in the jurisdiction where their economic activity takes
place are still taxed on their profits earned in that jurisdiction. Second,
residence-based taxation takes place in the jurisdiction of the place of residence of the
person/business earning the income. Among the OECD countries, it is agreed that if a
“permanent establishment” has been determined, source-based taxation applies; if not,
residence-based tax principles apply (UN, 2001). The usual practice among OECD
countries is to tax residents on their worldwide income and non-residents on the
income they earn in the relevant country.
According to the OECD Model Tax Convention, business profits of

non-resident enterprises may only be taxed in a country to the extent that they are
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attributable to a permanent establishment that the enterprise has in that country, which

must also be a “fixed place of business”. The source-based concept of income taxation

could lead to substantial erosion of the tax base since the link between

income-generating activity and a specific location becomes blurred in e-commerce. In

December 2000, the OECD reached consensus on the following important changes to

the Commentary on Article 5, which would be applied to e-commerce:

® An Internet website does not constitute a “place of business”, as there is “no
facility such as premises or, in certain circumstances, machinery or equipment”.
Hence, a website in itself cannot constitute a permanent establishment. On the
other hand, the server operating the website is a piece of equipment which needs
a physical location and may thus constitute a “fixed place of business” of the
enterprise that operates it.

® A distinction between the enterprise that operates the server and the enterprise
that carries on business through the website is necessary. If the website is hosted
by an ISP and a different enterprise carries on business through the website, the
server cannot be considered a fixed place of business. The server and its location
are not at the disposal of the enterprise and the enterprise does not have a physical
presence in that place since the website does not involve tangible assets. However,

if the web server is owned or leased by the business which carries on business
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through a website located on that server, the place where that server is located
could constitute a permanent establishment.

A server constitutes a “fixed place of business” if it is located in a certain place
for a sufficient period of time.

In the case of ISPs, even though they own and operate the servers, they cannot be
considered to constitute permanent establishment of the businesses whose
websites they host, because they will not have the authority to conclude contracts
in the name of the enterprises they host and thus are not agents of those
enterprises.

Whether computer equipment used for e-commerce operations may be considered
to be a permanent establishment needs to be examined on a case-by-case basis,
depending on whether the equipment is used for activities that form an essential
part of the commercial activity of an enterprise (as opposed to being used for
merely preparatory or auxiliary activities).

What would be the possible implications for tax revenues considering these

amendments to Article 5? For example, what if a web server constitutes a permanent

establishment of a business? Since few resources are needed to set up and maintain a

server, it could encourage the migration of servers and computer equipment to low-tax

countries, including some of the developing countries. Currently, the United States
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has the highest concentration of web servers in the world; should these be considered
permanent establishments and thus subject to direct taxation, the United States may
take a minimalist position on income tax to prevent servers from migrating across the
border. One problem that needs to be addressed is tracing the legal entity operating a
business through a website and identifying the business and its physical location.

Because of the difficulties in defining permanent establishment (and because of
its large tax base), the United States has favored residence-based taxation over
source-based taxation. However, residence-based taxation may not favor developing
countries, given their small number of residents with e-business. In the short run, they
are primarily net e-commerce-importing countries; hence, they would have an interest
in source-based rather than residence-based taxation. On the other hand,
residence-based taxation favors tax havens, which are often offered by developing
countries.

The OECD is also examining the important issue of whether any changes
should be made to that definition or whether the concept of permanent establishment
should be abandoned altogether. Given that today’s technology allows a company to
base itself in one or more places and outsource all activities which require physicality,
the concept of permanent establishment may become obsolete (UN, 2001).

On a related issue, the OECD has discussed whether income from the sale of



digital products or services should be characterized as business profits or royalties.
While business profits are taxed in the country where the business has permanent
establishment, royalty income is taxed by the country from which the royalties arise.
A minority of countries argued in favor of classifying digital sales as royalties,
arguing that the payment is only for the right to copy. This would allow
e-commerce-importing countries to capture tax on sales to their residents, if permitted
under their treaties.
(2) Consumption Tax
Consumption taxes usually include value-added taxes (VAT), sales taxes and

turnover taxes. Traditionally, they are borne by the consumer and collected by the
seller. Research carried out in the United States on the impact of taxation on Internet
commerce and consumer online purchasing patterns found that consumers living in
high sales tax area are significantly more likely to buy online than those living in low
sales tax areas (UN, 2001). Hence, differentiated Internet taxation rules among
countries could have a significant impact on the purchasing behavior of consumers,
with the latter shifting from domestic to foreign suppliers.

This raises several problems for tax authorities. First, it leads to the gradual
elimination of traditiona} intermediaries such as wholesalers or local retailers, who in

the past have been critical for identifying taxpayers, especially private consumers.
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Second, foreign suppliers may be tax-exempted, whereas local suppliers are normally
required to charge value added tax or sales taxes. Third, direct orders from foreign
suppliers could substantially increase the number of low-value shipments of physical
goods to individual customers.

Major differences exist between the EU and the United States in the way taxes
are redeemed and hence in their approaches to international taxation rules on
e-commerce. The EU countries derive about 30 percent of government tax revenue
from taxes on domestic goods and services (mainly VAT) (UN, 2001). Their main
concern is that under current tax law, non-EU suppliers are exempted from VAT, but
EU suppliers are subject to VAT payment. This could lead to unfair competition.
Furthermore, the VAT exemption provides incentives for suppliers to locate outside
the EU.

The United States government, on the other hand, derives most of its tax
revenues from personal and corporate income tax and social security contributions;
revenues from taxes on domestic goods and services are extremely low (3.6 percent)
(UN, 2001). The United States is currently both a net exporter and the main exporter
of e-commerce worldwide. Hence, it has a great interest in encouraging business to
locate in the United States and pay direct taxes to the United States tax authorities.

Even though the United States federal government has been less concerned about VAT
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regulation, the potential loss in sales taxes as a result of e-commerce has caused major
concern among local governments. United States-based online suppliers selling to
out-of-state (including foreign) customers do not currently have to charge local sales
tax. States are therefore becoming increasingly worried about how to secure their
sales tax revenues in the light of Internet commerce. The estimated revenue lost due to
Internet sales will come to about $2.5 billion in 2002 and $3.5 billion in 2003, which
is a small proportion of sales tax revenue, i.e. less than 2 percent of potential sales tax
revenue (Wiseman, 2000)

In 1998, the United States Congress created the Advisory Commission on
Electronic Commerce to study a variety of issues involving e-commerce taxation. In
March 2000, the Commission voted to extend a three-year moratorium on domestic
Internet taxation for the concerns of stifling the development of e-commerce if sales
tax is in place. The moratorium essentially bans taxes on Internet access fees. The
National Governors’ Association, on the other hand, has been very active in paving
the way for taxation of online trade. It has initiated the Streamlined Sales Tax Project
whose aim is to simplify and harmonize state sales tax systems in the light of
e-comimerce.

A new EU proposal is already in place that requires non-EU suppliers to apply

taxes on the same basis as a EU operator when transacting business in the EU. The
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proposal also suggests that non-EU e-commerce operators be required to register in
one EU member state. This has been a controversial point among the EU members
States who are concerned that Luxembourg, the State currently with the lowest VAT
rate (15 percent), would be the preferred country of registration and tax collection
without having to compensate other member States. The proposal has also prompted a
strong reaction from non-EU suppliers, who have little interest in collecting VAT for
EU tax authorities, arguing that this would impose an unnecessary burden on their
overseas transactions and, in general, restrict e-commerce. A key problem for tax
authorities will be to identify the customer and the location of the jurisdiction
responsible for collecting the tax. Because of disintermediation, apart from the seller
and the customer, there are no other parties involved in the transactions (which could
collect the tax). Credit card companies, ISPs, banking and payment systems providers
and telecommunications companies have all been mentioned as potential new
intermediaries in verifying the location of a customer and the respective tax
jurisdiction. This, of course, raises privacy issues and could lead to abuses of
information. In addition, how can an Internet seller determine whether the customer is
a business or an individual consumer, each of which is subject to different VAT rules?
An increasing number of e-commerce businesses are small entrepreneurs operating

from home who may receive services for business or personal purposes.
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The EU also proposed that for VAT purposes trade in digitized goods should be
treated as a supply of services and that VAT rates on all e-services should be
harmonized into a single rate. This could result in tax losses since consumption taxes
are lower on services than on goods (UN, 2001). It could also lead to losses in tariffs
and import duties on digitized goods that were shipped physically in the past and
which would now be subject to much lower duties. This would impact developing
countries in particular, whose reliance on import duties as a government revenue
source is much higher than that of developed countries.

The United States takes a different position on this issue: digital products
should be characterized on the basis of the “rights transferred” in each particular case.
The U.S. argues that some goods which are now zero-rated (such as books and
newspapers) would be subject to VAT if treated as a service. Customers may therefore
prefer to buy local zero-rated books rather than digitally imported services, many of
which could be supplied by United States online providers. As an alternative, the
United States has proposed an origin-based consumption tax for intangibles
(e-services), which would be collected from the supplier and not from the consumer.
The U.S. also argues that it is easier to identify the supplier than the customer on the
basis of the permanent establishment rule since businesses are subject to audit. The

United States as a net exporter of e-commerce would benefit from an ori gin-based tax,
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although such a tax may further erode the tax base in e-commerce-importing countries.
On the other hand, it puts domestic producers at a disadvantage in their export sales
since they, instead of the final consumer, would have to pay the tax on the exports.
This may encourage businesses to set up shop in countries with no origin-based
taxation. Finally, it needs to borne in mind that most e-commerce will be
business-to-business (currently 80 percent of e-commerce) (UN, 2001), which is often
tax-exempted or subject to voluntary compliance.

On Feb. 12, 2002, the EU unilaterally decided to impose VAT and collection
liability on foreign companies that don’t have physical appearance in any EU country.
The U.S. considered it a violation of WTO rules, creating a disadvantage for non-EU
companies and has threatened to bring it to the WTO courtroom (Associated Press,
2002). Owing to the fact that a unilateral decision may have an international effect in
e-commerce era, multilateral arenas, such as OECD and WTO, could be the most
appropriate places to negotiate and setup intemat-ional rules of e-commerce (Merrill,

2001).
The Formalization of Intergovernmental Cooperation

Kobrin (2001) developed a framework to deal with the evolving nature of the
formation of international cooperation. His model is based on the concept that

governance regimes of e-commerce are evolving along two dimensions (figure 1).
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Early regulatory mechanisms are likely to be informal norms or codes of conduct,
which then become increasingly formalized, legalized, and institutionalized over time.
Similarly, regimes are likely to involve a limited number of actors at
first—self-regulation by the private sectors at first-—and then an incorporation of
multiple actors such as NGOs and intergovernmental groups. The model goes through
four stages: (1) self-regulation becomes formalized; (2) informal bilateral schemes
evolve towards formal multilateral agreement; (3) formalization of intergovernmental
cooperation; (4) international cooperation and international institutions. There are a

number of examples for each stage.
1. Self-Regulation Becomes Formalized

Take the online e-marketplace “Covisint”, created by the major automotive
firms, for example. In this B2B e-marketplace, self-regulatory codes or norms may
evolve governing electronic contracts, the acceptance of digital signatures, choice of
applicable law, and dispute resolution procedures. However, one can anticipate
self-regulatory regimes evolving towards increased formalization. There is increasing
interest, for example, in formal arbitration schemes or alternative dispute resolution
mechanisms (ADRs) that might be incorporated into self-regulatory codes in the

e-marketplace.
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2. Informal Bilateral Schemes Evolve Towards Formal Multilateral
Agreement

The protection of the privacy of personal data is a contentious and ongoing
issue characterized by sharp cross-national differences in basic beliefs and legal
approaches. As mentioned above, through bilateral negotiation between the U.S. and
the EU, the Safe Harbor provision provides U.S. firms an opportunity to regulate

themselves under the oversight and enforcement of government.
3. Formalization of Intergovernmental Cooperation

An example of intergovernmental cooperation is “surf days”, which was created
to surf the Internet to find websites suspected of fraud that targeted 1,600 sites in 28
countries (Kobrin, 2001). This activity was coordinated by the U.S. Federal Trade
Commission and involved several other countries such as the UK and the South
Korea.
4. International Cooperation and International Institutions

As mentioned before, taxation of e-commerce presents formidable problems,
especially in the case of digitalized product transactions. At present, OECD has
developed a statement of Tax Framework Conditions, a set of principles or norms for
e-commerce. Principles or norms could be implemented through unilateral action such

as harmonization of tax codes by any government, through the sort of bilateral tax



treaties that now deal with many aspects of direct taxation (e.g. income tax), or
through a multilateral treaty.

Owing to the boundless and unwieldy nature of e-commerce, a country may
face huge difficulty when trying to regulate e-commerce itself. Many researches have
found that the global e-commerce must be governed under international rules to reach
its maximum potential. It is conceivable that the complexity of this issue combined
with the difficulties entailed in developing non-territorially based modes of direct or
indirect taxation, might lead to the need for a relatively autonomous international
organization with considerable powers to collect and distribute information, monitor
activities, establish and enforce policy and perhaps eventually collect and distribute

indirect taxes.

Conclusion

This paper presents the ongoing legal developments which, whether intentional
or not, have a great impact on the prospect of e-commerce. It starts by examining the
chief concerns for online shopping and provides statistic evidences that show that
fears of privacy breach and credit card fraud and lack of interactive consumer service
are the main forces obstructing the rapid growth of e-commerce. It then explores the
laws and regulations that instituted by governments or organizations for the efforts to

deal with those issues. Among these laws and regulations, four distinct areas are
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emphasized: jurisdiction, data protection, e-signature, and taxation. As far as
jurisdiction is concerned, the Hague Convention is the most important international
forum that addresses the issues of jurisdiction and recognition and enforcement of
foreign judgments. But the fundamentally different approaches to jurisdiction between
the U.S. and the EU make it difficult, if not impossible, to reach consensus in this
regard in the near future. Moreover, the borderless nature of e-commerce makes the
discussion even complex. As mentioned in the previous section, a consumer can sue a
website owner in a jurisdiction where the consumer resides and the owner may have
had no contact at all as long as the website can be reached (through the Internet) by
the consumer located in that jurisdiction and the consumer has taken the steps
necessary for the conclusion of the business activities in that jurisdiction. This makes
website owners vulnerable to suit anywhere in the world where their websites are
accessible. The UN (2001) suggests four approaches to avoid the risk of frivolous
lawsuit: a new definition of consumer, insurance, differentiated prices to consumers,
and the avoidance of jurisdiction.

The privacy and data protection is another area where the U.S. and the EU
disagree on. Although this difference stems from the distinct approaches to the
protection of privacy as in the case of jurisdiction, their consequences are

distinguishable. There is a solution on hand to the privacy concerns: Safe Harbor
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which is an agreement between the U.S. and the EU to be an alternative to the EU
Directive on Data Protection. Taxation is another concern facing developed countries,
especially in the area of consumption tax. Predictably, the U.S. and the EU share
different perspective on this issue. The EU fears that the rapid growth of non-taxed
online trade and the substitute effect of online trade to physical delivery will erode
their tax revenues which are the main source of government revenues in developed
world. On the other hand, the U.S., who is the largest exporter of e-commerce, is
afraid that imposing tax on e-commerce will stifle its development. The fear drives
the EU to decide to impose VAT on the trade of e-commerce in Feb 2002. To the
United States’ discontent is that the EU impose the collection liability on foreign
companies which, most of them, are the U.S. companies. At this point in time, it is
unclear that if the collection is technologically possible and what the WTO will rule
on this issue if the U.S. bring it to the WTO panel.

As noted above, the Internet breaks down the distinction between domestic and
international borders, and electronic commerce penetrates deeply into domestic and
international structures. That brings differences in belief systems and cultural norms
to the foreground (privacy is an excellent example) and can result in deep-seated
inter-societal conflict. While these differences cannot be covered up, it is far from

clear how they can be resolved equitably and efficiently. Furthermore, any attempts at
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resolution will involve the government, the private sector and the interested elements
of civil society. And as events such as the Seattle Round of the World Trade
Organization, where turmoil took place when civil right groups strongly protested
againsf globalization and the stances many governments take to the environmental
issues, show that barring civil society groups from the discussion is neither feasible
nor desirable. Governance of cyberspace will require a new relationship between the
public and private sectors. The complexity of this technology and its rapid rate of
change make traditional regulatory schemes problematic in many key areas. In order
to be effective, regulatory frameworks will require joint efforts, hybrid schemes of
self-regulation with public oversight and enforcement. As for the establishment of
international institute empowered to deal with the complex issues of e-commerce such
as tax collection, it will be very difficult to achieve in the foreseeable future, given the

fact that it certainly would compromise fiscal sovereignties of governments.
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Global Electronic Commerce and GATS

Introduction

The advances of information and communication technology (ICT) are changing

lives in a way never before imagined. New means of exchanging information and

transacting business are transforming many aspects of the social and economic

organization. These modemn technologies are being combined through the Internet to

link millions of people in every comer of the world. There were only 4.5 million

Internet users in 1991, since then the number has grown to as many as 374.9 million

by 2000 (Table 1) (Karakaya, 2001). As expected, the U.S. has the largest online

population of 135.7 million. Taiwan with 6.5 million Internet users ranks 13th.

Table 1: Top 15 Nations in Internet Use at Year-End 2000

Rank Nation Internet Users Share
(millions) (%)

1 United States 135.7 36.20
2 Japan 26.9 7.18
3 Germany 19.1 5.10
4 UK 17.9 4.77
5 China 15.8 4.20
6 Canada 15.2 4.05
7 South Korea 14.8 3.95
8 Italy 11.6 3.08
9 Brazil 10.6 2.84
10 France 9.0 2.39
11 Australia 8.1 2.16
12 Russia 6.6 1.77
13 Taiwan 6.5 1.73
14 Netherlands 54 1.45
15  |Spain 5.2 1.39
Rest of World 66.5 17.74

Worldwide Total 374.9 100.00

Source: Karakaya, 2001




Global Electronic Commerce (GEC) can be defined as the production,
advertising, sale and distribution of products via telecommunication networks (WTO,
1999). Meringer (2002), a representative from Forrester Research, predicts the
transactions of GEC, both business-to-business (B2B) and business-to-commerce
(B2C), will reach $12,837.3 billion in the year 2006, which would be about 18.4% of
total estimated sales in 2006 (Table 2). North America represents a majority of this
trade, amounting to 58.2%, which is a significant decrease from 73.1% in 2002. Its
dominance is thus expected to fade as some Asia-Pacific and Western European
countries gradually keep abreast of the trend; especially, their shares will grow from
14.9% and 10.7% in 2002 to 19.2% and 20.6% in the year 2006, respectively.
Meringer also predicts that the productivity resulting from the widespread application
of ICT could increase 15% by 2012 with the services sectors benefit the most (46%),

followed by manufacture sectors (45%) and design industries (9%).

Table 2: Forecast: Worldwide Online Trade Growth, 2002 and 2006

(USS billions)
2002 2006 % of Total Sales in

Value % Value % 2006
North America $1,677.3 73.1 $7,469.0 58.2 10.7
Asia-Pacific $341.6 14.9 $2,458.6 19.2 35
Western Europe $246.3 10.7 $2,645.6 20.6 3.8
Rest of World $28.2 1.3 $264.1 2.0 0.4
Total $2,293.5 100 $12,837.3 100 18.4

Source: Meringer, 2001



This paper is going to examine the existing World Trade Organization (WTO)
rules which apply to GEC and the potential improvement of these rules in order to
make the most of the benefits GEC brings to us. Taiwan, as a new member of the
WTO and a major player in the information technology arena, is paying much
attention to the new round of WTO talks in respect to the GEC issues. The WTO is
going to launch new round of talks next year (2003) regarding agriculture and
services sectors, due to the complicated nature of the talks and the emergence GEC

poses, | am motivated to gain a better understanding about this issue.

Definitions and Classifications

Liberalization and removal of market access obstacles are the centers of the
WTO negotiation. The WTO system is a series of agreements between governments.
It involves a set of rules, freely negotiated and accepted by a consensus of the member
governments, which limit the government’s ability to interfere with trade (WTO,
1999). As to GEC, because of its comprehensive and evolving nature, the WTO has to
reexamine three questions (Moore, 2000). The first is how do existing WTO
agreements impact GEC? Second, are there any weaknesses or omissions in the laws
that need to be remedied? Finally, are there any new issues not now covered by the
WTO system on which members want to negotiate new disciplines? I will start with

an examination of the two classification problems now under fierce debates. One
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classification problem is between the General Agreement on Trade in Services (GATS)
and the General Agreement on Tariff and Trade (GATT). The other is within GATS.
Then, I will make an attempt to explore the potential solutions to these problems

through the clarification, modification, or extension of the existing WTO rules.
1. Classification between GATS and GATT

There have been battles between the United States and the European Union as
to how digitized products (DPs) will be classified. At stake are the national interests
of the United States (U.S.) and the European Union (EU). The U.S. (the dominant
country in GEC) prefers to classify DPs as goods to harvest the most benefits, but the
EU prefers to classify them as services. If digitized trade products are classified as
goods, then GATT discipline is applied, i.e. Most Favored Nation (MFN), National
Treatment and no Quantitative Restriction are mandatory. On the contrary, if they fall
into the category of service, then, the less liberal of GATS discipline applies.

Tuthill (2002), a representative from World Trade Organization, lists the different
disciplines between GATT and GATS (Table 3). Most Favored Nation (Article II)
requires members to extend favorable treatment, which they negotiate with one
country, to all WTO members—unless they have listed exemptions in their schedules
of commitments. Under Article XVI (Market Access) members that want to retain

restrictive domestic measures may either exclude sectors in their schedule or include



them with reservations for the measures in question. Once commitments are made,
members are to avoid numerical restrictions unless otherwise specified in their
schedule. National Treatment (Article XVII) requires members to offer foreign

services suppliers the same treatment as they offer to domestic suppliers.

Table 3: The different disciplines between GATT and GATS

GATT/Goods GATS/Services
Tariffs Progressive elimination Not recognized, but
national treatment may
apply
Licensing Of the imports: rules in Of suppliers: principles
place exist
Quantitative Restrictions  |Prohibited Progressive elimination
National Treatment Obligatory Progressive implementation
Subsidies Disciplines National treatment applies
Measures Covered Imports Services and suppliers in all
modes of supply

Source: Tuthill, 2002

The essence of GATT is to reduce or eliminate tariffs over time through the
binding of tariff concessions, but tariffs are so uncommon in services trade that GATS
does not even mention them. Under the rules of GATT, members are committed to
National Treatment and Market Access as well as MFN. National Treatment for
internal taxes is obligatory. Quotas and domestic content are prohibited under GATT
discipline. But under the GATS discipline, only those sectors covered by service trade
commitments are subject to the protections of National Treatment, quota-free, and so
on. In other words, National Treatment for internal taxes is negotiated. Nevertheless,

as Tuthill points out, with full commitments there are almost no differences between




GATT and GATS disciplines (Table 4). Because the talks are still ongoing, to date,
there is no consensus within WTO members as to how the DPs have to be classified.
The transactions of many DPs, just like their physical counterparts, are now treated as
goods and are under protection of the GATT rules. Teltscher (2002) defines DPs as
follows: 1. Can be delivered physically or digitally; 2. Can be identified by
Harmonized System (HS) code; 3. Can be transformed into digital format; 4. Physical
delivery: via carrier medium; 5. Digital delivery: via networks; 6. Printed matter,

software, music and other media products, film, and video games.

Table 4: The different disciplines between GATT and GATS with full

commitments
GATT/Goods GATS/Services
Tariffs None None
Licensing Imports: Non trade Suppliers: Non trade
restrictive restrictive
Quantitative Restrictions  |None None
National Treatment Full Full
Subsidies Non-trade distortion Non-discriminatory
(National treatment)
Measures Covered Tariff and non-tariff barriers |Affecting services and
on imports suppliers in all modes of
supply

Source: Tuthill, 2002

This classification problem has become a political issue. The European Union
argues that all transmissions of DPs constitute services and fall under the scope of
GATS. Drake and Nicolaidis (2000) indicate that there are at least three reasons why
the EU takes such a position. First, this stance is embodied in EU single market

agenda, and the EU is, of course, keen to ensure consistency between its internal
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reforms and its WTO commitments. Second, the EU excluded audio-visual services
from its liberalization commitments in the Uruguay Round, owing to the urging from
a few nations’ ministries of culture. As noted above, a classification that could result
in television programs, movies, and music being treated as goods would allow foreign
suppliers to operate under GATT rules instead of GATS. Finally, a services
classification would also ensure that EU policies on privacy protection apply to the
supply of DPs.

Predictably, the U.S., now the largest digitized product provider, shares a
different perspective. The U.S. has suggested that, given the broader reach of WTO
disciplines accorded by the GATT, there may be an advantage to a GATT versus
GATS approach to the digital products which could provide for a more
trade-liberalizing outcome for electronic commerce. In the testimony before U.S.
Congress, Bonnie J.K. Richardson, a representative from Motion Picture Association
of America, states, ‘It would be completely unacceptable if products that are currently
classified as goods-motion pictures, magnetic tapes, DVDs, etc.-lost trade benefits
through a re-classification process.” (U.S. Congress Hearing, 2001)

Tuthill (2002) lists the advantages and disadvantages of the alternatives of
classification (Table 5). The advantage of the classification as goods is that these DPs

apply to the same disciplines regardless of the means of delivery. But because these



DPs are only a tiny portion of GEC, the disadvantage is that it could have unintended
consequences for the status of other online services. And the advantages and
disadvantages of classification of DPs as services are just the opposite. The WTO
Secretariat has prepared a background note that leans toward an all-services
classification (Drake and Nicolaidis, 2000). The Secretariat argues that the only issue
is the character and treatment of electronic transmission itself--what is done with the
information after downloading is another matter. If hard copies are produced, whether
legally or not, this is a manufacturing process resulting in the production of goods,
into which the electronic transmission could be seen as an input of service.
Presumably, when a program is downloaded, what is sold is the electronic
transmission itself. But what consumers are buying from Disney is Mickey Mouse,

not an electronic transmission.

Table 5: The advantages and disadvantages of the alternatives of classification

Classified as goods Classified as services
Advantages |May clarify situation with respect to May clarify the status most
tariffs and national treatment, etc. for the |forms of e-commerce
products concerned
Disadvantages|Could have serious unintended 1.Leaves open the issue of
consequences for the scope of the GATS, | differing treatment of

e.g. for the status of other on-line services| similar products delivered

(occupy approximately 99% of trade in by physical and electronic
merchandise and more than 99% of duties| means

collected world wide) beyond those 2.Could raise questions on
actually at issue (only occupy 1% of total | the GATT status of the
merchandize traded and 1% of total content of digital products
duties collected world wide) that remain traded on

physical formats

Source: Tuthill, 2002




A problem has arisen in relation to the classification under GATS. Newspapers
and CDs have long been manufactured through a process involving the international
transmission of data over private networks to production facilities. If transmission to a
printing company is part of a trade in goods transaction, why would transmission to
an individual consumer be trade in services? It would seem that a good has been sold
irrespective of whether it was intangible on delivery or of who made it tangible
afterwards. It also raises the concerns of violation of ‘technological neutrality’
principle under GATS that implies that members agree not to make policy distinctions
between products on the basis of the means of delivery.

Drake and Nicolaidis (2000) suggest four approaches to resolve this issue. First,
negotiators could leave it up to dispute settlement panels to decide which products are
goods and which are services. Second, negotiators could establish a new category of
“hybrids” for products that have the properties of both goods and services. This might
seem to be the soundest approach conceptually, and it could contribute to promoting
the horizontal consistency of WTOQ instruments. But it might also add unwanted
complexity and risk undermining the individual coherence of both GATS and GATT
and making bargaining more difficult. Third, consider such products as trade in
intellectual property rights and do not classify them as either a good or service. But

this may be fudging the issue, and given the nature of the TRIPs agreement, it would



not seem to contribute heavily to the cause of trade liberalization. The fourth approach
seems most difficult but unavoidable: negotiators should define and agree on clear
criteria differentiating goods and services. In effect, this is a question of technological
neutrality between goods and services, not just within services. Before developing the
criteria, the definition of services must be reviewed. Services have four characteristics:
intangibility, perishability, inseparability, and variability (Kurtz and Clow, 1998).
Intangibility refers to the lack of tangible assets that can be seen, touched, smelled,
heard, or tasted prior to purchase. Perishability means the service cannot be
inventoried or stored. Inseparability is the simultaneous production and consumption
of services. Variability refers to the unwanted or random levels of service quality
customers receive when they patronize a service.

Drake and Nicolaidis continue to argue that an operational definition must
include both physical and contractual considerations. They provide two criteria,
locally stored and transferable, for the differentiation of DPs between goods and
services. For example, a digital product can be categorized as goods if it becomes
locally stored and transferable between buyers. The “locally stored” means that the
product is downloaded onto a physical medium. It need not take on a tangible form: a
magazine, CD, or movie can be downloaded onto a computer and controlled by the

consumer without any involvement by the producer and without making a separately
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packaged hard copy. But even this simple distinction raises problems. For example,
companies are developing the means to transmit on-line movies that can remain on a
consumer’s hard drive either for a few days as a rental or permanently as a purchase.
Thus, additional definition is a must. “Transferable” means that the value of the
product can be preserved independently of the initial consumer and transferred to
another consumer without the intervention of the producer. An airline ticket is a part
of a service that is bound to a specific person unless and until the seller transfers it to
another. An architect’s drawing or a teacher’s comments on a paper in a long distance
course are services that are intrinsically bound to the input of the buyer
(inseparability). But downloaded instructions for do-it-yourself learning or textbooks
would not be services under the definition. In a word, the definition is that a product
delivered electronically must be considered as a good if it is locally stored and
transferable between buyers, or if its function and contractual value become
independent from the intervention of the supplier at the time of transaction. Although
this classification would fail to address the EU concerns that audiovisual products are
part of national culture and ought not to be treated in the same way as classic goods,
the EU may be less concerned about music, games, software, news, and the like, so

there could be room for at least some progress.
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12. Classifying within GATS

Article I (Scope and Definition) of GATS specifies that GATS covers any service
in any sector except those supplied in the exercise of goveinment authority, and that
its disciplines apply to measures affecting trade in services that are taken by central,
regional, or local governments and authorities as well as by nongovernmental bodies
exercising authority delegated by such government. Moreover, trade in services is
defined as the supply of services (1) from the territory of one member into the
territory of another member (cross-border); (2) in the territory of one member to the
service consumer of any other member (consumption abroad); (3) by a service
supplier of one member through commercial presence in the territory of another
member (commercial presence); and (4) by a service supplier or one member through
the presence of a natural person in the territory of another member (presence of
natural persons). This formulation can cover all services relevant to GEC.

Drake and Nicolaidis (2000) note that there are two categories of questions arose.
First, there are a number of services associated with GEC that have been developed
since the Uruguay Round. It is not entirely clear whether existing commitments in
more generically defined sectors automatically extend to them. For example, do
web-hosting services, electronic authentication services, or data ‘push’ services fall

under any traditional categories such as valued-added services or data processing, or
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would more explicit commitments provide valuable certainty for the provision of
these services? Moreover, the Internet allows for a great deal of bundling between
sectors. In these circumstances it is not entirely clear what services ought to be bound:
only the “primary” services or any associated content services as well? In the same
vein, should back-office services such as payment and encryption services be
classified separately or as an integral part of each sector? When services are
intrinsically bundled, should concessions and access rights also be bundled? WTO
negotiators may need to sort these and related issues out while scheduling
commitments.

Second, GEC raises a dilemma about the boundary between modes 1 and 2. With
the mass popularization of the Internet, millions of customers can now “virtually
visit” a foreign country and import services, so the question of whether the services is
being delivered within or outside the territory of the consumer gets blurry. There is
also a political dimension to this issue. In the Uruguay Round the commitments
undertaken by model were often limited, in part because many governments preferred
that suppliers enter their markets through commercial presence. Therefore, Mode 2
commitments tended to be stronger. It makes a difference whether GEC is treated as
being supply by mode 1 or mode 2. For example, if a country gave full market access

under mode 2 for a particular financial service that is traded electronically, the
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commitment would have no liberalizing impact if GEC is classified as supply under
mode 1 (Panagariya, 2000). The United States, which is the leading exporter of GEC
services, has expressed interest in the idea that mode 2 commitments are applicable,
but some governments appear reluctant to embrace this interpretation. In addition, the
boundary problem also raises the issue of determining which nation’s legal and
regulatory jurisdiction applies to a given transaction. In general, if a transaction is
classified under mode 1, the jurisdiction of the buyer applies; if a transaction is
classified under mode 2, the jurisdiction of the seller applies. The EU may prefer GEC
to be classified as the supply of mode 1 to be consistent with its data and privacy
protection directive.

Drake and Nicolaidis offer three solutions. First, the negotiators might be able to
sidestep the problem by simply listing identical commitments on both modes 1 and 2.
But this would not resolve the jurisdiction dimension with any clarity. Second, the
negotiators may create a new, fifth mode of supply for the Internet. But there might be
problems in defining the boundaries between mode 1, mode 2 and the new mode.

The third option is for negotiators to define an unambiguous criterion for
distinguishing between modes 1 and 2. A simple solution would be to amend Article I
by specifying that mode 2 involves the physical presence of the person being serviced

in another member’s territory. A more practical problem with this option might be



what to do if a WTO member argues that its original commitments were based on a
different understanding of the mode 1 and mode 2 boundary, but this may not be too
controversial because the effect is to narrow down the more liberal mode 2

commitments.

Access to Telecommunications Transport Networks and Services

Conditions in the telecommunication network environment obviously have a
major impact on the ability of individuals and organizations to engage in GEC. The
dominant and incumbent public telecommunications operators (PTOs) in particular
have the ability to employ restrictions that effectively limit the value of market access
commitments by countries across the globe. There are three principal WTO provisions
that govern access to communications networks: GATS Article VIII on monopolies
and exclusive service suppliers, GATS Annex on Telecommunications, and the
Reference Paper on regulatory principles in the Agreement on Basic
Telecommunications reign the behavior of the major suppliers of telecommunications
service.

GATS Article VIII requires members to ensure that monopoly suppliers do not
act in a manner inconsistent with their obligations in a relevant market. The
Telecommunication Annex deals with access to and use of public telecommunications

transport networks and services as a mode of supply for services to which countries
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have made commitments. The annex requires that public networks and services be

provided on a reasonable and nondiscriminatory basis. The Reference Paper

comprises six principles for the redesign of national regulatory rules and institutions
to ensure compatibility with trade principles. The six principles are:

1. Competitive safeguards: Governments are required to ensure that major suppliers,
especially the national PTOs, do not engage in anticompetitive cross-subsidization,
and use information gathered from competitors with trade-restricting results.

2. Interconnection: PTOs are to provide market entrants with interconnection at any
technically feasible point in the network.

3. Universal service: Such obligations are to be administered in a transparent,
nondiscriminatory, and competitively neutral manner that is not more burdensome
than required to meet the policy objectives.

4. Public availability of licensing criteria: Where licenses are needed, information and
decision-making procedures are to be transparent.

5. Independent regulators: Regulatory bodies are to be separated from service
providers and not accountable to them.

6. Allocation and use of scarce resources: Procedures for allocating and using
frequencies, numbers and rights-of —way are to be carried out in an objective,

timely, transparent, and nondiscriminatory manner.
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There is a looming problem concerning the networks and services to which these
instruments apply. Governments designed the annex and the Reference Paper to deal
with basic telecommunications and public switched telephone networks (PSTNs),
especially where thése are supplied by the incumbent PTOs. Now with the emergence
of major Internet access providers (IAPs) that are not providers of basic
telecommunication and PSTNSs, disputes have arisen between the EU and the U.S. as
to whether the two instruments apply to IAPs or not. The EU supports the
classification of IAPs as basic telecommunication providers, subjecting them to the

full range of WTO obligations pertaining to such providers, but the U.S. opposes.

Customs Duty and Revenue Implication of DPs Trading

In 1998, the WTO imposed a moratorium on the imposition of customs duties on
GEC transactions. The moratorium had expired in November 1999 and was due to be
reviewed by ministers in Seattle, but no decision was reached in Seattle. In its fourth
ministerial meeting in Doha, November 2001, WTO again declared that members will
maintain their current practice of not imposing customs duties on electronic
transmissions until the Fifth Session (WTO, 2001).

This ban on customs duties has raised serious concerns from developing
countries. Many developing countries believe they will be net importers.of DPs in the

years ahead, so forswearing customs collection at the virtual border would be
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depriving them of a new source of foreign revenue. On top of new revenue, when the
Internet is used as an alternative to the conventional delivery of products that are
subject to customs, this substitution effect is seen as eroding an existing source of
revenue. Teltscher (2002), a representative from United Nations Conference on Trade
and Development (UNCTAD), argues that the substitution is significant. Telscher
quotes a survey from Forrest Research that predicts that digital CD sales will overtake
physical sales by 2004, 17.5% of publishing industry’s revenues will result from
digital delivery by 2005, and 22% of online sales of DPs will be delivered digitally in
2004 (software 40%, music 25%, video games 14%, books 14%, film 1.5%).

Teltscher continues to calculate tariff revenues currently collected from the
import of digitized goods to see if the argument from developing countries is justified.
Table 6 shows world trade in DPs in 1999. The import and export of DPs in 1999 only
amount to tiny share of world trade, and not surprisingly the share of developed
countries is higher than that of developing countries.

Table 6: World trade in DPs, 1999

Total imports Total exports
Value % DP % Value % DP %
($ billions) (3 billions)

Developed 40.5 81.5 1.0 41.0 88.5 1.1
countries

Developing 7.7 18.5 0.4 7.7 11.5 0.4
countries

World 48.2 100 0.9 46.4 100 0.9

Source: Teltscher, 2002
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Despite the developing countries’ import share in digitized products of only 18.5
% (see table 6), their absolute tariff revenue is almost double that of the developed
countries, amounting to 64.5 % of world tariff revenue losses for these products
(630,326/977,532=64.5, see table 7). Given their higher levels of MFN rates applied
to these products, this should not come as a surprise. Hence, the argument from
developing countries is found. Table 7 compares tariff revenues from DPs with import
revenues and total revenues. Predictably, the percentages are relatively low due to its
small share in world trade. In terms of the ratio of tariff to import revenues, the
developed countries is larger than the developing countries, but developed countries’
share of tariff amount to smaller portion (0.04%) of total government revenues
compared to that of developing countries (0.16%). Accordingly, customs duties as a
source of government revenue play a more important role in many developing
countries than in developed countries. Nevertheless, it is unclear that this tariff
moratorium will absolutely affect developing countries negatively. As Drake and
Nicolaidis (2000) argue, “Some developing countries may well develop vital GEC
export markets. Furthermore, if appropriate national policies are in place, GEC should
contribute enough to overall economic activity to offset the absence of customs

revenues on transaction.”
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Table 7: Shares of DP Tariff Revenues in Total Gov. Revenue, 1999

DP Tariff DP Tariff/import DP Tariff/total
Revenue Revenues Revenues
(thousand §) (%) (%)
Developed 347,206 2.7 0.04
Developing 630,326 1.4 0.16
World 977,532 1.7 0.14

Source: Teltscher, 2002

Apart from the MFN tariff, many countries collect a number of additional duties
on their imports, such as customs surcharges and fees and consumption taxes. These
additional duties would also be lost if products were imported electronically and duty
exempted. Table 8 compares consumption revenues from DPs with import revenues
and total revenues. The developed countries occupy a huge share of world
consumption revenue (85 %) from DPs trade and have a ratio of consumption revenue
from DPs trade to import revenues of 81.7%, which is much higher than the 48.8% in
the developing world. Evidently, the developed countries would mainly be affected by
forgone consumption taxes on the import of DPs. In practice, it is considerably more

difficult to collect customs as well as additional duties at current technology levels.

Table 8: Shares of DP Consumption Revenues in Total Gov. Revenue, 1999

DP Consumption DP Consumption DP Consumption
Revenue /import Revenues /total Revenues
(thousand $) (%) (%)
Developed 5,102,676 81.7 0.33
Developing 935,020 48.8 0.29
World 6,037,696 73.8 0.37

Source: UN, 2001
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Conclusion

E-commerce is a new field that is still developing and evolving constantly. Many
see e-commerce as giving new momentum to the world’s economies. Countries,
whether developed or developing, can benefit from this powerful, pervasive, and
borderless mechanism. It is so powerful that it can reduce transportation cost, change
traditional business transaction patterns, and thus broaden market access that used to
be out of reach or too costly. It is so penetrative that it touches the very core of any
society in terms of technology, economics, politics, laws, and culture. This paper
examines the pressing GEC issues and how these issues can be clarified or resolved
under the structures of the WTO system.

There are two pressing classification problems that remain to be discussed in the
next round of WTO talks. One is between GATS and GATT and the other is within
GATS. The effective solutions for these problems, as Drake and Nicolaidis (2000)
have appealed, are a thorough and operational definition of DPs and an unambiguous
criterion for distinguishing between modes 1 and 2.

Market accessibility is the foundaﬁon and the realization of GEC. As mentioned
above, the dominant incumbent public telecommunication operators intend to either
manipulate their political power or use their market power to block foreign
competitors from entering into their territories. Several GATS Articles are set up to
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deal with this problem, such as Telecommunication Annex, Reference Paper, Article
VIII (Monopolies and Exclusive Service Providers), Article IX (Business Practices),
and Article XVI (Market Access). But even though telecommunications services exist,
additional hardware and software that links up users to the Internet must also be put
into place. The Information Technology Agreement (ITA) was drafted to cope with

the problem of high tariffs on ICT products. The ITA requires the signatories to
free-up trade of a large number of ICT products for the purpose of access to these
equipments at lower cost.

As for the revenue implication of the customs duties moratorium, evidence
showed that fiscal losses from customs duties are small compared with total
government revenue, but are significant in absolute terms, especially if additional
duties are taken into account. Developing countries suffer higher losses from reduced
tariff revenues, while developed countries would mainly be affected by forgone
consumption taxes on DPs imports. There is a so-called “digital gap” between
developed and developing countries and many analysts believe that the protection
measures adopted by many developing countries are the main source for this gap. A
study conducted by the UN (UN, 2001) indicates that when developing regions fall
behind technologically, the gap between developing and developed countries

increases. The results also show that productivity growth in developed countries’
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service sectors could result in a deterioration of the terms of trade, welfare and wages
of many developing countries. Thus, it is in developing countries’ interests to analyze
the effects of these protection measures and to then explore the optimal trade policies
that would reap the potential of GEC in the future and benefit themselves in the
long-run.

The trade issues associated with GEC services are complex and wide ranging,
and they will become more so as the technologies, business practices, and national
policies continue to develop in the years ahead. Consequently, the constantly evolving
nature of GEC will encourage governments to adopt a variety of national policies to
deal with emerging problems. It is in the world’s interest to establish a list of
permissible domestic regulatory objectives, including consumer protection, to allow
countries to follow up and harmonize their policies with respect to the government of

GEC.
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