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ERAIEEDLIFRA FREAAERZFERLBRANL
Efg#dlc Ak REIMENTFEMT  RAE T —HEL
MERF o
— - HRARRTERE LS

FEREEF LAY MFILE S TEERRBER

NE o MBS AL EFFLESRARRKK

Re@Bz T FEAREFEME | ATBIERIF S RIE

T NZREARIARE ) BELLAIE AR P BH R

S BREBREIAEILZIREY -
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=~ ERER G 2K
HNESHLFRNL ) —CE2HRRFEBEFE - FE£8EL
FLZILEBRN -
HER PRABEAHNFINLREZEE B TRA
HRBEE REHEAB > B—AAN=FA2£E2=000
Fibk > BBETHRFEHFHERL  ERFSEERS
AT S S ibZ L RAEE  PEBAAREE
BILEFRHMZIAN - WHARTBET R L BHAE T~
AR ARER B - RAL S HRE - FBATHIF] 0 B
ARITRELILFE -

=~ BACEK - sz ENN
Eh O RBETERFRAL SHEEANEETIHEA A
—~BAORHERM BFMM T ARRBAEBR
ERR RKbmERMN RBAMEEAHESE -
- GEBMLAREREE AERARAFLEH -
E= - BHEMHLBRAEARETFE - HEw - GHEHEHL
% ERBRFRANRE

R mBEFINZRET AR EEIEZIAN W

h%é ZBNEBEFEIRAZEE  GHEIHHRA
NABBREFR > ERBEMTHR "HEDEMED
FoEHREFIE—ARA -

W eRERRESE
ARTENBERMZIRESE  BRAREARARM#
SRS ZARS R TR &R A AR
MhziE  c PRHARKERBLAREFLILFEREZ
Sk B BAEABSRAZELEBREFRAN F—F
DERBEEMBRRETREZEESME -
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- BREEBKEAERS
WNREL - AEFRAREES AR ZAKE £
REBFELZILRE > BRI ERAELATRFETHZ—ME
F28F5 K - BATEHERER(RANRDER FRA
0> APEBRT—F @RS FHREERAFOADTR
Voo B—FREUHRFT A BAREHERS S
BE -

A REFAARERREZRE

REIFEERGARAZFLZEAE  HFEBER

BRHERAIEEBZERAARINFLHIRE  EENR
FHZAE ELRRT > 54 b RERTRF
FPIRZTFLELS— R HEAARREBARINIFLA
ExHfE-
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RS EARBREERTETSHARSE ASE
RAREWBERREEHEF G ALF T FRRRK
RESARBEANAEELERINERIMEFNEHE - A
HERBEERITEALEWLE > BIMREHZAR  ETR
HEBRHRBELURBZARAFT ERRRZ  BEEBIRES
BALZEELRBAHHMILE  RoBRLRAAE Nk
BR REEBARZR BE—FEEEHEARLIA LT
Ry BLRI AR EARARUH B RS @mEe) a5 aME
TSR EBEFEZCHRERE  HE L
SERREHFRRABRARS T A2 F G - RABABKRE
THEENTABMEANRRNLERARFTHAZZI— - AR
B EHERERREAIBRSARERRT - REMAE
BEARAETHRRBAIERBEAREANZIAR "R EH
BEXLFEZEEARETHERI) > ESBREARARUAEH
SFRBR NBARBREZIRMERT IS 2N 1547
ARSI ERTIFE N AL Z R - SmBERRAY
KWERTERZELABABRERZIER) > HNEARMBREF
HZEENABRGRAE HFRTBELER T RETA
FERLHEMEE B Ak % (Continental Law, Civil
Law ) 13 £ % (Anglo-American Law, Common Law) #
WETHHEBAECIEE L P EARM ARG
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2o BRLIAF B KMk R X RE &
HREFESBER) SR A (LR E - Bt - R
BAYE) 2RETRABELTERRAALTEE  £3FH
A RBEBBRRT SR ALE RN R KA LM - it
Z 4 RMERARBEAZES kR diis R 2 B - BP oAk
RAERKNIR  FETAH AR AHEBE  FAEFHHE
SBHR X FTHENDM EERT ik AL ELZERAZ
WAEEERE > AAG (FEFIRE—) AMBIHLY U
FHEFTXLIEHAAEBANEERE - HULTRTRAHRZ
ME R FEAERESBEZRETHAAZEAT LAEYEZ
£ZE -

AALREEAERRART  AFEEXKELREH &
ARREBENBREELAWARK S LRABKGELFH X
Hrakhz XA BARNRSUEAXMNFAEFELERZ
kR EFA o BHARBRRRMNFNLFELERE &
N~ EXMFREHRAA LB N > £ BE REEP
UZ BiTEHZ— - EERTHR - ARFETHNMELRL
ELRBEHEREH LS EHRS > HAEARET AL ~ ¥
ZOE - RERERBZEHR T EEFRAITHERAR
BHELEHEHARE LI R ARE-BRELELBHEZ
kA aXL EHEFEEERLAERME wHEEER

(BT~ E~ %> B
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AGERETHE  ABEXRETHEXGERIMNE B X

B RAEREBENFT I THREBEZEAMBERE > SR
BARRTHENEENEREEINREAE  HATRS
BEBEER R ERSRHRARTRERLRER
LRAZHRENPIEHRARZERFPIMETAERALE - B
FERZEELFRAEEMREAMUNT FAZRAE
SEAAEAEE  MERRHNRERALZIERNL -
Erfdma iR MERREE  MRAEHIRZIREHE
BREBEEARE  EARECORRAURAIMTF 3 L4
B ASARIMETEAHLEEZEZR -

WK B ELRMAL — 0 NG ERLZEFBTAK
AAURYEAME - AMF AL AMRATERZIESR
B ARANRALBRARRENRAZIARNENRRIRL
Z A BARBAGEZERMEAR LI fTHU
BB B 2 WA A RR A kBB Z B R A TE ) ZIRE
fE 7 o

ARz ABEARRR BERNRBMNBE > §BAEZ
WEMEBRAERABER > MRARBARBHBREEEHE
A RABZAF  HAHBERATHSEZ 4o fT
BRAZ 8k BBy Z W A 2 Bl AR L R AL AP o REF -
BAFEMHEARTEEXZEBESN BRERZREAR
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HMEZRZEAMZIAETRREFAEA RS LBITZ
% KBEALY BMEREAFANREHAL LY ER
ez A EHBBAAMESIFHEZAES 0 UHFR
REBNNBAAXETEHZIRAAR RAEHZE -

AT R BANBARERZIARN RUALELERE
> BEARERBIBEMT  wiMil@E LBt %F
RBRBEETRBERABRIANE  BRARREANBEKAFRT
AR B — M MM FAZHRABUTE RN EER
Z%M 0 RAKRBTE—HEDZHAE -
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Fak e R4 RBH

—WE

OO AAH  EEREAZRERFT B EL
BEMAEGHBBZARRET R EHAE T AR
3 A MR # kA AR S o T

= ReoF

AEHEMAOBRKRE (trafficking in human) &9 @ ¢ -
TERAPMBANREMELAADRE LA MABHAA
B RETREASEDES —RIOADEELERG—FRS
BB R AEMEZMNY TBRES EE2, MBE BAA
o iR+ (trafficker) e > RELURET EM » EHF KM
WEN L FHBZHNUANAEESEVEREFTEFHLTE &
FHERETEXRFETIEREFTEARBEUAERLURE
BRWEFRE—TFk BmBEEHANHAATRTREANER (act
as a joint-offence) &Rt > MURBLHEXEZR EHE
HRENEGRHWE  SbBATHIEEHS > HEAEAKREAT
REALEZENLRALFONG  RAEELAHOATRE
HBAEMEZERE  AABKREAZRLBEANERG BRHYR
FoUARMEFEGRETH MA LRI FETS > BEBRANSE
REMMABLAAUNFEEBHRLES —BUEHAD
RE > BFEHHHLE -

ML — R BN LE FEFARRETHEE - &
MR EARGLACANIE GO ARALC A IBREALE
FIBERERSE SR AIE L TR EHBITERR - 5
NERERERTTRBEEBRADCRTE ZHEBHE
(destination country) #$94 FH# EARE > Btk E
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AR LI RATRTIOT B R AR AR RFEL
HEAT  BAMTATCLERGR B UBEREEFIRK
ERRZRBOE MLBEARELEFZIFA KM AR
ERBEIE—BAEHE R b—RESRASZATRE
BHBABRERETZL—RRY > RAL—1FE8EEFIFEOA
O %% AT 0 BEFIFEBRS UL GIER T ERS
kEQz B WETLBATAREEL L 2EAFTEAR
A% EBZAE > MENAEEXBELEH T T UFER
g o

7 b 35538 (Regional Fora) ¥ @ &332 &M 3
EEIBMHFAL RN BTATEEARNERN%TESEHEEH
M  RMARGEHEHT  chibFLEUARE
WEREBGZEE  BHRAARMERANZ LKL 286
BEHEERE > LB LEEYRAMRABUGHET &
FIREEHTEBEYRB AL - ZhATH LR E
BREETESFETATTHNEBRMBUSEEN L F 0 H55%
BMETLAAERETH eLBAUBEAEE (individual
numbers) £ £ 8 €  BERETWHELESREHEAK > I
DRELBAREREEHREALRARARY  §AFEE
ENEanEENBTERBIRAEN - —FEHLESRF
ERAEEIFEALERETHRE  TFREAET SEER

W RREEFRYE -

EZ-REHHEZIRE
ARHRSEHFENMY > RezafaesfiegnmsEL -
#4% (money laundering) BN BB M 428 T AU R FHE
WERE  BllEFRAKOEE  BEFESERAEEREHR
LBRURAL > MARNE—BHERRE  EERARE T
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HAE RS Aatw  SERELEFE - XTF#
WHEHE - B PREM AR TRBAEANEEZIRED
A Ao R -

W RRAHAKRIRRL$ XS (Money Laundering
in Korea- the Situation & Countermeasures) :
HRAAFAENBALSHIEURALBRAEE LT HeBER
RE o UBREBRGHERFLEGRELRTE > =00~
FHRT—FAAMEL AU SRS RAMGIEELETS -
R RSB RO PRE  ARRGFRELEN T X
TG FTHEEREAREZFELERH 7 — KM
%o BB (bribery) s RE &R RICFE 2 AP
4% (distribution or sale of drugs) > AR & &&X JEIE4T
%(illegal acts in finance) > ZJEEmIF > %2 FE E %4k
/e EREIFEMFZILE -
MEBEAEIAE  BROLELRETAFE —BEXRZNSF
B ABTRHETY  RESFHARFERZFERRE B/
AT A - AMAER  ABHRZBFANHFTEK
B RFE R ELE LR E4T B (large-scale financial
malfeasance) - FRbZ b kRS F A FEATMAET
ER2Z LRI EEEMO MG FloiZH > dHRIFESTA
LR ERERRAL  MFEAFTREXESE » LBEFHE
BHFRREEAGRE > AR T EAEHH /L
EEFFLEHRBERAQINERR G Bk o
ENABBANELE LA —FAS L TREBEFRLE
2414 (Korea Institute of Criminology) #3# % » £—
AARFHNERB LT XEBE—TRLER/ET 2B GDP
(Gross Domestic Product) 9 B4 +—Z2=+2% > @Mt
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RERAMI LA+ EL FEHBTLAHHUE
HELEEKET =M - Af > BRNELBRN&KIT T ERERN
HBRIFETLHERZIARMEAMT > MEBELUFE —1B
EFEH) £ ER -

RERTE-AALZFEANATZBZA  ARB|ATER
WP RERBITZIABETSTEITES > BRiEHERR
LHpEEReRIE HEFOREEATLIME  ME
MAAARHITARZEULNETHLHAPARHFZIHBITHRR
(real-name banking system) #4F XS8R FHIF N
Wk e

BRRBO I ERLGH » EH L RBET BATEF - &
RENMNABLREFGEE  TUES TFFH =R — > 8
ot &4 B 4o a4 (when the perpetrator uses a
financial institution): = ~fTE5Je Mo e ¥
A B R Z 4 re#AE L3 (when the perpetrator conspires
with an employee or a financial institution): = ~ #
3 & & & M 8 k& (money laundering through
non-financial institutions) e

THsRY  daRNERAZXITRE  URAFBRABLAZ
AE > X B 4T
—~ i H oM (Money laundering using financial

institution)

% ANk HB M R
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A emm#kiE (Money |12 B 18 &2 & = A 3B R P

laundering using | (transaction using financial
financial accounts that in false name or
institution) other person’s name ) : sb—#E A

Frib Bl S  HAEHZ =+
ZEEEHANLBETERRE
5 B8 IBAE S A BT -

Wtk (wire transfer)

¥ oe X fF B R £ @&
(structuring : £ EAIEHEAE
WRETHNELBEL UEBE
PEBHZEE)

EHRAKRP H 28 (repeated
circulation  of cashier’s
checks: #l B F & B UL X B3k —
BELATREZGRR ) ESL
B RERRDBIRAZLE &
EATHZARKZHERAGTRSL
ERBIEZETHRA BT EIAAK
PAE L B B IEEE 2 RR
ZE#)

e AR AR A B R A S %A L 3 (when the
perpetrator conspires with an employee )

e FEA Bk

LREERSCBBBKEIAL BeBBBRAREARE
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RThesigt(whenthe AR T EFZEZ L EREP
perpetrator conspires| ( managing secret
with an employee ) corporate funds by
financial institutions) :

B % RRBGRKRARE
A %84 &#& 4 (making
repeated deposits and
payouts using several
financial institutions)

X #% % Z ( swapping
checks) : ® & 1435 & aktkid
ZHEANEBR  FH

EANE S PXERPVE S
WE

BIERANREFH L THRASEILENBACER
—EBERAGYRE > MASZILRITHESIE  LATERNE%R
Fask B S AmERMBASAZINT  BEmiE s KRS eAMEL
Re-AKMmB—AAWEL > BRGIFRREERERR £
MEANREAEE N EBNEEENBRE  adnaER
FERGFHEBES > RENF R TAEMICEERE o
ARFE - PRZLSE  HREBEH R FoA B2 agz it
A BAFEIEZHUE MM DEE T AEIRAE -

wIEB AR FEIRRK
BRRSEILFREADHEHIERX —EHOEE > Bibd

EHBENE e —EEMELLEMBSEOASEEZaZ R

BHy 2ARBRAKERASHIELIFRRRAT =+ 8 &Kk
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FHREZ— AMBAIHBEEICRBETZERLABIED
BEMERE SR FRAELLFTZEHHA (a
destination for money laundering) R|& Fiiegsb& M H

+
C BERESAKMILE RBRETIHEXLT 0 —AA

—

1y

W ChLRaB A AR AmIF—AAL
o OB MBPWA—B > 2RI - AAE LB
BHERAELBBALFER BLELRAEATRES A
FRRERER  AMGIEBEURRETR > Aok
S BB -FT BEUBRERFASGIEEELRES
NRALREDSRMGHE £ -

C RFH S BBABRTIHEF  HIFRABRL LT

BZE  AmERKICHBITLAARNRELRL HHE > &
BELBUBHHARemTIFESL &I §REFA
B R EMIF (dirty money) B AEH P45 > &
mEa e

~ W, F4&# (Parallel economics): &1 J3EA 48E KA

BIEERBER S A4 - £sb— THTEE, ¥ 5o
HE—ARGEM HlioF L AR FREZIREZ
FEBRY o FARMET—EE L (anonymity ) E4FoA8
PHRTIFI HEE -

- X5 5569838 (Porousborder): #EEEHERE S

UERBRRFRZER RETEAFHBMERE -4
o GEEANBELBEERAHRAFEARLIBEER
R MAREHEBEEHERRERZ— -

RRAY

HNESZRITAER — A FEF kU R B
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Z I EH R E» %48 KX (noney laundering patterns)
18 54 Mehek it > B biRiE 8 24 L De Koker Z# % >
HIERSEILRTAHEALT T &EE -

—_— N

i

MEBLAMY  ETA LR RTFIRE
PGt EABES S S L H$EmRILEBRMIT AR
BRSO R I REARLFEREE - SLFAZE
AANRER LGS BIARL L5 GO FETEHARR
FoBRSRMAAEXE TR EARREEAERZE
g8/ 3 (front companies) & TF > £ EZRFREGY
WP EEERFEAHREZHER

BMEFS  NBRERIECETEIER CARER L
REERAETHRAMBBUKFRENAT o d L RE
Freg B2 PN FHSEOCERTHERRI S U
HIEEgesT - B REeyiEeik P (family trusts)
FERUABEREPMFHRR -

HELAGMER HAREHEBELATH ALKEFRAKH
RBBETHRERFELEGE 2hHIFRF 0L
REFGH AR LHEHRAEME (bearer bonds)
T4 X B E (negotiable certificates of
depositS) R4 2% (prime bank instruments)
RERERF > BEEAKMKKR - B9 dIkEHE — 1848
s K&y — F 4% & F 3% (second hand insurance
policies): mTLTFH RAILERE » tb—Tiga»n
RETERIHETATY TELAAN L UBRITH
TRRBZEROH G LAHEAENFA  RAELFR
H JE RS FI6RR o

W EARSRER CERET AENRLELDHIERE
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BBl EEBRORESF IRERENHIERZ
SIREH > RFEHESERIFEYEIGRITERS -

N -EARERERHHMAE (Serious Fraud Office) #
MR 2ZH4EL

t - RBRBHHEZIBERRRTHRHMS
BATAZAMR P ILE » Bk UM EH B2 812
KRB BP TS —BASEERPHEGH > PRHEE 21
AT — AR BT EBWEBATERS,  BAKLE
TEEERANLRER > AERHFPLRRKERETIATE  ©
BREDHMUHBIA THERGAABERLZIFELESE
Moo £ TSI LS T BB, Y RART
THBZEOER T BAERESBAUFLRELL » &
RFERFZ GBI ARKH FHA  ERTERE > ERH
WPZABRTFANLFEAMAREZIHL  THMA
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BEREERESTHRE

— ~ The Old Bailey'

TEEERE  &— T %%k Central line (34K ) ELEAL

4% ULRT 3 32 ) 5% FL B iR &9 Saint Paul Cathedral Tube Station ( 4% &

HER ) REABHREFE LR ER K% Michael Lin ~ i E#
EEEXERET  BHTBREAGREARET S

BHHOMKECBABRTELENBA W LK ERE AR L)
wind chill > REFEREAREA  FBHBXEFALLGEIE K
HEORBEARR  SRIREENLE  HERZELEXEBHOHRA
FBG o A AL Monday Blue # F E3 4R - MaRHER -
FBENRBEHBATHERIAEERR AEFLEAR -BP -
FEHRRE A REMAHER

#] % 3% 1%( The Central Criminal Court {3 f£ 443 3 & &9 : (45
# Old Bailey) b AIFERFHA > B EATedH® > A LF
¥ 2 2Z (The Crown Prosecution Service, X f§4% CPS); R EME
HFE RHRERALOEREATRNESARARL  ME LY

REEHRMERREIMEARERAZINE —EARIEIL - AAALE

1

0ld Bailey RAKTEM — %478 » LRXBEMFRKE (Central Criminal Court) &7 4&
s FRER RS X545 01d Bailey - s B ATey AT 36 R A AT M T % (Newgate Prison)
B RFHRAR -t CZERRY > BRE-ATEEREHFAE (E V. Mountford’s
building) FARAK *» E— ALt EFXHE—R > RAERK -
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MEFROEEN (AEES - RET FT) TURALEFE

ZN

R R

RHBEIEAHIBH I FRABEBE S FHRE - 2%
FERERIED ARG E R AR RR B HE 4L
B FEARRR o BN D RRITRBEEPT > Bk — F @R ALRHE
EafdE  — DS HAERETURA RSB REFFEF
FREANF-—MREY  LAOEHAEIRRELHEYS > B
TERGEABER AT R BRRER R - FEg &
2REB-EREF URBGRE LERARARYS E*-‘EE@‘F‘
CEFABEHAT AREBAFI EV LR 54 —FRAEY
WA RH#E—F ARAHE | ARAMOERLTURTEHE
AANZR REFARBOEAE B > THHEES R -
Z-HRATHEEER

RERBEREROFLLH  HRE FHEAOBE (Clerk) Mrs.
Mandy Mederson E&FAFIDEHFZMT HeF FPERMATESK
FiEEERENENE HELRABAE T BEE  25ORME
& R A FEEEE > 4238 Mrs. Mederson #9323 » R T FE wikm

PHEERE BMESEREERRTC O EERS DGR RAARTURBEN - BHE -
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FrokRERREEHIAZBRYERE S ARG 0 KM
A TUER et kNS HER -2 ENSHEARERERLE
SEEEMERL FELATHEEN S L BT AREZER
AR EAEFSETFHUA— AR RGE LEFEET Ak
THE  kTHETFEA —EARTF LERMAKE > —MAE
%3 B AFROAERPIBEATE - ETENIBEHETF
AEE LM RS R ENRE - RHELA SR —HEMNREE
EE ASARGHRBRETE ENRESFTHETLFRE M
FRGBBRHARE A EM > Bt RAE - LB W
R RRETEATHBELIVTMBHARRELIRA XAT
HEFEATER MUK EOERRERELIBAHETS  ME
o te A — 25 0 AR A Aoe |

ERNOEERE R THE - RET EGEASTEEEEH
FEBRARFERELHRBE (vig) - AARAS—TEBREFEES

EENGHES T BEFIGHEN RIFE=M@ASER

SERE—EREAREENREBA LR FUSRA BB T MAEE BEWEATEE
AR —EREBE L HARBERG RS TEAMNAROSE B kREERFEHEE.
MEFERTUFEMEEEROA > FFAREARE - REGHTRE !
CHMEREBHRELTAEARE AU BAUNCEERH T RELARETIL, F54E
/\ﬁt ° .

P BEFCEHARRFAEYLENEREES RALASRAEANOES BN LEHEAGE
HEH AANEROERBHETHI LT  MUSHATERNAAABRTRERSEH - T
UREABREEA—EBSEEHRR TR EALSCHEE -
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B HORERE ERHRE MBEAMBELEORARE
EARLOBERTLBEEE - EXRBEBETHERYI—
BEE BACHET it (SHEN) X+5ER > EfeksEn
RABHNER - ARBHERF —THER  THAFELBRARY

15

b

=B eR#sRag s

SROFHFA G —EETHRERH R FRERMERGBIE
o mHAE b ERE T FwikE -+ (Court 4 sitting at
100:00am ) | 3% & &% & (His Honour Judge Boal QC°) - fr i & L 3%
AEHBITRAFLE (BB B BRI RE2F) 445K
HEHL AR LEUREFRERS EHHE -
—HE BEY ARABBERGRBEEFEIIHRTERE

WERFOIMIAER 2RO ZEHELFAT —HRBEATH

"HBREROBRETACTBYER —AEENBEE B EA R EARS  TE =+
%h*ﬁ% | FRAKRBERETCREFHRARBZEFLR Y -
TRERERFENAETIBRNASRRBENCE SRR TN LSS E RGBT E
xR E (e TRAER " pretty stupid”) » BRRFXBFAF B ZAER - THEREFEH
ZHHEFARGRE - TR BN B ENERAZHEEER )
P RRABEARERERAMNFEROES (BRFE4) NG EAT ARG ORREE
EPRE-MAMNFEET BHBARMRAL AT SHHNERGBRMNBEABLTES
HEEFX > ARERSGHESEETRALRME -
" QC & Queen’sCounsel 9% % > ¥ X TUEEA L2 RME+ > 2HE X 29T 5E2H (one
of Her Majesty’s counsel learned in the law) - EHEHALLRR A VEBTH T RAEG
FEREFE - BYLEEH EHEEE (Lord Chancellor) 8% ' L 2R E#E4 - B A g
R ELRERAFFELETRR  AAUAXHKEIESL "4 (silks) - WwREFANYAE
A B X848 % King’s Counsel, §4% KC- % B8 Dictionary of Law, Oxford University Press, Market House
Books Ltd 1997, Merriam-Webster's Dictionary of Law, Merriam-Webster, Incorporated, 1996.
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10

B & B Aw— 4 T God save the Queen. |  °

% — 4 % % A €% (preliminary hearing ) - #% % Case Martin #% 7%

2
5,

wig

LU TS SRE R ERNE S LTI LES

3
oy

SHRLET RETELAEATRARBAL  TEHMBESHEH

n
U

PR AER LT A ERASRES BEREHEALSR
FEAEFEER - BELTAFEI RS LAZRRRTEASR
W B M ATRE ZHLEFE AN (Case Summary) > FI&F#5 2T
RHEGHEM  BAFTHETEARMBARREEMES
(application) * > #F#MAKF&—F &7 F—HEHLER" -
BTRE-M -E=4%4 BALRENER  AUAPE—#
—HREfTRE 998 R AR FUHEN  TRETEEBY
RENERZEHHMOERFE RERNEARY  RARRETT S
AMEEREEIEE FOANSBAR FESRHSHMOER

B rradRe T REEERARGER IR ESHEERME

P HEA wRERTXRER T ERREE% BERF —BAX RERMEEXES
B sl E S b Bnil - M - BE%%  EHLy FATERFEROAL B4
R4 -

" EGEEIRAYE RETRAETHAEARLARBEHERNENTS  AURE
THIHNEIELA B ISR EHRATTURRARK RARRAFIANAEDTERK - Fo
FBYBHBE - AW RARETHHERRER -

P oS A RE  RESEFLIFRRREEFE -

PuanXteB et MFERE TENEROESRA  BATARTRE4ARER
BHEFER PE—EYFEFAUREETMRRAONES  ASAK AT E4ETYNTH
i - STHEOBECEERKAAEHEHEMERAMN 2 TRAFTHERIAEREH %
HERBAAEXERTEATENERLL -REKALAEHEHE 2 TLEN RN CE
FEFRAEESE AUENERFBYFAT T Pre-trial > T—REBABBANBERLF - R
HHENRL A FRE  BEERGEANETE XL ERIAEHSHMHIRTHY -
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ARERETURENERF  FLEZIRMBEENLE - BRARAREBEARSE
A EHREBREEREGEFHMN SR B 2GRN A wER
F-ERETELIE  wRERESFHERIANMET BB .
MARBRBRANE BeABEHRY - .BRETRAIAE XA
FHEFZAPHETRTETER RELE%  TALAOHH
AFTAET -

—ORFETRAFNCRNEN  RBAZEMUTHLRE A

FhtkBE (recess) +a4' -
W EFRR LS -EFES

BARHE  —HRAREERBDAGEHRFEALE  BHE
BEROMEMLFHRNBG > KRBT —F > FRAHFT > 81T BEAL
RBREEHANERY CERBEEIERET mWERET B SE
BEETHE - ROCREBRGERML JERMTETRAEHRE &F
BALEEEEETHOREETHEF LK E Case summary * H 4 40
FEFAR—ERUEARERAHES -BRHCELRE L Rk

BET ANBRREM BR—BENBEEEHRLEST

33

NEFTREB AR wRELBMBAZEIZXE - SRAEEX

YRSt oSN RAERA— B H AESTASBL FEANEARHEARETRA
FRIFEHARR BFREARBRAXERFTEAZARAENRSSHE | FERRMBARHEH
BABT N RAEALT At ARMHBERF !
PRERFRAZRBAZRAMNSRERGES > BRFSAMARER > AOBRMS |
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ZoBEHKREETRNMEBEZLEH L TLAT ST HIEFREHHRE
o, |

A E4AYKE L Yusuf Sara > R B A SRR AR I F KK
ERE—HAEZ A - BARBEHNBUSRE G EHIEFRIE -
HAFAXENERETANUAREHAE  AFAUEFEE B8 -
A TEEFELRENIBALBLAENM AR LB RAELY
#B BFTCRHFFEARABRHDGLAE  TLTHEESL RF
ABRFLT - NRRSIEAHAEERSHAERT > H9H
¥ R EAAERBMEHFIERT M?miy%ﬁ%u&*%%
AEBHKRE RERMBELIT RO EER  AURERERY
ZHESBMELTZE IS RAHBHLEEMRAR HFELLR
S EBHRELFTRERE T NS A HERT FR
BRERGEL  LERIBELOGR  ERARBEREFREFS
BE HERASANAENAROHMF -F—RFLBERATH
FHREHHEEMRESL ABEFRELET LG R #E20E
HhBeett mAFEERER -BREBARR BREFEE
THERE - FAETHHRER  FLARIIZAR  MAFIEE
BHEAE EETHASNERE - BOBY  BEREKEVA R

By ENHBET > LR EN—EHRE]—BiE - o ELIEB A
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RBALIBHABDLEFEN LR SR FTIREFRR > MAEED
o RFTBBAE—FHWEE  HHERREC

BEME  KRAXETAERLRCHRLT 208 B4R E 2 H 8ok
FBECRRERE c FERBRLETIREF AR —EE iR T
BB EHATHZIINR T ATEBEAL ﬁfru;‘i—’é‘%#ﬁd
FTRBEARWRE  —ERIXEF —EARFEMEF - AERBES
BB MAEMEARAHLIAARECBBIETHRFEEL - A TH
ERRETEZSVERES  TEREEXI—HEREAT BHAL
RHEBEA MUEENERAGHEG - RAREXTHTHE M
EREAFRARY HREHEAZLRAER ' ARRESEER
RAERAIE - FTE—FTERRBEERAATARA ARG ETX
BRAEBFEFRGEL  LEREETXRLRBAAGTH R R £4
BRI - FTRARAEREAAARETEGNE - TET X
L P A K R H R RS X 4R49 &3 (Bail application) > 4 &3
EALRTFEEHRAH > FE2A5BHKRETH Case summary 4 7+ 4E
REEEMARBFEARE  ZENRRREF TREALRE > &

i !

CMENARIFEHRETRMG EEBET Patrick Fields Hrie 2B E4 » 28 ALy
S BRI AM — R EERAES  HIEESH— THEQHETS - Patrick
HEABRLIEATHRASAR ~BA  FRBEANARBEI LT A CHFHMER TR F O
B BRIBHAEFFREOLAERAER  FREEF Bk -
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BEIE-—RERY BWEALTRETESLE - SR LP
BoRew BHRERR EAXHH "HX, &)
5~ REF

ARBF-GERTE EHAREZHAORBAE SRAEIE
B BAEALRYE - RBFTHELBTERENNFEEEA AL B
B XLETSHNENEEF  RREBREFABARET B CHF
BREKHE—RE UG REFETREAY TR RBEZER
B ORHEEURAR  AARBUARIFSBAFEIE  ATREHZ W
MR EARL P THRRFETHES - FBRETTHOTRA
EFRRERESH LAARTRERAR LI THERTLAEE FET

—REBEHR—MEER -
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EREERETRSFW &

—“HET BEFX

R EHMBE LA EKB (England) Fo BT (Wales) F4
THEEL  BEBL—AN 0 FUN > LRAFETIREEHAL
— B EEHR KT RE CBREEGFOERRERD AN KE
BFAAT A EHETHTREEZITIRETHENLE R
— AOEHHE M B EHEFRENARKE FZ -BAMAR
Bk MRt o BAENEPRAHAR—RBENER UR
PR AP ERAERLYBRBEREBAMZGTEFR ATE
BREURKEANDAHLEN - BAHAMNKZ EFTANNEITRE
TREAY BT HAKREL > Y. L£HAFE (Sir John Maul) >
E—AN0 FHRERES > THALNEREERMAE (The office of
Director of the Public Prosecutions * f§#% DPP) #)3% :: —B#E
cEAMMENAL  EATIERATHESERROLESR AT
DPP éﬁiﬁﬁéﬁﬁﬂﬂfﬁ Exfevns v o nBER EEA_ R
PHBERREALES CHRINEBRERBAT a0 ERELK.
AERERAN  MARAFIOES  HEEEBFRAEHRE

ERRAN -

! 488 John Sprack, Criminal Procedure 57 (9%ed. 2002)
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HBTERASSEHIFRYER > EXHRILT 8 THyEEN
Pl BERFBLEHALF - EEBRETRAEHLEMNFEMAHELR
—FOMP TR RN EEREEIFTANT R T RIL - Hllo T o4y
o492k (Magistrate Court) #t4% % 35 & £ £ %% (Police Court )

f£—HENE > WEIE (the Minister of State for the Home
Office) X THEHRDELAF LKL E € (Royal Commission on
Criminal Procedure) > * 2R EFELERFHRHRAMEARE
o H¥RAHEZE (The Phillips Comnﬁssion) BET=-HEIZ2®
ZEERE (—) HEERENERRR  RAFWAIRELE ° A
SHBEAFARALEMR? (2) £2H4EERRARAMNLR
EERAGEAT  AEHRVERA—OBA? (2) AFHER
(RE5) (AW ERREFGHEBRTRAFRS KRBHEFARKE
SEREAE K % & F ek (acquittal) ?

# % 2 %% 8 € (The Royal Commission) ZHE BB LAR
"I —EHH - BLHRET EFTHRHN > FIFEBREE (The Actof
Parliament )32 # & % A& ° f1 — U\ & 489 1] F 3 i 7% ( The Prosecution
of Offenses Act) B]%EMEMHIERM TR FHAKE - Bk
E—RAAXNETA—B  ZRHREFTHK (The Crown Prosecution

Service) JE K g L&A -
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= LFBRETRZEH

A

5

-

LR L FRETRAMEREBRPAAN Y —ELEES L
AEEEQ LA O+ EREFHEN—BARIEHE R AR
(BEEPLEABRAARBGHE) EEREROAA ML E nil
BEAANTLELIELE RAFZ02—RAG LEMIARSFER
EHERAT B EBHLFRETRTLEHENERAMATHNE
N MEABRAKBER X BERIERLARERE
Ko @#E (Casework Directorate, the national area) 44 4%
(London) Fu# 3,28 (York)» R & REFHRFF > FlwIREHE
A00057 - EXRFEREHFRFESE - £ A — BB (special
branch) & E XM S RERAE - 71E - BLEHMTA -

BT i%#ﬁ%’é’l‘%zﬂ\ » 3% B (The United Kingdom ) &% &4t
BAEFER MR LR RES -l (1) EXFREHRDE
K g% (The Serious Fraud Office) # 3 5 (2) #BR A3 EH
£ 4 g § % 1 % 5 (The Department of Trade and Industry )#e #%;(3)
HRAIGEERAHELRZ S IR GEH B HLEL LA (The
Health and Safety Executive) A% ; (4) R4 % £4 0 dHRER
Mt f o f5l4o 2 R B $81%F € (The Royal Society for the Protection

of Birds) - {2 2 M B THRN AR HBARAB KRG XTHMAM - BF
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¥4k pe’ (Magistrates’ Courts ) RFEHRBE—BNTEH B
% 2 FkB (Crown Courts) #e3feh £ 488 +w -

 EERETRIRERAREAK

I

NERREBAOENHRER (DPP) AL FMBETHK (The
Crown Prosecution Service) 4R & £— ANLER EHiL11Bi8
%o REBRALBE  BAAEREERARETOMNERLEITARR
ANEEBZT -AFE268 (—) FEMAGLEAEHAOMNE
FERAE (=) ERUBHNERAAAHARBRE > T 647 HAA
FHERBF (Z)FESR—ABAEREFMEIRETHHH E &
URRBREDRHHNERELF (W) BERABRETZIMEREN
BHOFRE () £E5%%E7F > H2£%% (the Crown Court) t
¥ %] L ¥k % (the Court of Appeal) ~ L3k e 3 & % %% (the High
Court) L¥%| L3k (House of Lords) 9 E# £ F#mE () 8 &
PR RBREBRIETHENEMEER (1) LB AR RS TS
REBRBEREFEERUIABRAHNERETHZIHEH

BAIBR S BFEFEHRARERVET TR AT ESZ

P eREH o Magistrates’ Court SREFBEM IR THEME (1) HOEHARIHikLE
##4 (arrest warrant ) (2) £ B 424+ (comnittal proceeding) ¥ # 42 E % T (examining
justice) ' (3) M HAREEZB L E4H > (4) EIXWEY £:58E (YouthCourt) %% »(5)
HEAHEMHLHMEERE > EMFEREBERFESLT - supra note 1, page p76-81 - »
P RBREBETRE R LSRR NERLEAAREE G AL REEBROTRE Sk
—biE M X BEMEMHE L - 28 John Sprack, Criminal Procedure 57 (9%d. 2002)
‘supra note 1, page 57-58 -
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S HEAES L RRR TR RN R ERR LA Tl
Sy B R BEREN -
BEEREREHASNGTH EREHLFRETRMARE

48 E (The Attorney General) & + 4 Ul L& 88y ERE L T HEE

N

& %% 2% B (Grade 1 Civil Servant) » 2 & FREH

EEBELLFRBTHEATERRELSAKRNE Y LEF
HeBBL tFRERNRE -AH4REeRaT AREERNY

=

=

kA
G aE HEREEAHAERNARTE AL HLERET
% B (The superintending Minister) > & % € R BUR A FRE 95
SER - REERTRAREAEXIRESE (The Deputy of the
Attorney General ) 3135 £4 2B E E/HREHAZH - LERE
TRBIEGREE (Director) =& 2 FE L RME o FRSF L EN
& 1+ (Sir David Calvert-Smith QC) 48 & 4 — AL AN LAE » &
g %%??i’é‘l‘%é@%‘l‘:-m#%%% °
W EERETHEREH

(—) AB

E#EE (DPP) 2 F%A 2422 ZHRETE (Chief Crown

* o wy# 4 Queen’s Counsel 4% QC: 248 & % 2 9 T F 4 ¢8(one of Her Majesty’s counsel
learned in the law) - BHEHARABRE I HBENETREGA AR TR/ - BELALS
Lt & (Lord Chancellor) #£% > 'k cEEGES BALZERETEIRERAFTH
HE R AU XRIEHES % (silks)  wREFREMSHTEREE - BIHEA King's Counsel,
#34% KC - %838 Dictionary of Law, Oxford University Press, Market House Books Ltd 1997,
Merriam-Webster's Dictionary of Law, Merriam-Webster, Incorporated, 1996.
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Prosecutors, or Casework Directorate ) » & —4 & & /£ — 183t
BEN—BRSEELREREEEOMNEFES - —EBEEE
BEETHMAENELZRET FERABAEEHELIEA
B AWML FHRETHLERA AL (Baristers) °%
#&7 (Solicitors) &4 M AL BLBREEIES o
(=) BmH
ERXBRETAKRELRERE T A (The Code for Crown
Prosecutions) fTEMA#" > Sk R AR FLTEE+EGRETT
R BERGER REARL T TREFRETELBEMT A
EHTEENRARRR > LRETLEBRETTEREHARE
# o 2%*&%?%%&%@?5’]@@’55{%%& () ERTEFE
BYHRREZHRET (=) BFBEORLEN (=) BERET

TR EFEARRREKE (@) ARHELEREETRELLH

§

HERFEATRLENRIT - LRBETEARTEHA (Living

® R# > Barristers ' MAFARARTURENEG  BEEEAR=SHEERASEN
BRSO EGER > REREFAHKwAERES® (Innsof Courts) 9G4 B &F# - REGF T
HEBTHOERAS CTUREFRAMIXE - AKEGTREAETERFE (rights of
audience) » K& R#] «

"6 > Solicitors ' REB—ALtWERGEIORALEREGEEA - BEL ALK ESRD
RAZN > —FHGER REARGFEHEATE 5 THEBRGEAGETE -wRABRFLI
FEONEER_FAGER - AGRTTURT—RRFEFBEA—BMFEREFE(right
of audience) f2¥» H% %% (High Court) H&E &k (The Supreme Court) #5 &4 + 8]
EEHRHT -

‘e gHmETET  TRMNFLBBLFRETE  ERRAE-BROBE  BRERGLE > @
FREABAFERITY (RACMOERSHBENF R ) FAHELHYHESREBRIEE
HOEREFE -
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Document) » 3 B REFEITUABEE R > RERRBEITAZ LT F
+ A AEREGRERB =T ERRRB TR - FATAL
ERFARAREEELILE  F-—HEAEHEEE (evidential
test): EFEMBETLEELEHE > LARAH RPGERRLIHF—
18 #H3% & 1 42 — B3R F T 42 7 (arealistic prospect of conviction) &9
R TERETTRFNRLEL —EERERE  LHER > ZRE
EEAREREREFEREEE BATHRHAZHRET —EA FH
REAR - EELFERETEAEEMATHARANERS  LAF
BHEHENTEELERS e /BE REI BT KR EMZE
RoMBEIRGLAREHNALEIFHBR - AR —EEAH L
FHBESEL LAKLARAFERETIHOB A THAR 218
BEBESHEHAEIREAFTRER ABATFOHES B AHF 1
EEZE B NPEF HZE (public interest test) o F KA B BER
BREESSL HLBERMERRFTAOALHNE - RE—FHT
RAFAFRGDLFBANETE 2FRETEH EARLFR
AT - eFRETAHUTLEBBREZER RN RHBTRFE
B2 ZRBEHTALBHANIENE  ARAEREME—MEA

A B EREFNF B EERETAREISAA SO REM

it RRETAESXAERME— -
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A FTUEHEELEY -

4

S L3
EERETRMAMNF LRI AHE AR RFEHL
AR MBBREABRNELAB LT > RAELAZRR TF
HRETRRETHES AZBR B FTTREL FFLARLR
RH o ARG R EEREE © Mr Robert Drybrough-Smith
%A Mr. S.L.V. Wheeldon -
(=) AWEE
EFREEMAEADHABO T —EEBRTABAET £F
S CHARET ALERATARA H4LH—EHL
A% (family group) ; £HE ~ A - BAFREGRE
EMAT RBEEHERER FABERRETEHEARM
F £ (serious crimes) > BHLEHERRETEETH
EEMmYE % EH (cases in special field) ' - T B % 89
BETHERRES Cl & T —F%HAA C2HE > R
shiE RS TUAB B - KMEXRLRAMAER MR
HERKRETHRA ¥ 4 (Division2) > ZE X454 =18/]

@ (branch) > 2 EAF LA FHIBAARSBLEAMSG T

U gl Rt ES RS ES REBETEH44E
" REHERANEYAREERHERG  EREBAMAMAGE -
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(=)

o B3l K BRRREE - HOZHHEREE &0
BEEHEBCHMAE RETHEN DL —BRXHMHL
FIN ABLEFZERARE B BEF_Z0RE%
FoEReREADIEA -

# £ & ( Director of Public Prosecutor ) $ix £ 44 &k
( Attorney General )

LMEMAEHRERETATIMNEMNA R RAR
9‘%’(%%# R E RBEER FELBREERYRE-
BEETUBELEHELLEIRETHE LTAARE
EHGBEHBROREREEHE - ME BT LY

2 HERAKRBRARMAEALA—HIAR G RRMHK

(tension) * FBEEFEHIBIEARAREEZRARASHH

B R AR E AR R B BT S
IBAGEBHRR - BERROEERET TR F 4
BREE EESBREREENRE HAGR—BEVEE

Sl E EBIES c MEENESRALSE BT EE - K

T BEAREANBRETEHLA - SANARLERETAMETRET LR
(exchange program)’ <A GEEAEE BHARERROKREETARETEARE_TAE
HRBRETRE EHIERZIAARET I CR_GEIERETR  BETEARRARE
TE% BRLASVZES BAY  AMOFRAREELRAKT  FRRFAELETREFES
IR | Ehif] BEIRISEENFGIERS  EXZRLHTHEEE (FREFPERF) B
BERRFT -

P& EERERREEET KRESK URTRAFAE -
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RERABRERAE A G EHRESG AFAZEY -
HEHRE A F HETHSR" REEEAYLE LY
BUR B4R PIRBEFE B R E45 B84 #7% A(public
bodies) R4 %474 (unlawful conduct) #)3ERE3e A
# b ey Z#4 (injunction) 44 71 » MR B ERBEFLE
#| (halt trial) # &K 1

(=) 4 #H £ T (Chief Crown Prosecutor, or Casework

Juh

Directorate) B

#1ME/fa (branch) BHAFAMEEHRRET A TEEHET
BRETHIF - ALIERETCELETRITUNEEHTY
EHEA EmEN  FEBRRIFENYEFEY 228
LAARERMEEHS -

(m) BRET (prosecutor) i

WAL RARRTEAE —REHOAEH  BH TS
EHTUREBLENRE XERAFEEEEBENES
AREHRFIEFRETD - ERERMEERETHRA

M REHEBRFIIA R NHAEY LHARE T RN

"HURBEARANERERURGAEOAB T REAEAAK TG - BRERURASHEYSE
FERAEL -

CRLEHOBHMRS R HoREABHTERSE RELERHESEEHTURBE i
Br i B -

'8 Supra note 1, page63.
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NABEMEPOEEIE LB ERLRAEMHR
R BETHNE BRARET ARAMAEEFR EWE
TR EMA KRG ES  EETRLNA ST flmF R
REEFaFMOERGEH ALERETEMETRT X

RHFREH BRAERRTAFEAER (d%%kKk) £
# e Bob o HEBARGBAAMEERETET > HloH
#1485 (The Custom Office) '* o H HbBUT 4% 1 RI R 35 12
PR BT AR AR B F A ERM T F0iR
REE—ZHMORH -BA2RALFHNEETLRETLESL
BT R T -

(2) F3#mEe (special caseworker)
BRTRETZN LERBRETRCERATREGRFR LR
HORREF TLEETRRGEEARRLIERETREE
AT AL D% H M (Institute for Legal Practice
Training ) £B—&HM MK > EBBEERETHER
#% > A EFH3 & (Lord Chancellor) » 7 F 3 &k B & #
TAMBEELEFRI/A - ERELERARERRS R

RS EH IR CERLRNEHHERHER-BF

T BRAANTEEEAYSE BT ATHIERFOEAEAARETHRET !
U UMBes A CHEENMIAREE F-RAEF LHERET RETEEHEELEMHA
5 FABAEATRE -
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CEBRRTERRMOI aMEREE2EREE &
FORERARER I AN EHENE > BAF THRE
Y. bR ARESF AL GRTEIHTX c RBHR
REHFHERN  BETRETANGHER EFRETH

HHRGEEKEIELCERZEH L BATEEGHARYL -

BREV L FRETHRA—BEETHOES X ERARE
FPRERBRER ABSEALZE WERS - RELFRETY
RHBRET  ANBART  BRAEHELE SARE -
2o KR BREIERETHROMAEECE  EAFTEERE
TINEEAS BRETHRIBLERL BHEAWERET 5
AFBARBRETR IS RER S8 A5 R M BURBH
SRMEE XELCHANE TRFARE RBABRHBES
B RLFRETRARBRH AN IHZ— BRLRARE
B RHALHGRE  BERARGEL - AFE—BLALE

BETHMRAF-EREEH -

P R rERETAEEHESAHRATHELEA BARETARARSE (REERRED

T BIBEFATIH B CRASEAN_EETE  HAEKA-BEZFERL) @
— R ERARS wRERETRAREFNANIEHUEEFTRRTRERENT  AIRAE
AL GOME LR ARE & EG —RTHRRE-BH ETUREANSASGHHE
o BEHSRETHHHNAERRETR -
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EFRERERERVBAR LNAASEEN. ORRRTE, BEEFRREHEZAESE -

EFXRTRERE 42 BREANZEUHEE - SERDISRERRRETE. (B8, HP—
BEAERABHE - ARMIIK 1986 £, BEHNEHRZNEHRERAN - BLAEHILERITRESSH
B - BREZREGRESRTSE, BEITRBRESS -

RE 1985 FRFLAFEAD) £ 10N, BRREBRZZXBESH/MAR . BBUATRERKISKEE
NEARR - KRZARBON, RRLNBRAFENT] - KARDD "S2RBRE" BE2RER
RPBERERRE (RED B7AREGSN. WRBSRITEBENTIEAS -

(c)CrownhR#E 2000
DEBRRTERBO2RERRIRLSHE -
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—_—

&

1.1

12

13

REAEBARLEREZFESEENRE - HIVEERKEORS, AEEROEREFEER
0 - BER—BI\E, ERERIRINAKREESHFERENEE—RERESE. BARK
5 2FRERAR "EXRREEL HESREARBLEBELE—BHRE -

SZAREE2RREREDTRAB LRSS FIBRPEISCHERS - HPNASHERRAM
ELFERIERMPTERNATILIRRRBIEREERD - ERTRATRSURBFIEEREAEE
BRAAR -

ZAROBRETRESBAR TREXRERATLEFEBNRA - BEEERRNRAY.
ARFEPHBRABBIRBBQELHSZES, WALEMARERIBRBESS -

EXRA

21

22

23

24

25

BHEHBRRRTEN. BUWASEIHEHESHSEREH - R, B LELXRURERE
SRECRESHEIFEVNEERE -

EXBREWANE. Bl. BF - FAEELREBRERA. REEASANREIEIE. 130,
REELD. BEBERTEROEFNBARBEBERE - AE2ALLFIEEBINEE -

EXBREEETRFHRABZNEERIERD - EXMT, ERBEENNBTRVEEE
FBREE, MTEERRITRORAESE -

SEXRTENWEERESEN . HEHREBERLK, BRRESBHEER, BRITSHERS
BRERRAE, BREZEEENEEBRV/AZV[CHNRUPLIET -

ERREFRERE (1998 FARAR) BUNAHEDHE - EXRRSVARRIETET "R
MABES" PRI -
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RIELEBA CPS

w

31 HIESEROELHEN - SHELDERBRIANEEIZREBR - ERRERXBEHEZN
F-HEABREBEESE, DLERATESNEBRENEERERARTIARE - 2RRREY
RERTSRERKDER, dRsE. SHRTBBLE-

32 RER-REBNBER. EXBRIENVRTEIBRNR - WRNRIELIRERY, RBE
TJERVESARBEOHE - SREDEEHSRHANSTURZEBRAENER - RTMLER
HRE. SXBRRRREOVARBEE, BERENRLENBRERERR -

ERRRERRE

41 RERFAFCSHRERE - SLTERERE - AR ESBREAANGRE. TETEED
SRVEBE - UEHRFECRERE, 2XRREVARTERBEFEZBHESARNE -

42 HRBARVBHE - REEZHARTEEMERERE. EXBRERISRETBBESF - B8
BRETE S NERE, ARVNGBEEBEO6N -

BIEEE

51 EXRRBVAECSEINBEUESSURNSHBRBEERERN "RETIEM" - WAE
RBERSETHRAE, RERHRDNERTEESE -

52 ERENREIEMLE-BIBENERE, REESENCRABTARNERSIETRETEER
HIESHEERL - SRRNTZEECRBNGEIANS —BRE - BEEIETEELE
REEERDEESPRSEROBR TEHEE

53 TRERSEEIZBRLEHRE. SXBEEVRZEIESBERSSE. UF - FSRUNR
BAESIEKFE, BUEHFSEHNEENDEARB LEEREEERRD - SRBRIVER
B TIIRERE:
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ERBRERA CPS

54

ZERBRETETEELER?

a

AEESURERBEMZER? REZRRIRERLRB L ERNE B EEBAPE
- B, REJERRESZZENSANSE. FEARARNERLERERFREEN
FRMIREREN? LRBER EOBEMNESEENESTRNRETMREM?

BiEREIE"
b RDEESTHIFEHFTNITEL? SENTFELEOERENTE. BNXBEXTER

mmMzEE?

&I’

RERETHESE? ZAEROTERBIDEMNABREARR LRTEN? TERESIE
RIEVRIST?

WRETEHRENSHRIUREY, ENENZBRERSEERINREKD?

BANERESTREBRASNER? PN, BAZSEHEOREM/ UHSZRFEEN
e LN ESEERBFETEETE?

HRREBORRMEITIEMESHEIR? SLPHREORR, EREEERFIZBNE
S? REEBAMNBRILEIHHHZBZEARHN, BABKREDELEI?

EFRREITRIARTRECESEEOEENTRMNIRE - BR, THEHREEEFENRE
ettty BERHEETSHENES -
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ERXREEER CPS

o2}

NRFISESE

6.1 19514, BFNESRERES, BT (Lord Shawcross ), FIARFIRIE T —EREAIRM .
T EBZIERRNBUEFBRRENRT: " FERIZEEEN R —HAEX R EE—
—BIFTEILRESRASHRRERVES -~ (T HEEIRER), 4835, £6811, 1951F1
B298-)

62 HINEEHBSBRETEFEREBTHEMUNEYS. DERERARIEG - IRRBERDNARIBRR
ZTRRORFE, FERRAK - TEIEMND, RETULERERFANARIBRE. DRER
BREHR, BEELRERSIETSHINRTEEUEER -

6.3 EXNRANBSBACHEEREZSERNEE - JESEERRRENLARIBZRRESE
EURFROTNESHFGERADNBR - FERRTEIRNERNUNENE, TISANTEERBER
BEHNTEEE -

uTmﬂRE%ﬁﬁ%miﬁﬂEﬂﬂ%@ﬂ%ﬂﬁﬁﬁ°§mWEimR¥§ﬁ¥MWE%ﬁﬁe

RHEFNTBRERARFHRRAFE -

64 FTHERE, ARVBEBREFANTELEX - D FIIBEREE, TEEBER:

a BRYRIESHETE:

b IERESERTHBTBBERRERN:

c FEOSBARBLAEERE (AW, BN, SEIEL):
d RERBTERMBOUTRIE:

e BERERESEILREETESS:

f BESERBFILRE:

g BEREESREREELTE:

h LERIBEARDREBES, IRIAETEH, ASBTAGHE. ASSHARE -
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SRBRES CPs

n

LRBEEREZEADREREFE. 15, RBUSID. BUSREAERONLR, ABR
RASRRHZE AL LBEOEE -

RENRBANEENNEFHEBEREEED,. ATRIELTERNRE -
WELURNBZ R RILTEBRENHRATE -
REBBEEZNAERRZBICTE -
EEOHEEEFOIULEERNESE. P, HEEEEITRE: A

BEFRTIEIRE, BEXHIBZERET -

RERFOBRERIRTHER

65 WRTIEREE, TEFRES:

a

b

FETEEEEH B2 LR

WEELZIHA, BREHNEFRFATEERSNNHUNTERTE . BRIFHEEFTESER
R -

FITNRERRAR—RRRARES ) CELARVARFOTNREUHBOES):
BRIBBR/), MAR—SBANER, BIRURZERERDHESIEN -
LRGRBACHERAE, BRIE:

- BOERE

- MEROBIDREBBRESERE:

- CREFEBIRITELRG: =

- FTNERERERRRISANSES:

RATEHNZZANEENVEERERAREE, E—EBFLFONESN:
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Thailand’s Experiences in Dealing with Human Trafficking

Sirisak TIYAPAN *

Trafficking in humans has become more and more dangerous criminal
activity in these recent years due to the worldwide expanding of transnational
criminal networks in this kind of criminality. This, of course, renders a high
magnitude of threatening towards human being, in particular women and children
who are the fundamental element of society. Every year millions of women and
children are trafficked into commercial sex trade. They are made to be bondage or
slavery-like prostitution, beaten or subject to other violence or even killed by the
brothel owners if they refuse to sleep with the customers. Young boys and girls
who should have opportunity to study and enjoy the happiness of childhood are
cruelty deprived of their rights and pushed under sexual or hard labour
exploitation. In many parts of the world, small babies are kidnapped and used as
the tool for begging by the begging gangs-most of them are maimed for the
purpose of calling sympathy. All the victims of human trafficking are currently
suffering and painful from the gross violation of their basic human rights and our
society is destroying by this transnational organized crime.

Human trafficking is not a problem of any particular country, but in fact it
is a common concern affecting peace and security of every nation, thus needed to
be placed under attention of international community to suppress and control. In
this regard, Thailand is also seriously affected by the problem of human
trafficking. In Thailand human trafficking is treated as one of the most serious
transnational organized crime and, therefore, some strategies must be launched
out to cope with it.

Thailand is a country in South-East Asia surrounded by several neighbors,
namely Myanmar, Cambodia, Laos, and Malaysia. Communication between
Thailand and nearby countries such as China, India, and Vietnam is also
convenient. Geographical location of Thailand which is located in the center of
the region and connected to many countries like this has become one of the main
element contributing to the facilitation of cross-border human trafficking and
imposing hardship on Thai authorities to control the crime.

** Executive Director, Department of Attorney General Litigation, Office of
the Attorney General, Thailand.
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During this decade, the report of criminal activities committed by
foreigners travelling into Thailand has been remarkably high. Among various
crimes of specific nature committed by transnational criminal organization,
trafficking in humans, in particular women and children seems to be one of the
most onerous criminal activities that causes a very high degree of damages and
problem to Thai society.

Human trafficking in Thailand takes many forms. Apart from trafficking of
women and children for commercial sex trade and forced labor, trafficking of
aged people and small children of both genders for begging and other criminal
activities such as to carry narcotic is also reported as increasingly emerged.
However, trafficking of women and young girls for forced marriage and
trafficking of children for child soldiers in armed conflicts, which occurred in
some other regions, have not yet been reported as existed in Thailand.

With regard to the trafficking in women and children for sexual industry,
formerly around 20 years ago sexual exploitation was conducted domestically
from rural areas to urban centers whereby some of them were trafficked again
into some more economic developed regions such'as Japan, Europe, and U.S.A.,
but now the tendency of cross-border exploitation is becoming more significant.
Women and children were recruited from outside Thailand under the arrangement
of transnational criminal organizations. Most of them were trafficked from
southern China, Myanmar, Laos, Vietnam, and Russia. The trend of this
criminality has at present changed Thailand to become more destination or transit
country than sending country.

Nowadays although the victims of human trafficking are mostly those who
have been trafficked from neighboring countries into Thailand rather than from
Thailand to other countries. However, it does not means that Thai women and
children are saved from the traffickers who still wait for opportunity to conduct
their evil. A few months ago, two university students were lured to take vacation
job in Singapore under the deception of easy work and quick money. Actually,
the job is a commercial sex trade under the criminal syndicate. These two
students were lucky enough to escape and returned to report the incident to the
police. The case is currently under serious investigation. Another case is about
the abduction of a 6 years old primary school girl from the entrance of the school
by a stranger lying to bring her to her mother who waiting nearby. This incident
took place only a few minutes before the mother arrived at school to bring the girl
home as usual. A few hours later, after an active cooperation between the police
and mass media whereby the incident had been incessantly broadcast and
frightening the trafficker, the girl was found left by the trafficker around 100
kilometers away. The victims of the trafficking in these two cases were lucky to
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escape from the traffickers, but, of course, it is not always the case for many
others victims who are less fortunate.

Sexual industry is not the only purpose for human trafficking. Although
most of the children trafficked into Thailand are engaged in commercial sex trade,
many others are sent to the forced labour domain. It is estimated that since 1996,
Thailand has hosted more than 200,000 foreign child labors. About 70 per cent of
these children are boys-mainly from Myanmar, Laos, and Cambodia. These child
workers are treated like slaves and exposed to extremely hazardous working
condition in construction sites, factories, small shops, or individual home for
housework. Quite often, they work for nothing.

Begging gangs is another destination for children trafficking. Previously,
begging gangs functioned only in and around Bangkok, but now they are found
across the country. Some child beggars are recruited from rural Thai villages to
work in urban areas during the dry season. However, the majority of them are
foreign children trafficked primarily from Cambodia, Myanmar and Bangladesh.
According to the statistics from the Department of Social Welfare, the total
number of foreign child beggars in Thailand is on the rapid increase. In 1997,
only 763 child beggars were identified, but only 2 years later in 1999, the figure
was 1,062, which was nearly 40 per cent growing up, and now the number of
them is even higher than ever before.

Given the situation as just mentioned, how to cope with the problem, what
should be the strategy to control the crime of human trafficking, and since human
trafficking is a common concern, how would the issue be addressed to call for
real attention and cooperation between and among states so that the more
effective prevention and suppression of human trafficking be achieved? All these
questions are challengable, but not so easy to answer.

In dealing with the situation, Thailand has launched out several strategies
through policy planning, as well as legal framework.

As for policy planning, the National Policy and Plan of Action was
established in 1996 to systematize strategies in dealing with the problem of
trafficking in women and children at the national level. Implementation of the
plan has been carried out under cooperation between and among many
governmental agencies and non-governmental organizations. Through the works
done by various government agencies including the National Commission on
Women’s Affairs, the Royal Thai Police, the Office of Attorney General,
Department of Public Welfare, and NGOs, the Memorandum of Understanding
on the Procedures for Women and Children as Victims of Trafficking was
launched out in 1999. This memorandum of understanding, which is still in use
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until now, is very important because it has been served as a guideline for the law
enforcement officers to make their performance goes in line with each other.

Within legal framework, it is certainly that laws and regulations alone
cannot eliminate the problem-nor ensure the victims of the trafficking the fair
legal treatment. In this connection although every nation has laws against human
trafficking and will punish the trafficker, but the question is such a punishment is
severe enough to deter the crime? Also, is it fair to treat the women and children
who have been trafficked and forced to become prostitutes as the offender of
prostitution offence and punish them like other criminals? Is it fair that while
penalty is normally imposed upon the prostitute under anti-prostitution laws, there
is no punishment or too slight punishment for the brothel owner and the customer?
Is it fair to impose penalty upon those who have been trafficked across border by
the transnational criminal organization for violation of immigration laws and
repatriate them without any chance to address their grievances? Eventually, is it
fair to place the victim of the trafficking for sexual exploitation, especially the
child victim, under the investigation or judicial process that is likely to embarrass
them or to reiterate their painful experience in the case against the trafficker? Of
course, the answer to all these questions is “No”. Then what should the state
affected by human trafficking do? How should they deal with the situation, or
just simply left it to be strongly criticized as happened in many countries?

In response to these questions and as part of the effort to deter human
trafficking, Thailand has revised and enacted many laws and regulations. Penalty
for trafficking in children and women for sexual purpose has been raised from
small fines to up to 20 years in prison by virtue of the amendment of penal code
and other legislation concerned. The Prostitution Prevention and Suppression Act
was adopted in 1996 to decriminalize the prostitutes, especially child prostitutes
and treat them as the victims of prostitution, not the offenders. On the contrary, a
severe punishment is imposed upon those who engaged in the networks of
organized prostitution including brothel owners, procurers, pimps, and even the
parents who bring, encourage, or lure the child into commercial sex trade. This
Act also penalizes for the first time in Thailand the customers of child prostitutes
under 18 years of age, hopefully to cut down the number of customers and
incentive for trafficking.

Another legislation is “The Act concerning Measures for Prevention and
Suppression of the Trafficking in Women and Children” which was adopted in
1997 to incriminate the act of conspiracy even it is committed outside Thailand
by the foreign conspirators. By this law Thailand can extend jurisdiction of law
enforcement and competence of Thai authorities to counter the increasing cross-
border nature of human trafficking and the expansion of transnational crime
syndicates. So, the traffickers or conspirators who operate the trafficking of
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women and children into Thailand or from Thailand to other countries will be
punished even their operation is done outside Thailand.

As for the question of embarrassment or trauma of child victims or child
witnesses in the proceeding of sexual crime cases including those related to
trafficking in children for sexual exploitation, the Thai Criminal Procedure Code
was revised in 1999 to provide the child victims and child witnesses the more
appropriate environment when they have to undergo judicial process. Under the
new system, investigation of the child victim or child witness by the police must
be done in the presence of a psychologist or a social worker, a public prosecutor,
and a person requested by the child. This is to relieve embarrassment or fear of
the child and encourage the feeling of more comfortable and safety to give a
statement against the offender. All the process of taking statement will be
recorded by videotape and used as direct evidence in the court to prevent the child
from having to tell the traumatic experience again and again. In the case where
the child has to testify in the court, the revised provision obliges the court to place
the child in a suitable place in a separate room to avoid frightening in
confrontation with the offender or the trafficker. Examination of the child victim
or child witness shall be made through a psychologist or a social worker, and the
judicial proceeding shall again be arranged under videotape and video-link for the
said purpose.

Another effort to increase more effectiveness in suppression of human
trafficking in particular the trafficking in children is to apply the recently
developed measures in Thai criminal justice-the so called “Early Deposition”.
Under this measures, when it is necessary the child victim or witness will be
brought to the court to give immediate testimony. Cross-examination by the
defending lawyer shall be made only through the psychologist or social worker
under video-link, and all process will again recorded by videotape. Early
deposition can be made even the trafficker has not yet been prosecuted. The child
victim is not necessary to go to court again because the video record of testimony
will be deposited with the court and used as evidence against the trafficker when
he or she is prosecuted later on. Early deposition has been proved very useful and
effective in particular in the case where the trafficker is likely to escape out of
Thailand before the completion of case investigation, or to bribe or intimidate the
child victim, or his or her parents, since the testimony has already been completed
and kept under the possession of the court.

Apart from the direct legislation for the suppression of human trafficking
as already mentioned, since human trafficking is often used as the means to earn
income of the transnational criminal organizations and the amount is so huge and
make such criminal groups even more powerful and influential to bribe the
authorities as well as to engage in other serious crimes such as narcotic trafficking
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or terrorism, it is necessary to take away from them such ill-gotten proceeds. By
this reason Thailand has adopted the Prevention and Suppression of Money
Laundering Act of 1999 to include human trafficking as one of the predicate
offenses whereby the authorities have power to conduct assets-examination and
forfeiture of ill proceeds of the traffickers.

It is undeniable that the problem of human trafficking of today has been
growing up too big for a single nation to overcome. Human trafficking occurring
in Thailand is not only the domestic problem of Thailand alone. In fact, it is an
international matter. In this regard, it is also a very true fact that the competence
of the authorities of one state alone, like that of Thailand, may not be adequate to
cope with the power and influence of human trafficking syndicate.

To ensure the effective tackling of transnational human trafficking, it is
necessary for Thailand to rely on international cooperation. Apart from actively
and incessantly participates in technical exchange, regional strategic planning,
specific programme launching and implementation with various countries, NGOs,
and international organizations in respect of human trafficking, Thailand also
emphasizes on judicial assistance, in particular through the mechanism of mutual
legal assistance in criminal matters and extradition.

The laws of Thailand regarding mutual legal assistance and extradition
provide a very wide range convenience for a foreign state in requesting assistance
from Thai Authorities. Thailand can render assistance to any requesting state,
upon a reciprocity basis, even without any treaty concluded between Thailand and
such a requesting state, however, with the conclusion of treaty the process will be
easier and faster. To cut down unnecessary formalities of diplomatic channel, the
requesting state having treaty can submitted its request for assistance directly to
the Attorney General who is the Central Authority of Thailand according to the
1992 Act on Mutual Assistance in Criminal Matters. Request for extradition of
offender in any offence including human trafficking to foreign country will also
be granted as much as possible under the Extradition Act of 1929. This act is
currently in the process of revising to cope with the very rapid change of the
situation regarding transnational organized crime including human trafficking.

With all mechanism and effort as mentioned, it is hoped that human
trafficking in Thailand will eventually be eradicated. However, this will be
achieved only upon the basis of true spirit of cooperation both at the national and
international level.

74



75



Trafficking in Humans

- Theory, Phenomenon and Criminal Law based Responses - *

Hans-Jorg Albrecht
Max Planck Institute for Foreign and International Criminal Law, Freiburg i. Br.

1. Introduction: Trafficking in Humans as Part of Transnational Crime

It is evident that trafficking in humans has become an issue of concern in both national
and international systems of crime control '. Therefore, it does not come as a surprise
that the United Nations Convention on Transnational Crime signed in Palermo/Italy in
December 2000 is focussed also on trafficking in humans with a draft protocol to pre-
vent, suppress and punish trafficking in persons, especially in women and children. In
fact, the Vienna branch of the United Nations has made trafficking in humans a central
field of research and international crime policy making *>. Within the framework of the
European Union several Joint Actions have highlighted the salience of trafficking in
humans for European policies °. Besides Actions dating of November 29, 1996, we
find an action aiming at the extension of the Europol mandate to trafficking in humans
(1996) as well as the joint action of 24. February 1997, adopted by the Council on the
basis of art. K 3 of the treaty on the European Union which concerns action to combat
trafficking in human beings and sexual exploitation of children *. While this joint ac-
tion focusses on trafficking in women and children for the purpose of sexual exploita-
tion or prostitution and obliges the member states to penalize behaviour that aims at
sexually exploiting children or adults, the Schengen treaties that have become part of
the European Union treaties in 1999 deal explicitly with trafficking in or smuggling of
immigrants. Art. 27 of the convention implementing the Schengen accord of 1985 re-
quires that the contracting parties impose appropriate penalties on any person who for

* Presented at the occasion of the 7" Annual Conference and General Meeting of the International
Association of Prosecutors in London, September 8%.11% 2002

! Arlacchi, P.: Ware Mensch. Der Skandal des modemen Sklavenhandels. Miinchen 2000; David, F.: Human
Smuggling and Trafficking. An Overview of the Response at the Federal Level. Canberra 2000.

% See eg. Press Release SOC/CP/210 as of March 11, 1999 where the launch of three new global programmes to
combat corruption, trafficking in human beings and organized criminal groups was announced.

3 Alexander, S., Meuwese, S., Wolthuis, A.: Policies and Developments Relating to the Sexual Exploitation of
Children: The Legacy of the Stockholm Conference. European Journal of Crime Policy and Research
8(2000), pp. 479-501, p. 489.

* The Treaty of Amsterdam covers trafficking in humans not explicitly but mentions only terrorism and drug
trafficking as offence types that necessitate international and European police cooperation.However, the
Amsterdam treaty is open insofar as it says that any type of serious international crime must be a serious
candidate for police cooperation.
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the purpose of gain assists or tries to assist an immigrant to enter or to take residence
within one of the Schengen parties contrary to the laws of that contracting party. Then,
the 1989 UN-Convention on the Rights of the Child in Article 34 expressly confirms
the right of the child to be protected from sexual exploitation including of course traf-
ficking in children. Moreover, the 1996 First World Congress Against Commercial
Sexual Exploitation held in Stockholm has contributed to direct attention at the phe-
nomenon of trafficking of humans. The Europol mechanisms finally are also dealing
with trafficking in humans. Art. 2 of the Europol Convention refers to the prevention
and combating of the trade in human beings. The attention paid to human trafficking is
also shown in the Charta on Fundamental Rights as presented during the Summit of
Nice in December 2000. Here, Article 5 sec 3 simply states that trafficking in human
beings is prohibited. Sec. 1 and 2 of the said article prohibit slave trade and forced or
slave labour.

The discourse on trafficking in humans certainly is located within a wider topic, i.e.
organized and transnational crime °. Obviously, some organized crime groups have
specialized in trafficking, in particular groups which are based in countries that are
characterized by large scale emigration due to internal pressures and powerful push
factors *. However, it is not only the perspective of organized crime and control of or-
ganized crime which has to be mentioned in respect to trafficking in humans. It is then
migration and immigration issues that are evidently related to trafficking ’ as well as
the issues of violence and coercion against women and children, control of prostitution
and red light districts in metropolitain areas ®, finally economic approaches to the
analysis and explanation of black markets and the growing shadow economies point to
the significance of demand and supply mechanisms °. Smuggling and trafficking in
goods, services and humans represent the “underside” of the (global) legitimate trade,
these activities are driven by laws (defining the scope and content of trafficking and
smuggling) as well as by demand (which emerges from conventional society and eg.
the established sex markets) '°. Trafficking thus concerns also a sensitive topic as it

> Sieber, U., Bogel, M.: Logistik der organisierten Kriminalitit. Wirtschaftswissenschaftlicher Forschungsansatz
und Pilotstudie zur internationalen KFZ-Verschiebung, zur Ausbeutung von Prostitution, zum
Menschenhandel und zum illegalen Gliicksspiel. Wiesbaden 1993; Keidel, L.: Menschenhandel als
Phénomen der Organisierten Kriminalitit. Der kriminalist 30(1998), pp. 321-325; Yiu Kong Chu: The
Triads as Business. London, New York 2000.

¢ Yiu Kong Chu: The Triads as Business. London, New York 2000; Dobinson, I.: Pinning a Tail on the Dragon:
The Chinese and the International Heroin Trade. Crime&Delinquency 39 (1993), pp. 373-384.

7 See eg. Ulrich, Ch. J.: Alien-Smuggling and Uncontrolled Migration in Northern Europe and the Baltic Region.
HEUNI Papers, 7, 1995, pp.1-22.

! Flormann, W.: Rotlichtmilieu — Menschenhandel als Teilbereich der Organisierten Kriminalitdt. Der kriminalist
27(1995), pp. 178-185.

® Fijnaut, C.: Prostitutie, Vrouwenhandel en (vermeende) Politiecorruptie in Antwerpen. Leuven, Amersfoort
1994.

' Andreas, P.: Smuggling Wars: Law Enforcement and Law Evasion in a Changing World. In: Farer, T. (ed.):
Transnational Crime in the Americas. Routledge: New York, London 1999, pp. 85-98, p. 86-87; Kelly, L.,
Regan, L.: Stopping Traffic: Exploring the extent of, and responses to, trafficking in women for sexual ex-
ploitation in the UK. Police Research Series, Paper 125, London 2000, p. 1.
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raises ideological questions in terms of responsibility and explanation ' and it is linked
to human right issues. However, it would not be adequate to understand trafficking in
humans from the divide between the industrialized world and the one still struggling
with mass poverty. Countries may at the same time be countries of destination, send-
ing and transit countries of trafficked humans, moreover the status of countries can
change rapidely ".

2. The History of Problematizing Trafficking in Humans

International and European attention as regards trafficking in humans certainly was
and still is preoccupied with prostitution and child pornography as well as sexual ex-
ploitation of children and women in general . However, it is clear that the concept of
trafficking in humans must be drawn wider than that. Besides trafficking in women for
the purpose of prostitution and sexual trafficking in children, there exist several other
phenomena which deserve to be covered by the concept of trafficking in humans.

O Brokerage for marriage is sometimes linked rather closely to trafficking in women
for the purpose of prostitution.

0O Another phenomenon is related to international adoption and concerns brokerage
of international adoption for profit as well as supply and demand for children for
the purpose of adoption .

(0 The third phenomenon concerns trafficking of immigrants as well as brokerage of
labour for profit or trafficking of humans for the purpose of forced labour or la-
bour outside the statutory safeguards provided today by labour safety regulations,
insurance, youth protection laws, minimum wages etc. "

One might consider finally brokerage and commerce in human body parts as traffick-
ing in humans *. There exists a commercial area with respect to human body parts in-
deed, as as many as 10,000 Germans as well as 30,000 North Americans are waiting

" Le Breton, M., Fiechter, U.. Frauenhandel im Kontext von Exklusions- und
Differenzierungsprozessen. In: beitrdge zur feministischen theorie und praxis 24(2001), pp. 114-
126.

> See International Organization for Migration: Paths of Exploitation. Studies on trafficking of
women and children between Cambodia, Thailand and Viet Nam. IOM, Center for Advanced
Studies 1999.

" See eg. Kelly, L., Regan, L.: Stopping Traffic: Exploring the Extent of, and Responses to, Trafficking in
Women for Sexual Exploitation in the UK. London 2000.

% Albrecht, H.-J.: Kinderhandel - Eine Untersuchung zum (gewerblichen) Handel mit Kindern.
Bundesministerium der Justiz: Bonn 1994.

'* Dreixler, M.: Der Mensch als Ware. Erscheinungsformen modernen Menschenhandels unter strafrechtlicher
Sicht. Frankfurt a.M. 1998, pp. 115.

' See Dreixler, M.: opus cited 1998, pp. 75; Foster, T.W.: Trafficking in Human Organs: An Emerging Form of
White-Collar Crime. International Journal of Offender Therapy and Comparative Criminology 41(1997),
pp. 139-150; see also the Council of Europes’ Decision (78) 29 as of May 11, 1978 where in Art. 9 it is de-
clared that providing for a human organ for the purpose of transplantation may not serve financial profits.
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each day for transplantation of some vital part, most of them waiting for transplanta-
tion of kidneys (which is priced at up to 50,000 US-$ per transplantation) . However,
seen from the history of international efforts to control trafficking and current ap-
proaches to find law based remedies it was always trafficking in women and female
children (for purposes of sexual exploitation) that was at the center of political atten-
tion.

The history of international and national efforts to develop instruments to combat traf-
ficking in humans dates back to the turn of the 19%/20"™ century. It was in particular
two areas where in industrialized, modern societies a sort of moral panic pushed for
international prohibition of the then so-called white slave trade. The process of creat-
ing and implementing international agreements and conventions started in 1904 when
in Paris an International Agreement for the Suppression of the White Slave Trade was
signed. In 1910, the Paris International Convention for the Suppression of the White
Slave Trade was agreed upon by various countries pursuing the goal of putting an end
to trafficking in women and underage girls for “immoral purposes”. The 1910 conven-
tion was followed by several other international instruments, among them the 1921
Geneva International Convention for the Suppression of the Traffic in Women and
Children, the 1933 Geneva Convention for the Suppression of the Traffic in Women of
Full Age, finally the 1949 Convention for the Suppression of the Traffic in Persons
and of the Exploitation of Prostitution of Others '*. The United Nations then agreed
December 18, 1979 on the Convention on the Eradication of All Forms of Discrimina-
tion Against Women with all parties to the convention being obliged through Art. 6 tt
implement all necessary measures to ensure abolition of trafficking in women and ex-
ploitation of prostitution.

A major force behind the emergence of the international and UN based system of con-
trol of human trafficking is found in strong beliefs prevailing in Europe and in North-
America that white women were abducted or seduced into prostitution activities
abroad as well as in extremist interest groups pursuing policies of strict abolitionism of
prostitution . However, the international instruments resulted mainly in symbolic leg-
islation as there was obviously nowhere significant signs of serious implementation of
the international conventions, neither in Europe nor in North America.

As regards international adoption, the situation is quite different. Although, there had
been — parallel to the creation of the White Slave Conventions — also movements to
control (commercial) national and international adoption * such attempts proved to be
unsuccessfull during the first half of the 20" century *. Then, during the 50ies and

17 See Dreixler, M.: opus cited, 1998, pp. 75.

18 See for a complete account Dreixler, M.: opus cited, 1998; Albrecht, H..-].: opus cited, 1994.
1% See eg. Beitrige zur feministischen theorie und praxis 24(2001), No. 58: Prostitution.
20 See Albrecht, H.-J.: opus cited, 1994.

2! Arendt, H.: Kinder des Vaterlandes. Neues vom Kinderhandel mit Jahresbericht iiber meine Recherchen und
Fiirsorgetitigkeit vom 1.9.1912 bis 31.8.1913. Stuttgart 1913.

79



60ies, a huge demand for families which would be ready to adopt children (from third
world countries) emerged. In particular, charity organizations operating in Third
World countries were desperately trying to find families in order to be able to place
children who could not be adopted in their home countries. This situation started to
change in the 60ies and 70ies when a reversal of demand and supply structures oc-
curred with more and more demand for children in industrialized countries being
voiced. Then, charity organizations obviously noticed that there was a growing de-
mand for children and that their role had changed into providing children for an adop-
tion market emerging in particular in Europe and North America. The response of
charity organizations has been to cut down sharply international adoption activities. As
a consequence, less and less “supply” of children for international adoption met an
increasing demand. As a consequence charitable organizations then have been re-
placed by commercial business.

As regards international treaties on adoption, it was first the European Convention on
Adoption of 1967 which outlines duties and obligations of member states. In art. 15,
parties of the convention are obliged to introduce legislation which prevents “illegiti-
mate profits” stemming from international or cross-border adoption. It is obvious that
a distinction was made between legitimate and illegitimate profits. Also charity or-
ganizations evidently need to raise fees in order to cover costs of organization, staff etc.
which are involved in international adoption. This is also part of a political economy
where regulation or deregulation of markets occurs and therefore provides for the
emergence of black markets. Finally, there was obviously no consensus reached
among the international community as regards the question of whether international
adoption should be left to a free market or whether international adoption should be
placed under tight regulations.

The United Nations Child’s Bill of 1989 defines then rights of the child. In particular,
art. 21d should be mentioned where it is also said that in case of adoption illegitimate
gains should be prevented. However, there was evidently no consensus reached on
what gains should be regarded to be illegitimate. Finally, the Hague Convention of
1993 has added rules to the market of international adoptions. However, no consensus
on whether private or commercial adoption should be tolerated could be reached
within that framework either.

While the 60ies, 70ies and 80ies have been a rather quiet period as regards interna-
tional and national activities in creating laws and regulations concerning trafficking in
humans, the 90ies again saw a spread of legislative and political activities headed to-
wards penalizing various phenomena linked to trafficking in humans. On the European
level, the joint action of the European Union of 1997 has to be mentioned which deals
with trafficking in women and children for sexual motives as well as the Schengen
treaties (which had become part of the European treaties). There, too, illegal immigra-
tion and trafficking of illegal immigrants have been singled out as important political
topics. Herewith, two main issues arise, the first of which concerns prostitution (in-
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cluding child prostitution and child pornography), the second of which concerns illegal
immigration and trafficking in illegal immigrants for whatever purpose.

International trends are visible in the Convention on Transnational Organized Crime
where trafficking in humans has been made an explicit topic *. The Convention seeks
to introduce duties to create national criminal offence statutes which criminalize traf-
ficking in humans as well as membership in a criminal organization. The problem with
the latter is the vagueness as well as enforcement problems likely to result from such
vague statutes. Furthermore, vagueness of the statutes certainly does not comply with
conventional standards of clarity and standards of rule of law. In addition to the traf-
ficking protocol the 2000 Transnational Organized Crime Convention contains also a
protocol which covers smuggling of migrants (annex III: protocol against the Smug-
gling of Migrants by land, sea and air, supplementing the United Nations Convention
Against Transnational Organized Crime).

Over the last decades there have been various attempts on national, European and in-
ternational levels to step up the control of trafficking in humans ».

3. Defining Trafficking: International Treaties and National Offence Statutes

As regards (legal) definitions we see that the phenomenon is split up into trafficking
and smuggling activities. With the concept of trafficking in humans, there are certainly
two types of elements which have to be invoked in order to establish trafficking. First.
it is the subjective dimension from which elements must be drawn that constitute traf-
ficking. The second dimension refers to objective elements and thus is linked to the
phenomenon itself in terms of the act, places where such acts are carried out etc.. As
regards the subjective element, it is of course the motive which is important in defin-
ing trafficking. Trafficking refers to some purpose or goal of trafficking. Such goals of
trafficking can be broken down into the personal motive of getting involved with traf-
ficking which certainly is financial profit and into the specific purposes of trafficking
that refer to various fields such as prostitution, clandestine labour markets, illegal im-
migration etc. Furthermore, the definition of trafficking includes particulars of the act
that initiates or sets off the trafficking process in terms of either deception, the use of
threat, the use of force, making the act in question an act of abduction or kidnapping.
Finally, the definition of trafficking requires some cross-border activity either in terms
of organizing cross-border transportation of humans or in terms of brokering a contract
between supply and demand in different regions separated from each other in terms of
international (sometimes also intranational (eg. China) borders). Trafficking is then
related to the sexual or economic exploitation of human beings.

* See Annex II Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Chil-
dren, supplementing the United Nations Convention against Transnational Organized Crime.

 See for a summary also Caroni, M.: T4nzerinnen und Heiratsmigrantinnen. Rechtliche Aspekte des Frauen-
handels in der Schweiz. Luzern 1996, pp. 21.
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According to the definition as outlined in the annex supplementing the Transnational
Crime Convention ,,“Trafficking in persons” shall mean the recruitment, transportation,
transfer, harbouring or receipt of persons, by means of the threat or use of force or
other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or
of a position of vulnerability or of the giving or receiving of payments or benefits to
achieve the consent of a person having control over another person, for the purpose of
exploitation. Exploitation shall include, at a minimum, the exploitation of the prostitu-
tion of others or other forms of sexual exploitation, forced labour or services, slavery
or practices similar to slavery, servitude or the removal of organs* .

A model definition of trafficking is also available with the U.S. Governments defini-
tion of trafficking in persons. This definition says that all acts involved in the transport,
harboring, or sale of persons within national or across international borders through
coercion, force, kidnaping, deception or fraud, for purposes of placing persons in situa-
tions of forced labor or services, such as forced prostitution, domestic servitude, debt
bondage or other slavery-like practices establish “trafficking in humans” . With this
definition both, force on the one hand and cunning behaviour on the other hand are
made objective elements of a trafficking offence statute. So, the US Victims of Traf-
ficking and Violence Prevention Act of 2000 has created new forms of felony crimes
related to sexual trafficking as well as victim assistance provisions that seek to support
victims on the one hand and to facilitate prosecution of traffickers *.

The Organization for Security and Co-Operation in Europe (OSCE) has published proceed-
ings of a conference on trafficking in human beings which was held in 1999 and which was
also devoted to discuss definitions of trafficking. The report concludes that "trafficking in
human beings" involves movement of people for the purpose of placing them in forced labour
or other forms of involuntary servitude. Thus, "trafficking in human beings" is defined to in-
clude trafficking for sexual as well as non-sexual purposes, and all actions along the traffick-
ing chain, from the initial recruitment (or abduction) of the trafficked person to the end pur-
pose or result - the exploitation of the victim's person or labour .

As regards international instruments outlined in the introductory remarks above there
is certainly a consensus about leading characteristics of the trafficking definiton such
as some contribution to the illegal entry or stay of a foreign national in a foreign coun-
try, the use of coercion, violence or deception (in case of adult victims) or abuse of
authority and power as well as a financial motive . Moreover, it is also quite clear
that other elements are not evaluated unanimously in international criminal law reform.

¢ Annex II Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children,
supplementing the United Nations Convention against Transnational Organized Crime.

 hitp://secretary.state.gov/www/picw/trafficking.
% The Victims of Trafficking and Violence Protection Act of 2000, P.L. 106-386; Bensinger, G.J.: Trafficking of

Women and Girls. Crime&Justice International 17(2001), pp. 11-13.

7 Organization for Security and Co-operation in Europe: Trafficking in Human Beings. Implications for the
OSCE. Review Conference, September 1999, ODIHR Background Paper 1999/3.
% Siron, N., van Baeveghem, P.: Trafficking in Migrants Through Poland. Antwerpen 1999, p. 14.
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So, there exists eg. no consent in the question of how consent voiced by the victim
should be dealt with . On the other hand smuggling of human beings (in particular
immigrants) is separated from trafficking as the term of “smuggling” rather is used to
describe acts which support or facilitate illegal immigration (or crossing borders) and
involve a migrant or immigrant who voluntarily seeks opportunities for immigration
and due to immmigration restrictions relies on criminal groups specializing in cross
border smuggling. Besides the criteria of voluntary migration, another element which
sometimes is used to separate smuggling from trafficking activities is the duration of
the period of exploitation the migrating individual is subjected to after entering the
country of destination * and whether the immigrant after all is free to move and make
choices in employment etc or whether he or she is placed in “debt-bondage™ or other
dependencies *'.

Criminal law covering trafficking activities in principle have two roots (at least in
European societies). One of these roots is found in criminal legislation outlawing
pimping and certain forms of prostitution, the other is found in the international white
slave trade conventions. Modern criminal policy in continental Europe has reduced
anti-pimping statutes from a wide and moralizing criminal law to a rather narrow
criminal law approach which aims at protecting individuals from being influenced into
prostitution, from being supervised and exploited while working as a prostitute or from
being influenced to stay in prostitution. Anti-Trafficking offences are rather close to
the aformentioned criminal offence statutes which to a certain extent explains prob-
lems experienced in drafting and implementing such law.

In order to analyze more closely statutory definitions of trafficking a selection of criminal
code books shall be reviewed *2. Trafficking in humans is eg. defined in the new Polish
Criminal Code . Art. 253 §1 says that anyone who traffics in persons, even with their con-
sent .. is subject to criminal punishment. Insofar the Polish legislator has chosen a rather wide
(and open) definition of trafficking which evidently embraces also acts that are consented
with by the trafficked person. Moreover, the range of behavior covered by this definition is
evidently not restricted to trafficking for the purpose of sexually exploiting women and chil-
dren but covers also trafficking of persons with the motive of placing somebody in illegal
employment or supporting illegal immigration alone. Art. 204 threatens criminal punishment

 Siron, N., van Baeveghem, P.: opus cited 1999, p. 15.

%0 Bajrektarevic, A.: Trafficking in and Smuggling of Human Beings. Linkages to Organized Crime: Interna-
tional Legal Measures: Statement Digest. Vienna: International Centre for Migration Policy Development,
2000.

3 Aronowitz, A.A.: Smuggling and Trafficking Human Beings: The Phenomenon, the Markets That Drive It
And the Organizations That Promote It. European Journal on Criminal Policy and Research 9(2001), pp.
163-195, p. 167.

32 For a review of legislation see also Niesner, E., Jones-Pauly, Ch.: Trafficking in Women in Europe.
Bielefeld 2001, where Germany, Poland the Tcheque Republic, Austria, Italy and Belgium are
studied.

%% See also Lammich, S.: Der internationale Frauenhandel in der polnischen Strafrechtspraxis. Der kriminalist
32(2000), pp. 273-274.
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for facilitating or initiating prostitution activities for personal profits and for profiting from
prostitution activities. Furthermore, Art. 204 increases penalties provided in case young vic-
tims are involved and if victims are triggered into prostitution activities abroad. The Polish
trafficking offence statute comes rather close to the statute found in the Swiss Penal Code
Book. Here, Art. 196 evenly states that “trafficking in humans” carries a minimum penalty of
six months. However, the purpose of trafficking is restricted to “facilitating sexual acts of
others” (a definition which goes beyond prostitution). Trafficking is established solely
through brokering activities. The latter must be carried out in pursuit of material profits. Be-
sides the trafficking offence statute Swiss criminal law provides also for an anti-pimping stat-
ute (Art. 195) which criminalizes bringing another person into prostitution while exploiting
the vulnerable situation or pursuing financial advantages (besides that supervising a prostitute
or imposing conditions of sex work carry also criminal punishment). A similar situation can
be found in Austria. Here, §217 of the Criminal Code threatens a penalty of imprisonment of
between 6 months and 5 years if somebody brings another person into prostitution in a coun-
try where that person is a foreigner. Trafficking is established independent from whether that
person who is brought to prostituton was involved in prostitution before. Punishment is in-
creased to up to ten years imprisonment if the offender acts in a commercial way. If the of-
fender traffics another person into prostitution by means of violence, threats or through decep-
tion, the penalty range lies between one and ten years imprisonment. Anti-pimping legislation
in Austria (§216 Austrian Criminal Code) corresponds to that of Switzerland. In Italy traffick-
ing and exploitation of prostitution of others are dealt with in the Law n.75 of 20 February
1958. This law decriminalizes prostitution (if practiced in the private), prohibits prostitution in
brothels, but criminalizes those who exploit prostitutes or who lead women into prostitution.
Under Art 3 of this law a criminal offence is established if somebody encourages a woman to
engage in prostitution or transfers a woman to another place or to another State in order to
place her in prostitution. In Belgium, the aliens law besides regulation of support of illegal
immigration covers also trafficking in Humans. The definition is as wide as is the Polish defi-
nition as it covers not only trafficking in women for the purpose of placing them in prostitu-
tion activities but also any other motive if violence, threat of violence or deception etc. is used
to traffic a foreign national across the border or to keep him or her within the territory of Bel-
gium. The active exertion of pressure (in terms of violence or threat of violence) on the victim
can be substituted by exploiting a vulnerable position of the victim 3 In the Netherlands traf-
ficking is restricted to sexual exploitation through bringing somebody to prostitution as Art.
250ter of the Dutch Criminal Code Book penalizes the use of force or intimidation or abuse of
authority or a position of power or deception to place somebody else in prostitution. Although
women-trafficking is often confused with alien smuggling, it is another crime. The German
criminal code defines “Trafficking in Humans” (§180b) as exertion of influence on another
person for personal profit and with knowledge of a coercive situation, in order to induce the
person to take up prostitution activities or continue in prostitution **. Trafficking is also estab-
lished if for personal profit influence is exerted on another person, with knowledge of the

3 Siron, N., van Baeveghem, P.: opus cited 1999, p. 16.

35 See Heine-Wiedenmann, D., Ackermann, L.: Umfeld und Ausmall des Menschenhandels mit ausldndischen
Maédchen und Frauen. Stuttgart, Berlin, K6ln 1992.
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helplessness due to the person’s stay in a foreign country, to get the person to engage in sex-
ual acts. Trafficking is finally established if somebody exerts influence on another person who
is either helpless due to staying in a foreign country or is under the age 21 with the goal of
bringing the person to commence or continue in prostitution. The German trafficking statute
thus covers not only acts that are related to forced prostitution but also selected acts that are
related to the field of brokering marriages (which in many instances comes close to prostitu-
tion activities). The US Victims of Trafficking and Violence Protection Act of 2000 defines
"severe forms of trafficking in persons” as (a) sex trafficking in which a commercial sex act is
induced by force, fraud, or coercion, or in which the person induced to perform such act has
not attained 18 years of age; or (b) the recruitment, harboring, transportation, provision, or
obtaining of a person for labor or services, through the use of force, fraud or coercion for the
purpose of subjection to involuntary servitude, peonage, debt bondage, or slavery.

However, the essential question as regards separation of smuggling from trafficking
concerns the specific protected interests and what interests should be protected by a
criminal offence statute focussing on trafficking in humans as well as how this inter-
ests differs from that protected by smuggling offence statutes. With smuggling
oiffence statutes there are certainly not interests of the smuggled persons involved as
migrants demand for being smuggled into a country of destination they themselves
have chosen on a voluntary basis. There exist certainly various forms of deception
sometimes operative in initiating migration into Europe ** with immigrants being pro-
vided with false information or distorted pictures of Europe. Thus, immigrants are
smuggled into European countries who on the one hand do not fullfill those criteria
which have been set in immigration countries for legal immigration and on the other
hand are not aware fully of conditions they will face when finally having entered the
country of destination. Such deception which triggers individuals into migration activi-
ties (and moreover into sometimes huge financial investments) occurs certainly with
respect to employment opportunities and possible income as well as conditions of liv-
ing and the prospects for a life in economic and social safety. However, such acts of
deception do not create the type of coercive situation which evidently is aimed at by
trafficking statutes but come rather close to behaviour that commonly establishes the
offence of fraud.

The first problem which comes up with criminal legislation on trafficking in humans
refers to the basic value or interest which always must be identified precisely for any
criminal offence statute. As many cases involving smuggling (or trafficking) of
women or other adults concern cases where there is consent, the question emerges of
what should be at the core of a criminal offence statute in terms of protected interests.
This is not a problem for those cases where violence or threat of violence or other se-
vere consequences for the well-being of the victim (or others close to the victim) are
used in forcing individuals into prostitution or labour nor is it a problem in case of
children where informed consent cannot be established because of lack of capability to

%% See Vocks, J., Nijboer, J.: The Promised Land: A Study of Trafficking in Women From Central and Eastern
Europe to the Netherlands. European Journal of Crime Policy and Research 8 (2000), pp. 379-388.
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consent. These cases, however, fall also into the reach of other well-established of-
fence statutes.

However, if violence or threat are not present but just exploitation of poverty and other
pressures which have not been caused by those individuals or groups who take advan-
tage of such pressures, then the question arises what to do with cases where such pres-
sures are exploited. Some statutes — as eg. the German criminal provision of traffick-
ing — require exploitation of the helplessness of a person (which must be due to the
stay in a foreign country) as well as exertion of influence on the person in order to
bring the person to prostitution. Influencing somebody into prostitution in itself cannot
be a crime (if there is no violence or other relevant threats involved) as prostitution —
at least in most European continental countries — is seen to represent a perfectly legal
(and professional) activity (a position which is now also reflected in German social
security laws). With that, in fact exploitation of a vulnerable person is made the in-
criminated act which in turn means that the interest involved should be seen in protect-
ing individuals against mere exploitation of their vulnerability (and herewith arising
deficits in autonomous decision-making) due to being deprived of a supportive envi-
ronment which (in the country of origin) they could in principle mobilize against being
influenced into prostitution.

The way trafficking statutes are constructed thus point to a crucial relationship be-
tween criminal law protecting individual interests and criminal law protecting moral
values. The more trafficking statutes depart from violence (or threat of violence) as the
core of sources of influence on another person and the closer the statutory elements
describe mere (general and not coercive) “influence” (in the context of prostitution)
the more the statutes are — in terms of legitimation - dependent on either the alleged
immorality of activities that are required from smuggled or trafficked persons or on the
repressive environment into which victims are brought. As immorality alone cannot
legitimize creation of criminal law it is then ultimately the repressive and autonomy-
reducing environment within which a person finally will work which is decisive for
legitimizing criminal repression of the “exertion of influence”. What is created there-
fore in this area in terms of criminal law concerns endangering offences or risk of-
fences as opposed to result offences where the interest lies in protecting the freedom of
will of persons that is bent through uanacceptable means. However, the danger arising
with getting too close to mere protection of morality does not only concern moral lan-
guage used in analyses of human trafficking *” but in particular the emergence of prob-
lems of implementation and law enforcement.

Summarizing sofar, it ist clear that with respect to acts criminalized through trafficking
statutes a range of behaviour is offered in current legislation which ranges from active
exertion of influence through violenec or threat of violenec and force up to exploita-

7 See eg. Bundesministerium des Inneren, Bundesministerium der Justiz (eds.): Erster Periodischer
Sicherheitsbericht.  Berlin 2001, p. 104: ,Menschenhandel ist eine besonders
menschenverachtende Form der Kriminalitat“ (Trafficking in humans is a particularly inhumane
form of crime®.
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tion of helpless and vulnerable positions of victims and deception. The statutes vary
then along the purposes of trafficking which is sometimes closely restricted to sexual
exploitation and then also rather wide with covering all possible ends of trafficking.
The problem encountered after all in setting up trafficking legislation concerns the risk
of deviating from a concept of criminal law which is based upon protecting individuals
and society from behaviour that affects negatively concrete interests and not just from
behaviour representing moral wrong. The cause of the problem is evident. Unequal
distribution of wealth and social and economic opportunities, poverty, cross border
prostitution markets and mobility create new vulnerabilities for those who are pushed
or pulled towards the world regions which seem to be prosperous and to offer better
lives. However, these vulnerabilities are not easily transformed into criminal offence
statutes that precisely and convincingly define the core of criminally wrong behaviour.

4. Evidence on Trafficking in Humans

It is clear that from the 70ies on we observe worldwide the emergence of several phe-
nomena related to what is defined as trafficking in humans.

First, globalization and internationalization of certain shadow economies have oc-
curred with prostitution still representing the core of such black market activities and
child prostitution and sexual exploitation of children in general becoming core issues
of international debates *.

Second, increasing migration and immigration have to be mentioned with the most
important push-factors being poverty, civil wars, environmental disasters and increas-
ing opportunities in terms of cheap, fast as well as global transportation and communi-
cation systems and bridging between cultures (possibly the most powerful facilitator of
migration and immigration).

Third, decreasing legal opportunities to immigrate, in particular in North America and
in Europe, certainly have contributed to produce an illegal market for immigration ac-
tivities.

Fourth, post-modern societies and individualized life styles as well as demographic
and cultural changes have led to the emergence of an entrepreneurial type migrant a
process which was facilitated by a change of traditional family structures, weakening
of social and family bonds and with that an increase in the potential of migration; what
emerges in terms of labour and entrepreneurial migrants in the developing and transi-
tional regions of the world develops in terms of mass tourism and short term migration
in the developed world, leading eg. also to increases in the demand for international
adoption.

3 Kelly, L., Regan, L.: opus cited, pp. 9.
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Fifth, there is a vast demand for cheap labour, in particular in countries with over-
regulated labour markets and in countries with wide agricultural sectors *. The de-
mand can lead to internal black or slave labour markets * and to what is more common
in Europe and North-America, a labour market which is partially based upon cross
border migration of labour force.

What is surely not a factor determining smuggling and trafficking in human beings
concerns the opening of borders and organized crime. These are usally factors that are
presented and stressed by “organized crime fighters” *'. The opening of borders cer-
tainly would have had the contrary effect (in terms of lessening oportunities for organ-
ized crime) as it is essentially the closing of borders and creating obstacles for legal
immigration which establishes a grey or black market for immigration. Organized
crime and criminal networks on the other hand are evenly dependent on these kinds of
markets: Therefore, organized crime groups evidently are not responsible for establish-
ing the legal and political framework of black markets which after all produce the kind
of problems that come along with smuggling and trafficking of human beings. In fact,
after all it is not only the problem of organized crime groups laundering profits that are
derived from such markets but it is essentially also the problem that the demand and
the financial background of that demand are located in the conventional society. That
is true as regards eg. prostitution but that applies also to the second labour markets and
drug markets, finally also to gambling and all conventional vices. Insofar, criminologi-
cal analysis of human trafficking first of all must focus on the markets that provide for
those incentives that again cause traffickers to organize recruitement and placement
strategies as regards women for the purpose of prostitution or abour migrants for the
purpose of undocumented labour. However, it is here where research until now is al-
most non-existent.

As regards findings on the extent of trafficking in humans, estimates are available for
the number of women who are trafficked for the purpose of prostitution. Estimates put
the number of women at 200,000-500,000 women trafficked to Western Europe *.
Worldwide estimates of trafficked women and children came up with 700.000 to
1.000.000 who are assumed to be trafficked each year across international borders *.
Research on prostitution and trafficking in women in Italy has led to a proprotion of
some 10% of prostitutes of foreign nationality who have been trafficked to Italy (out of
a total of 2000 prostitutes of foreign descent). Italy displays a special pattern of traf-
ficking with most women coming from Nigeria and Albania (and most traffickers

%9 For an account of Republicans interests in cheap Mexican labour and according shifts in US immigration poli-
cies see ,,Out of the Shadows*, Time July 30, 2001, pp. 26-29.

“ See Aronowitz, A.A.: opus cited, 2001, p. 181 with information on West Africa and forced child labour prac-
tices.

“! See eg. Aronowitz, A.A.: opus cited 2001, pp. 170-171.

“2 Flormann, W.: Die Lebensader des Rotlichtmilieus - der internationale Frauenhandel. der kriminalist 3 1(1999),
S. 50-55.

* Bensinger, G.J.: Trafficking of Women and Girls. Crime&Justice International 17(2001), pp. 11-13, p. 11; U.S.
Department of State: Trafficking in Persons Report -Report 2001, Washington 2002, p. .
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coming from these areas, too) *. Insofar Italian research shows that trafficking of
women for the purpose of prostitution follows general immigration patterns (as immi-
grants to Italy tend in the last 10 years also to come from these regions). German po-
lice statistics show significant changes as regards the sending countries. While before
the opening of the borders between the West and the East of Europe most trafficked
women came from South America, Thailand and other Asian countries in the nineties
the most important sending countries concern the Baltic states and other central and
eastern European countries. The belt of sending countries is moving eastwards with
Poland, Hungary, the Tcheque Republic becoming themselves countries of destination
of trafficking *.

According to official estimates, between 1 and 2 million women and children are traf-
ficked each year worldwide for forced labor, domestic servitude, or sexual exploitation
%, In the context of trafficking in women the question of whether women recruited for
the purpose of prostitution had either known before about what they were expected to
do or even had been active prostitutes in the sending country certainly should receive
careful attention . Research shows for Holland that substantial numbers of women
trafficked from Eastern and Central Europe did know about the nature of the job they
would carry out in the West of Europe **. Data from German police statistics on the
contrary demonstrate that almost half of the women had been deceived by promises of
placing them in well paid ordinary jobs *. Differences in the rates of deception may
find an explanation in the difference in data sources. Possibly, police data cover a se-
lection of cases which are characterized through a higher extent of feelings of disap-
pointment on the side of the victims and therefore by more incentives to report cases to
police. Italian research points to a share of some 10% of immigrant prostitutes in Italy
having been trafficked (which means that some kind of force or deception was in-
volved in initiating migration) while evidently the majority belongs to the group of
ordinary immigrants *. Substantial proportions of immigrant women who ultimately

“ International Organization for Migration: Trafficking in Women to Italy for Sexual Exploitation. Brussels
1996.

“ Bundesministerium des Inneren, Bundesministerium der Justiz (eds.): Erster Periodischer
Sicherheitsbericht. Berlin 2001, p. 105.

% Trafficking in Women and Girls: An International Human Rights Violation. Fact Sheet Released by the Senior
Coordinator for International Women's Issues, Department of State, March 10, 1998.

4 Miiller-Schneider, T.: Zuwanderung in westlichen Gesellschaften. Analyse und Steuerungsoptionen. Le-
ske+Budrich: Opladen 2000, p. 152.

“ IOM (International Organization for Migration): The Growing Exploitation of Migrant Women From Central
and eastern Europe. Migrant Information Programme. Budapest 1995.

“ Bundesministerium des Inneren, Bundesministerium der Justiz (eds.): Erster Periodischer
Sicherheitsbericht. Berlin 2001, p. 106, however, violence and abductive practices play obviously
a minor role in recruitement: some 7% of the women inteviewed by police indicated that they had
been subject to violence.

* International Organization for Migration: Trafficking in Women to Italy for Sexual Exploitation. Brussels
1996; see also Kelly, L., Regan, L.: opus cited, p. 20 where for the London area a 50% share of foreign
women at the number of sex industry workers at large is reported out of whom 5% had allegedly be traf-
ficked to the UK.
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work as prostitutes in the countries of destination entered the country legally either on
the basis of tourist visa or on the basis of entertainer visa (the latter obviously plays a
major role at least in some countries) *'. According to German police data most victims
of trafficked entered the territory of the Federal Republic of Germany illegally (with
false passports and visa) ** while for wmoen trafficked to the UK it seems rare that en-
tries are organized in an entirely illegal way *.

Estimates put the number of children involved in commercial sexual exploitation of
children at some 650.000 *. The gross turnovers in the red light milieus are calculated
to range between 12-70 billion DM (6 to 35 billion US $); according to information
generated by German criminal investigations on the average a sex worker has revenues
between 84.000 and 360.000 DM (40.000 to 140.000 USS) per year **. Data available
for local red light districts in Germany put the sum per woman brokered from Poland
to Germany for the purpose of prostitution at 1000.- DM (ca. 450 USS$) in the second
half of the nineties *.

Trafficking or smuggling immigrants across borders for other purposes than sexual
exploitation have also attracted attention, in particular related to incidents like the
death of 58 Chinese nationals who were found January 2001 suffocated in a container
in Dover ¥. It is estimated that 60-90% of illegal immigrants today have been sup-
ported by organized groups in travelling to Europe and crossing European borders *.
At large there exist estimates that put the number of immigrants illegally smuggled
and trafficked at some 4 million per year *. Brokerage of illegal immigrants into vari-
ous labour markets obviously is concentrating on the construction business, house ser-
vices and cleaning, sweatshops and agriculture as well as various types of shadow
economies and street markets. Conventional organized crime evidently is involved in
trafficking and smuggling immigrants, too, in particular the Chinese triads ®. In Ger-
many, estimates put the number of illegal immigrants in the construction business at

3! See for Italy International Organization for Migration: Trafficking in Women to Italy for Sexual Exploitation.
Brussels 1996; for Switzerland Caroni, M.: Téanzerinnen und Heiratsmigrantinnen. Rechtliche Aspekte des
Frauenhandels in der Schweiz. Luzern 1996.

2 Bundesministerium des Inneren, Bundesministerium der Justiz (eds.): Erster Periodischer
Sicherheitsbericht. Berlin 2001, p. 105.

% Kelly, L., Regan, L.: opus cited, p. 25.

3% Alexander, S., Meuwese, S., Wolthuis, A.: Policies and Developments Relating to the Sexual Exploitation of
Children: The Legacy of the Stockholm Conference. European Journal of Crime Policy and Research
8(2000), pp. 479-501, p. 480.

% Flormann, W.: opus cited 1999.

% Kruse, R.: Organisierte Prostitution auf dem Lande. der kriminalist 30 (1998), pp. 351-354.

%" Aronowitz, A.A.: Smuggling and Trafficking Human Beings: The Phenomenon, the Markets That Drive It
And the Organizations That Promote It. European Journal on Criminal Policy and Research 9(2001), pp.
163-195.

%8 Aronowitz, A.A.: opus cited 2001, p. 169.
% Aronowitz, A.A.: opus cited 2001, p. 164.
 Yiu Kong Chu: The Triads as Business. Routledge: London, New York 2000, pp. 115-
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approximately 500,000 illegals. In the US according to recent estimates some 4.5 mil-
lion illegal Mexicans alone live and work, most of them in the agriculturally character-
ized areas of the southern states °'.

As regards the adoption field, figures provided concern first of all the number of per-
sons who are found on the demand side. For North America it is estimated that ap-
proximately 2 million couples are ready to adopt a child while “supply” of children for
adoption is estimated to oscillate around 50,000 . In Germany and Italy, the numbers
on the demand side are said to approximate 20,000 respectively 16,000 couples ©.

However, many of these estimates lack a sound basis of research. Estimates sometimes
are used to attract attention and they serve therefore more as ideological or political
instruments in an ongoing political discourse on making prostitution, trafficking, ille-
gal immigration, international adoption, child abuse or other fields an important social
problem. Rarely, we find reliable and valid measures of the problem in question. So,
eg. the International Human Rights Institute de Paul University College of Law in a
leaflet aiming at justification of research into trafficking of women presents data from
various world regions on numbers of women and children trafficked for sexual pur-
poses which are “drawn or projected” from a few case studies, based on NGO and me-
dia reports as well as law enforcement reports. The aim of publishing these data be-
comes clear when reading in the leaflet that the expected outcomes are the following:
“Empirical data will make it impossible for governments and international organiza-
tions to continue their ignorance and denial of the phenomenon and the terrible toll it
takes on the lives of the world’s most vulnerable people” *. It is then clear that data
are needed to exert political pressure, data do not serve analytical or theoretical ends.

A second issue of research in the field of trafficking in humans concerns illegal profits.
Trafficking in prostitutes obviously generates huge turnovers and profits. This is due
to the still considerable turnover prostitution in European red light districts generates.
The turnover at large in the prostitution business is reported to range around 20 billion
US-$ per year. As regards international adoption, costs of adopting a child from
abroad lie between 20,000 and 50,000 US-$ per child. Immigration — due to increased
controls — also produces considerable profits with fees of transportation, e.g. from
China to Germany, estimated to range around 20,000 US-$ or from the Kosovo to

61 _Out of the Shadows*, Time, July 30, 2001, pp. 26-29.

2 Campagna, D.S., Poffenberger, D.L.: The Sexual Trafficking of Children. An Investigation of the Child Sex
Trade. Dover 1988, S.149.

¢ Albrecht, H.-J.: Kinderhandel - Eine Untersuchung zum (gewerblichen) Handel mit Kindern. Bundesministe-
rium der Justiz: Bonn 1994; see also Eisenblitter, P.: History and Causes of Intercountry Adoptions in a
"Receiving”" Country. Contribution to the Expert Meeting: "Protecting Children's Rights in Intercountry
Adoptions and Preventing Trafficking and Sale of Children”. Manila, Philippines, April 6-12, 1992.

® Investigating International Trafficking in Women and Children for Commercial Sexual Exploitation. Phase I:
The Americas. The International Human Rights Law Institute DePaul University, College of Law, Chicago
3/23/01.
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Germany said to be around 1,000 US-$ ©. However, as regards research on profits, we
are faced with general problems of studying shadow economies. But what emerges
from the literature is that the market model and concepts of political economy should
be regarded to present the most promising theoretical approaches to analyze and ex-
plain phenomena of trafficking in humans.

5. Problems of Enforcement

Although, there has not been much research on law enforcement in the field of traf-
ficking in humans, there is some information which can be summarized in the conclu-
sion of serious law enforcement deficits ®. As regards trafficking in women, police
statistics throughout Europe show that there are not many cases initiated compared to
the large estimates of women actually trafficked from Central and Eastern Europe to
Western Europe alone . However, even out of the small number of suspects only a
tiny faction ultimately is convicted and sentenced. In Germany eg. the proportion of
trafficking offenders adjudicated and sentenced amounts to approximately 10 to 17%
of those suspected of being involved in trafficking in women. Law enforcement defi-
cits may be explained through particular enforcement problems posed through victim-
less crime or crime where victims are not likely to complain because of negative con-
sequences which may arise out of the victim and witness status for complainants. In
this respect, legal consequences such as expulsion and deportation of immigrant
women working as prostitutes have to be mentioned . Serious conflicts between im-
migration authorities and law enforcement agencies on the toleration policies allowing
witness victims to stay legally not only for the time it takes to successfully prosecute a
case can be observed ®. Furthermore, the problem of vulnerable victims and witnesses
has to be considered. Reports regularly point to the threat of violent revenge and the
need for witness protection programmes for those victims who are at risk of violence ™.
However, another explanation of implementation deficits refers to problems of the
trafficking offence statute and application of other offence statutes instead of traffick-
ing offences in order to evade problems of evidence and resource consuming
investigation. The situation in Switzerland as well as that in Germany point to the
switching in offence statutes. While in Switzerland police argue that it is easier to
apply the offence statute of illegal prostitution than trafficking or exploitation statutes

® Walter, B.: Schlepper - Schleuser - Menschenhindler. Der grenzpolizeiliche Alltag an den deutschen
Ostgrenzen. Kriminalistik 52 (1998), pp. 471-477.

% Dreixler, M.: opus cited, 1998, pp. 213.

57 Bundesamt fiir Polizeiwesen: Szene Schweiz. Drogen, Falschgeld, Organisierte Kriminalitit, Menschenhandel.
Lagebericht Nr. 2 1998. Bern 1999.

% See eg. Caroni, M.: Tanzerinnen und Heiratsmigrantinnen. Rechtliche Aspekte des Frauenhandels in der
Schweiz. Caritas: Luzern 1996, p. 111-112.

 Dreixler, M.: opus cited, 1998, p. 234.

7 Bundesamt fiir Polizeiwesen: Szene Schweiz. Drogen, Falschgeld, Organisierte Kriminalitit, Menschenhandel.
Lagebericht Nr. 2 1998. Bern 1999, p. 32 where it is criticized that witness protection is not foreseen in
Swiss legislation and that this lack in witness protection explains that few immigrant prostitutes are coop-
erating with police in trafficking cases.
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fence statute of illegal prostitution than trafficking or exploitation statutes (which ul-
timately leads to criminalization of the women involved) ', in Germany it seems that
smuggling statutes are easier to apply than trafficking statutes . However, German
accounts of implementing trafficking statutes argue also that the number of trafficking
cases initiated by police may be influenced by specialization and resources available
for organized crime task forces ™.

Police Recorded Cases of Trafficking in Germany 1987 - 2000
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Source: Bundeskriminalamt: Polizeiliche Kriminalstatistik. Wiesbaden 1988-2001.

German police publish annually a task force report on trafficking in women 7. From
that report it is known that between 1992 and 1997 approximately 2000 criminal cases
have been initiated where foreign women have been allegedly the victim of trafficking.
Seen from the estimates on how many women are trafficked into Germany (and how
widespread practices of trafficking women are assumed to be) this number in fact

! Bundesamt fiir Polizeiwesen: Szene Schweiz. Drogen, Falschgeld, Organisierte Kriminalit4t, Menschenhandel.
Lagebericht Nr. 2 1998. Bern 1999, p. 33.

72 Bundeskriminalamt: Lagebild Menschenhandel 2000. Wiesbaden 2001, p. 4.
”* Bundeskriminalamt: Lagebild Menschenhandel 2000. Wiesbaden 2001, p. 3.

™ See Bundeskriminalamt: Lagebild Menschenhandel. BKA: Wiesbaden 1998 as well as the latest issue
Bundeskriminalamt: Lagebild Menschenhandel 2000. BKA: Wiesbaden 2001.
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seems to be rather low. Some 80% of the women involved in these cases came from
Central and Eastern Europe and some 40% did not work as prostitutes in their home
country before entering German territory. The general pattern evidently did not change
over the last years although there have been changes as regards sending countries in
the East of Europe with the Baltic countries adopting a growing share of trafficked
women in the year 2000 ™. What seems to be also interesting from a law enforcement
point of view is the fact that approximately 40% of these women have been deported
in the process of implementing criminal proceedings and just 1,7% of them have been
accepted for witness protection programmes .

In explaining the extent and the course of trafficking in humans, lack of proper legisla-
tion, lack of co-operation in law enforcement and deficits implementing anti-
trafficking legislation are the usual suspects 7. As regards implementation deficits it
has been pointed out that sex markets and in particular prostitution in general during
the past 50 years did almost completely turn into low priority policing areas and that
even a climate of toleration can be observed which then creates difficulties to enforce
women trafficking cases ®. What follows are suggestions to strengthen law enforce-
ment ”, to strengthen criminal penalties * and — ultimately — we find proposals to de-
velop and implement integrated and comprehensive plans to combat smuggling and
trafficking with repression, prevention, victim assistance * and the like all set up to cut
down smuggling and trafficking activities (and finally evidently also migration and
immigration). Victim assistance in particular is thought to contribute to more efficient
law enforcement as testimony provided by witnesses (and victims) of trafficking plays
obviously a crucial role in trafficking trials and it is in particular the precarious status
of trafficked women - partly due to immigration laws and possible deportation to the
home country - which prevents women to serve as witnesses in criminal trials against
their traffickers *. In fact, it is in particular the risk of criminalization and other nega-
tive consequences of disclosing the illegal status or other illegalities associated with
entering or staying in the country of destination which prevents possible victim-
witnesses to report to police and to provide for evidence. The protocol against the
Smuggling of Migrants by land, sea and air, supplementing the United Nations Con-
vention Against Transnational Organized Crime (annex III) suggests in Art. 5 to ex-
empt migrants from criminal liability that could be linked to behaviour criminalized
under Art. 6 of the protocol, that is smuggling. So, migrants are seen as victims and

" See Bundeskriminalamt: Lagebild Menschenhandel 2000. BKA: Wiesbaden 2001, pp. 5-6.

"€ Flormann, W.: opus cited., 1999.

77 See Aronowitz, A.A.: opus cited, 2001, pp. 184-185; Caroni, M.: opus cited, 1996, pp. 109..

8 Kelly, L, Regan, L.: opus cited, p. 35.

" Regtmeier, W.: Menschenhandel - Erfahrungen einer Sonderkommission in einem besonderen Deliktsbereich
der Organisierten Kriminalitit. Polizeifilhrungsakademie, Miinster 1990, pp. 81-94.

8 Streiber, P.: Internationaler Frauenhandel. Funktionsweisen, soziale und Skonomische Ursachen und
GegenmalBnahmen. FU Berlin, Berlin 1998, p. 23.

81 See Aronowitz, A.A.: opus cited, 2001, pp. 185-190.
82 Niesner, E., Jones-Pauly, Ch.: opus cited, pp. 266.
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their contribution to smuggling as a necessary activity which should not fall under
criminal statutes against smuggling. The policies suggested in many respects parallel
those that have been created and enforced in the field of drug control over the last
thirty years and which after all have evidently proven to be not very successfull, to say
the least. So, one remarkable point certainly is that international bodies do very hard to
learn out of past failures and to build on experiences made in other fields.

6. Summary and Conclusions

The experiences sofar made with international and national control of trafficking in
humans and in particular in women point to a multitude of problems that partially are
well known from efforts to control organized crime and related issues at large. Some
of these problems are linked to the phenomenon of black markets and victimless crime.
Trafficking in women certainly cannot be equalled to drug trafficking. But, when
women are pressured into prostitution, the social and legal environment to which traf-
ficked women are exposed prevent their active involvement in controlling trafficking
and the sex market and this is what creates a parallel to other transaction crimes. It is
here where policy changes should first of all create conditions for sex workers which
make them less vulnerable to all sorts of negative consequences attached to criminal
prosecution of their traffickers as well as those profiting from prostitution. Normaliza-
tion of prostitution in terms of legislation which draws sex work closer to other legiti-
mate and legal professional activities therefore seems to play a crucial role here.
Moreover, as implementation of criminal is dependent on victims reporting crimes and
testifying in criminal trials efforts should be made to establish a legal framework
which facilitates cooperation for victimized foreign nationals. In particular immigra-
tion law and victim protection schemes seem to be relevant in this respect. From a
viewpoint of prevention of trafficking it is certainly important to insist on the salience
of economic inequality which will continue to produce powerfull motives of migration.

Trafficking offence statutes evidently pose legal problems as far as definitions of pro-
tected interests are concerned. The risk of creating moral (and anti-prostitution) crimi-
nal law increases with the extent to which trafficking statutes focus on mere endan-
gerement and depart from a narrow range of individually conceived interests. Experi-
ences with law enforcement on the basis of trafficking statutes demonstrate problems
that can perhaps be better dealt with by way of applying conventional criminal offence
statutes.
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COOPERATION OVER TRAFFICKING OF WOMEN AND CHILDREN IN THE BALTIC SEA
REGION

Introduction

With this glorious opportunity to talk to you | am happy to, on behalf of the Swedish Prosecutor
General, present a statement on the Cooperation over Trafficking of Women and Children in the Baltic
Sea Region.

In the statement you will be guided through sections. First a geographical overview with a
presentation of the countries involved in the cooperation, second a historical overview followed, as a
third section, by the actual achievements within the cooperation and finally, the fourth section with
conclusions.

Geographical overview

The countries involved in the cooperation are the countries in the Baltic Sea Region. For all of us that
have a lack of memory in regard to geography the countries are shown on the map as are the
population figures of the countries. They are Finland, Estonia, Latvia, Lithuania, Russia, Poland,
Germany, Denmark, Norway, Iceland and Sweden. For the listener that pays attention | can reassure
you that the Baltic Sea does not yet in the geographical sense reach Norway or Iceland. However
these countries have been considered by tradition to be a part of Baltic Sea cooperation. They are
also great contributors in the cooperation. Within the cooperation there are, as you can see, both
countries of origin and countries of destination. It is of great importance, not only to the trafficker, to
connect the countries of origin with the countries of destination for victims of trafficking. It is important
that we have a joint sight of the problems that occur and how we solve them. By connecting these
countries we receive a unanimous sight and by doing so we will be more successful in combating
traffickers.

Historical overview

In 1995 the Prosecutor Generals of the Baltic Sea States as well as Norway and Iceland established
cooperation. Within this cooperation the Prosecutor Generals, with some members of their staff, meet
once a year. The meeting place varies between the countries. At the fourth meeting of the Prosecutor
Generals which was held in Berlin in 1999 the Prosecutor Generals decided to establish an Expert
Group with national experts from each country concerning Trafficking in and Sexual Abuse of Women
and Children. The main task for the group was initially to discuss working methods and prerequisites
for a future international co-operation. Based on the outcome of the group’s work the Prosecutor
Generals decided in the next annual meeting of the Prosecutor General’s which now was held in
Copenhagen in 2000, to transform the Expert Group into an informal Network named the Network for
trafficking in and sexual abuse of women and children (further The Network) This annual meeting was
- held in order to intensify judicial cooperation in the field of criminal law between the states of the Baltic
Sea Region in particular for the purpose of combating international organized crime. In line with the
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purpose the Prosecutor Generals transformed, as | stated above, the Expert Group into an informal
Network consisting of representatives appointed by the Prosecutor Generals, each with expertise in
criminal cases of sexual abuse of both women and younger children. It was also decided that the
Network in the future shall meet to discuss current issues of importance in the field of trafficking and
sexual abuse of women and children. Further more it was decided that the Network should secure
contact to and work closely with the Police equivalence of the Network what is known as the OPC
Expert Working Group and consists of national representatives from the States of the Baltic Sea
Region as well as Europol. That group as such was established in 2000. However already in 1996 the
heads of state and chiefs of government decided to establish an actiongroup to strengthen the
combat against organized crime in the Baltic Sea region. Within the actiongroup was in 1998 formed
an operative committee that has the main responsibility of investigating and developing the operative
actions that comes under the group. The operative committee then reports to the actiongroup. Under
the operative committee expert groups have been established. One such expertgroup deals with
trafficking in human beings. It is with this group that the Network works very closely.

| have now presented the two important actors on the arena of the Network and | am ready to move
on to the actual work of the Network.

Achievements within the Network

The mandate for the Network is stated above. — To discuss current issues in the field and to secure
contact and work closely with the OPC Espert Eorking group.During the meetings in the Network we
have focused on creating a joint sight on certain critical points when it comes to investigating and
prosecuting trafficking cases or trafficking related cases. Creating together international investigation
strategies and line of actions gives us an advantage. Trafficking in human beings is a major probiem
and has grown significantly within Europe. The Baltic Sea States are not be compared with Europe in
that sense. However in a way we share the same experiences. It is important to work transnational
and sharpen the tool that we can use. The Network has chosed to create guidelines and
investigationstrategies in order to become more successful. Within our Network different countries are
represented with different problems. Victims are regularly moved between the states it is difficult to
identify destination countries. The victims are generally being brought in by offenders of the same
nationality. It is our experience that the victims often know that they are going to work in the
sexindustry but they are not aware of the very harsh conditions under which they are to be employed.
Violence is often used and in some cases already in the recruitement stadge. As | said it is hard to
point out certain countries of destination. It is also hard to point out certain countries of origin. Some
countries in central Europe have moved from being a country of origin to a transit country. However
Germany stands out as a destination country as does the CEE countries for countries of origin
(Lithuania, Russia, Ukraine, Poland, Latvia and Estonia) Germany are very successful in combating
traffickers. It is a great benefit to work with Germany in the Network. As | said earlier it is fruitful to
have both countries of destination and countries of origin working in the same group.

The Network has on its meetings focused on the following issues of importance and has in its
rapports pointed out the following guidelines.

Generally speaking we have taken into the fact that there is first of all a need for a uniform legislation
in regards to trafficking in human beings. So far only Sweden and Germany have specific legislation.
Denmark, Norway and Estonia are well in preparation for implementing legislation. Between the
countries we exchange the legislation and draw attention to the difficulties in practicing it as well as
analyzing the legal texts. Based on the outcome in this sense the positive and the negative
conclusions are taken back to the countries to be stored in each countries bank of experience. Other
countries that does not have specific trafficking legislation prosecute for what is known as
traffickingretated crimes such as procuring, sexual assault, unlawful coercion etc.

As a step in combating trafficking transnational all the member states are aware of each others Rules
on international legal assistance in criminal matters as an important tool.
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It is of utmost importance that we have a joint sight on the pretrial issues. To combat the offence
trafficking in human beings it is necessary to classify and treat the crime universally. There is an
absolute need for effective cooperation between national and international authorities and
organizations. The Network members are also contactpersons for their respective country. All national
and international authority can contact the members in order to gain or give information. Within the
Network work has started to create a cooperation concept between councelling services (NGO's) and
the law enforcement agencies. The fight against the traffickers necessitates coordinated, well-
structured and consequent action by all the authoritites involved, as the investigations are difficult and
time-consuming. Convictions are possible only on the basis of personal evidence from the victims.
Effective protection and professional care of the victims are the basic prerequisites for giving them
and stable position and thus to obtain a statement that can be used in penal proceedings. The
trafficking in human beings is a control offence. Intimidated by offenders the women are afraid of the
the police and the immigration deportation, which would expose them to the offenders once more.
Therefore they are usually not willing to supply information on the offence. Other victims are
traumatized by prior violence that they are unable to testify. The cooperation concept should state
basic understandings between the NGO'’s and the law enforcement agencies. This future work will
take place jointly with the police network in order to guarantee a joint sight from the law enforcement
agencies. To a certain extent it is the state’s responsibility to take care of the victims of trafficking. It is
therefore necessary to work closely with the organizations that provides the victims with safety,
councelling, housing etc. The Network has also stressed the importance of preventive work.
Information must be provided in the countries of origin to victims of trafficking. Here the media as well
as the NGO’s play an important role.

The women should be treated like victims. In most of the countries the women are not only the
victims but at the same time accused of violation of the regulations governing the recidence status
under the Aliens Acts. Staying illegally in the countries they also face the threat of deportation. It is
the Networks understanding to work for the joint sight of treating the victims as victims and to avoid
prosecuting them. The Network members are of course aware of the fact that most countries have
mandatory prosecution. However it is of utmost importance not to create a hostile climate between the
prosecution service and the victims of traffickers. It is important that the victims appear in court.
Questioning before departure is insufficient since new facts often emerge. Summoning the victims
abroad often fails. There are great problems in connection to that such as failure to locate the victims
or find the victims uninfluenced or even finding out the right identity of the victims. It is therefore
important that the victims remain in the countries awaiting the trial. That can be done by giving them
recidence status. in most of the countries cooperation agreements with the immigration
authorities are now on the way or investigated to be able to provide the victims safety and avoid
leaving them unattended and an easy prey for their former traffickers. The safety of the victim is
important. It is wise to emphasize that witnessprotection programmes and other supportive measures
shall be taken during trial. Furthermore in order to create a human climate for the victims to testify in
modern technology must be used. It is of importance to work for the use of videoconference in the
countries were it is legally possible.

Seen in the light of the victims safety it is of great importance that not all pressure of being the
prosecution’s sole witness rests on the victim. We have a tendency of focusing too much on the
victims. It is important to focus on the other party in the trial-the suspect. The Network has put
forward as an investigation strategy to focus on the suspect. It is of great importance to establish an
audit trail. If we, in an international aspect, can trace the money from the victims to the suspects we
are in position to focus not only on the immediate suspect but also on the organizers. The Network
has in its rapports stressed the important value of in this sense concentrating on seizure, forfeiture of
profits and confiscation. The criminals go were the risks are low and the profits high. If we can change
the stakes we will be very successful in combating the traffickers. By doing an audit trail we will kill
two birds with one stone.

Another method of investigation that the Network has stressed is to use supportive evidence. it is as
stated above of utmost importance to reveal the stress of the victim and aiso take away the sole
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dependency of the victim. Furthermore it is important to find supportive evidence for the prosecution.
By doing so we will get high quality pretrial investigations where the outcome can not be changed in
the future. The supportive evidence are telephone interception and secret camera surveillance. The
methods can be used in all the memberstates but demand a minimum punishment scale. It is of
importance as a strategy to put forward and use, when possible, the methods.

In combating traffickers the prosecutors can not win the war alone. We must work together with the
police as is the mandate. All of the above stated strategy and methods of investigation have been
supported by the police. In the future we will continue to work with the police. It is of utmost
importance that we stand united in the global chase for traffickers. Not only do the cooperation
between police and prosecutors flourish but so does also a special form of investigation that the
Network and the Police has united in stressing. It is in Europe, | believe more known as the Joint
investigation teams but within our member states we have settled for the expression Exchange of
Case Officers. Within the Rules of International Legal Assistance it is in investigations wise to invite
policeofficers and prosecutors to participate in an information exchange. So has successfully been
done between Germany and Latvia as well as Denmark and Latvia.

Time and information are two important factors in an international framework. In order to uphold
important information in regard to new legislation, cases, education or other important issues in this
field a Newsletter is being distributed between the members. Everyone can contribute to the
newsletter by email if there are important issues or cases to refer to. Clarifying methods of
investigations and taking standpoints in regard to victim and cooperation issues bring forward the
investigations faster and quicker by using this knowledge. Of course we all live | would say in maybe
the best of worlds in the sence that, with the sole exception of Germany, few traffickers are harboured
within our borders. | will not bore you with figures but you can see them behind me. During the year
2000 three pretrial investigations has started and four convictions has been given. The women
involved as victims were of Hungarian, Slovakian, Estonian and Lithuanian descent. The
policeintelligence strates that between 200- 500 women are being trafficked in Sweden every year.
Organized crime is suspected of running trafficking in human beings. The criminals that has been
active are working in close groups and networks and are coming from Poland, Russia, Hungary,
Lithuania and Irak. It has been noted that in more than 50 % of the cases the victim and the suspect
are from the same country. The low figures in comparison to Europe might be for Sweden a benus
effect of the Law against Purchase of Sexual Services. It seems like Sweden is more of a transit
country than of a country of destination. But that is another story.

However this has brought me up to the conclusion of my statement.

Conclusion

Trafficking in human beings is a lucrative business. It is not committed by sole actors but by organized
crime. It is time to look seriously upon trafficking in human beings and not only because it is a very
cynical and horrible form of modern time white slavery but also because trafficking is a part of
organized crime. There is an increasing involvement of organized crime groups in trafficking. It is a
formidable force challenging us. As such it needs to be combated. That can not be solved solely on a
national basis but need to be combated internationally. The borderless crime of trafficking in human
beings cannot effectively be countered by law enforcement agencies whose reach is bound by
national borders. The greatest obstacle to efficient law-enforcement action against organized crime
rests in judicial limitations. The greatest advantage is to make the best use of the many tools that are
at the disposal to crimefighting agencies to meet organized crime in a transnational, highly flexible
and professional fashion.

I am fortunate to work in a country were the Prosecutor General is very forthcoming in seeing and

identifying the need for transnational cooperation. Setting up the Network and urging on the
cooperation has put us in the Baltic Sea Region a step ahead.
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Coordination is required to spell out the roles and responsibilities of different bodies involved in our
fight against traffickers. Most of the necessary tools are already in place to efficiently fight the
traffickers and there is no question of the good intentions of all parties involved. However a number of
steps forward are needed. A comprehensive strategy is needed in becoming more successful, a
strategy that clearly set and coordinate the efforts and stress the method and strategy of running an
investigation. We must like the criminal use borders not as hindrance but as an advantage. We must
work borderless in order to be successful. Within the Baltic Sea Region we have taken such a step
ahead towards a united and borderless fight against the traffickers.

| thank you for your attention.
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Situations and Tasks for China to Fight against Narcotic Crimes

Narcotic crime means behavior to violate laws and regulations to prohibit narcotics, to destroy
control activities to prohibit narcotics, to have to be punished according to the criminal law. In old
China, narcotics brought about enormous calamity to the Chinese nation. After the founding of the
People’s Republic of China in 1949, the government of China led the people in carrying mammoth
struggle to prohibit narcotics, prohibited totally opium narcotics within three years which harmed
public interests for one hundred years at one fell swoop, performed miracles acknowledged
universally. Since the last stage of 1970s, however, the international narcotic tide has invaded and
attacked China uninterrupted, narcotic illegal criminal activities have revived in China, and become
ever more violent, caused enormous harm to the health of the people and social stability.

I. Present Situation of Narcotic Crime in China

First, the rate of narcotic crime presents rising trend year by year.

The public security departments and departments of prohibiting narcotics of our country
cracked altogether 96000 cases of narcotic crimes in 2000, increased by 61.4% over 1999. In 2001
110000 cases of narcotic crimes were cracked all over the country, increased by 14.67% over 2000.
The developing tendency of narcotic crimes in the regions where narcotic crimes occurred
frequently still can not be controlled effectively. For example in Yunnan Province which borders on
the place of production of narcotics “Golden Triangle ”, the courts of the whole province accepted
and heard over 3500 cases of narcotics, the amount of people involved in narcotic crimes was over
5500 in 1999; in 2001, accepted and heard narcotic crimes rose to over 4000, the amount of
criminal people increased to over 6100; From January to May in 2002, accepted and heard cases of
narcotics were 1688, the amount of people involved in crimes was 2621, increasing by 18.62% and
15.97% over the corresponding period last year respectively.

Second, Narcotic Kinds for Cases to Involve in Are Increasing Uninterruptedly.

In the previous cases of narcotics, narcotic kinds involved in were mostly heroin, hemp and
opium etc. In recent years, in the narcotic criminal cases except the narcotics mentioned above, still
appeared the new kinds of narcotics, such as dancing outreach, icenarcotics, methadon etc. In 2001,
public security departments and departments of prohibiting narcotics of our country seized
altogether thirteen point two tons of heroin, two point zero seven million pills of dancing outreach
and two hundred and eight point two tons of chemicals of various kinds which manufactured
narcotics easily, of them heroin and dancing outreach increased two point zero nine times and eight
point six time over 2000 respectively. In the thirty-one provinces, autonomous regions, cities in the
whole country, cases to take new-type narcotics of excitant kind have discovered, presented overall
rising tendency, especially in public places of culture and entertainments in big cities, phenomenon
to take dancing outreach is more prominent. For example in recent two years, only in sudden and
violent examination of public places of entertainment in Wuhan City, the amount of cases which
involved in icenarcotics, dancing outreach and were investigated and handled were over five
hundred.

Third, the Scale of Criminal Cases to Produce and Traffic in Narcotics Is Getting Bigger
and Bigger.

Narcotics tracked down in recent years have the following characteristics: not only
spiritedness is getting higher and higher, but also the amount of narcotics is getting bigger and
bigger. For example in Yunnan Province where narcotic crimes are more serious, of the cases for
courts at all levels in Yunnan province to accept and hear, cases involved in heroin of over fifty
grams amounted to 1004; 1520 in 2000; 1990 in 2001; 606 from January to May in 2002, making
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up 56.42% of the sum total. In July 2000, the police departments of Wuhan City discovered the
Processing Factory of Icenarcotics invested by Chu Zhuang in Hong Kong, this factory produced
nearly 30 tons of liquid icenarcotics every year, they were sold mainly abroad, this is the biggest
case of icenarcotics in the world cracked the same year.

Fourth, the Means of Narcotic Crimes is More Deceitful.

The a criminal activities of narcotics in our country have three characteristics in the criminal
means: first, groupizing; of narcotic crimes, jointing crimes are in majority; of forms of jointing
crimes, group form is in majority. They are organized, self-disciplined, divided work, and possess
strongpoints and various groups colluded with each other, coordinated each other, formed a stream
of forces of criminal syndicate, when they committed crimes, division of labour is clear and definite,
means is diversified, one-way contact, it is difficult to discover them; second, professionising, of the
ranks of narcotic crimes, considerable people are narcotic criminals of professional nature, they take
obtaining profits as the goal, take narcotic crimes as a means of life, take narcotic criminal activities
as profession, they have become “backbone elements” of narcotic crimes; third, modernizing, some
criminals adopted the sophisticated technology and bought advanced equipments as communication
and traffic tools with the abundant economic strength accumulated by traffic in narcotics so as to
carry out contacts before and after committing crimes and to command escaping and hiding. In
Guangdong the case for elements of traffic in narcotics abroad to smuggle narcotics with the
submarine was cracked. Many criminals still were fitted with various firearms, ammunitions so as
to evade and resist striking. In recent years, cases for firearms and narcotics to flow together have
the increasing tendency, are very easy to bring out violent crimes to harm public security seriously,
bring about considerable difficulty for work of seizing narcotics.

Fifth, the International Infiltration of Narcotic Crimes Is Intensifying Day by Day.

Beginning from 1980s, international groups of traffic in narcotics and elements of traffic in
narcotics did their utmost to open up “Channel of China”, via our country they transported narcotics
from the region of “golden triangle” to Hong Kong and Macao so as to put them into international
markets; since the middle period of eighties, China has become a transit country of traffic in
narcotics gradually. Since nineties transnational narcotic crimes have infiltrated into and spread to
the whole country from the south-west of our country with the momentum of radiation, formed the
situation “to enter the country multiply, to infiltrate on all fronts and attack from both within and
without”. Viewing from the whole counties, in 2500 counties appeared narcotic problems relating to
transborder narcotic crimes. Under fright of strong power of the country, the transborder narcotic
criminal activities began to transfer to suburban districts and towns where dynamics to suppress
smuggling was not strong and was more covert, in some places where did not appeared narcotic
problems in the past have appeared narcotic crimes.

Sixth, Exporting Elixir to Produce Narcotics by Means of Smuggling Is Increase.

With development of international and domestic struggle to prohibit narcotics, in order to
hide, to carry easily and suit needs of international narcotic markets, elements of traffic in narcotics
have changed the sources of narcotics abroad from opium into refined narcotics, from traditional
narcotics into the new-type icenarcotics, the amount of demand of elixir to produce narcotics also
has increased along with it. In recent years, in two bases of production of narcotics “gold triangle”
and “gold crescent”, industrial chemicals, such as acetic oxide, ether, trichloromethane, salmiac
used in processing and refining heroin is quite short abroad, so prices skyrocketed. In November
1998, the price of ephedrine per ton was 420000 yuan, after being transported to the north of Burma
by means of smuggling, its price was eleven million yuan. Under seducement of enormous profits,
domestic elements of traffic in narcotics smuggled ephedrine frenziedly. In the region of “the
golden triangle”, elements to produce narcotics in the north of Burma set up icenarcotics factories,
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all raw materials needed in producing icenarcotics were obtained from our country by means of
smuggling. In addition, narcotic problems also bring out a lot of illegal criminal cases, such as
murder, robbing, stealing, cheating, prostitution etc. Of criminal cases of public security which
occurred frequently, such as stealing, robbing, snatch etc. the cases caused because of taking
narcotics have made about 30%, this rate even amounted to more than 60% in some regions which
were encroached by narcotics seriously. AIDS caused because of taking narcotics also have
increased rapidly. People who were infected with AIDS because of intravenous injection and taking
narcotics made up 67.8% of total people infected with AIDS

I1. Roentgenoscopy of Causes of Narcotic Crimes

1.Historic Cause. The Chinese people suffered of opium narcotics to the full for more than
two hundred years. The opium narcotics were prohibited totally in New China only within three
years, but affection of opium narcotics had not disappeared. Because of affection of historic
traditions, in some places, people have not understood harm of narcotics sufficiently, even formed
compatibility psychologically to a certain extent. In some remote and backward regions of the
border, planting and taking narcotics has become a custom through long usage, activities of narcotic
crimes have not been eradicated from beginning to end. Therefore, the regions where narcotic
crimes are rampant at present often also are the regions where harm of opium narcotics was the
most serious in history.

2.Econcmic Cause. Through the ages, enormous profit is an important incentive of narcotic
crimes. According to related introductions, selling price of heroin per 1000 grams in Yunnan
Province is about RMB 100000 yuan, RMB 500000 yuan in Hong Kong, RMB one million yuan in
U-S-A. Because of being profitable, some criminals who were obsessed with the desire for gain did
not hesitate to take a risk of being beheaded and imprisoned, joined in criminal activities of
smuggling, trafficking, producing, transporting narticos. In some places even there was a prevalent
argument “if wanting to get rich, go to traffic in narcotics”. After taking narcotics, it is very easy to
be addicted to narcotics, to produce drug-fast and dependence, it is unable to extricate oneself, so
people to take narcotics are getting more and more, dometic narcotics consumptive markets have
expanded uninterruptedly. The amount of people to take narcotics registered in public security
departments is 148000 in 1991; 520000 in 1995; 681000 in 1999; 901000 by the end of October,
2001, of them the amount of people to abuse heroin is 745000. The counties (cities, regions) which
involved in narcotics is 2051, of them counties (cities, regions) of more than 1000 people are 205.
The rate of youngsters to take narcotics has made up about 80% from beginning to end. Among
people to take narcotics even appeared children six to seven years old. The ranks to take narcotics
which are getting enormous day by day not only have provided markets for narcotic crimes, but also
made many people to take narcotics participate in producing and trafficking narcotics, forming
vicious circle “to support taking narcotics by trafficking in narcotics.”

3.International Cause. The south-west border of China borders on “the gold triangle,” the
mainest place of production of narcotics in the world. There is a very long border between our
country and Burma, and there are not natural defence in many sections of the border, the border
trade is very brisk. In addition, our country has practiced policy of reform and openness, has
increased many ports opening to foreign countries, some elements to traffic in narcotics used these
ports to carry out activities to transport narcotics illegally. Since 1980s the original channed to
traffic in narcotics from “the gold triangle” to transport and sell narcotics to the West via Singapore
and Malaysia etc. has been hindered because various countries along with the channel have adopted
severe measures to prohibit narcotics, in addition in recent years, Thailand and Burma have mopped
up the nest of narcotics with the armies uninterruptedly, so some groups to traffic in narcotics
opened up the so-called “passageway of China”, transported a lot of narcotics to our country
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illegally from “the gold triangle”, then transported to Hong Kong and Macao, put them into
international narcotic markets lastly. In order to open up the Chinese passageway, the international
forces to traffic in narcotics used the organizations of criminal syndicates of Hong Kong and Macao
on the one hand, speeded up transporting, buying and producing narcotics in the mainland of China,
then transported again them to foreign countries by means of various ways. On the other hand, they
have sought and fostered agents in China by every possible way, while the domestic elements to
traffic in narcotics have colluded with elements to traffic in narcotics abroad, forming the
professional system to traffic in narcotics to make production, supply, marketing a coordinated
process. Taking, producing and trafficking narcotics have spread in most of regions of the whole
country, narcotic crimes at home are increasing day by day. Facing with infiltration of international
narcotic crimes, our country must strike it firmly, but at the some time we also can not close the
gate of the state which has been epened. So the struggle against narcotic crimes at the present stage
will be more complex and arduous than the struggle to prohibit narcotics of 1950s.

4.Mechanism Cause. After enjoying good reputation without narcotics for several decades,
our country desalted idea of harm of narcotics gradually, understood resurgence of narcotics
insufficiently. In the end of 1970s and beginning of 1980s when narcotic tides made a surprise
attack on our country from foreign countries, we did not prepare sufficiently in all the respects,
thinking, psychology, countermeasures and measures. The Criminal Law in 1979 did not stipulated
the death sentence for narcotic crimes, did not stipulated the standard of minimum amount to
constitute narcotic crimes as well. A small amount of snuggling, trafficking, transporting, producing,
possessing narcotics illegally with a little harm was not regarded as committing crimes, was
punished too leniently, so encouraged spreading of narcotic criminal activities objectively. Only
after “the Criminal Law of the People’s Republic of China ” had been revised in the Fifth Meeting
of the Eighth National People’s Congress in 1797, the weak and incompetent situation in legislation
to prohibit narcotics was changed, the situation to fight with narcotics was turned. In addition work
to seize narcotics also was clearly lagging, after the founding of the Commission of Prohibiting
Narcotics of the State the public security organs in 24 provinces, autonomous regions,
municipalities directly under the central government as well as 204 prefectures (cities, autonomous
prefectures), 735 counties (cities, regions) under them set up police contingents to seize narcotics,
but comparing with the severe situation of narcotic crimes, still exist the problems, such as
professional contingents are too little and their quality is inferior, equipments are backward, funds
are insufficient etc. Consumption of narcotics every year at present is RMB one hundred billion
yuan at least, the economic losses which various narcotics caused to the society exceeded RMB one
hundred billion yuan greatly, but special money for the state to allocate for prohibiting narcotics is
RBM only over one hundred million yuan a year. The criminal investigating departments as main
forces to seize narcotics have only one group to seize narcotics, the handling method for narcotic
crimes often are: having discovering one, solving one; finding out one, seizing one, it is impossible
to stop up sources of narcotics effectively and in time. Because of causes such as funds are
insufficient etc., places to compel people of taking narcotics to stop taking narcotics are clearly
insufficient, this also is one of causes unable to contain narcotic crimes effectively.

I11.the Main Tasks to Fight against Narcotic Crimes

Because the problems of narcotic crimes of our country face with the severe situation and
have complex and deep causes of formation, administrative countermeasure must have both
urgency and long-term plans. It is necessary to understand clearly that the situation for international
narcotic tides to intensify harm to China can not be eliminated at a short period thoroughly,
narcotics still are in spreading stage in China, prohibiting narcotics is a task of “the burden is heavy
and the road is long.”
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1.Perfecting Legislative Work to Strike Narcotic Crimes Uninterruptedly.

The legislation of our country on striking narcotic crimes is composed of three parts such as
criminal legislation, administrative legislation and international conventions. The criminal
legislation mainly indicates “the Criminal Law of the People’s Republic of China” revised in the
Fifth Meeting of the Eighth National People’s Congress in 1997, this law has stipulated twelve
charges and their punishment: crimes of smuggling, trafficking, transporting, producing narcotics;
crimes of holding narcotics illegally; crimes of hiding, transferring, concealing narcotics, and
narcotic booty; crimes of smuggling goods to produce narcotics; crimes of buying and selling goods
to produce narcotics illegally; crimes of planting original plants of narcotics; crimes of buying and
selling, transporting, carrying, holding original seeds and seedlings of narcotics illegally; crimes of
providing anaesthetic drugs and drugs for spirit etc., in addition, this law still has stipulated that it is
necessary to punish crimes of money laundering for narcotics, guaranteeing that all behaviors of
narcotic crimes should be punished according to laws. The administrative laws and regulations
mainly indicate “the Regulations on Management and Punishment of Public Security” as well as
administrative laws and regulations on producing, transporting, managing, using narcotics worked
out by the related ministries and commissions under the State Council. The international convention
means the treaties to fight against narcotics which our country concluded and acceded to for
purpose of bearing international duties of strengthening international cooperation to fight against
narcotics. The laws and regulations mentioned above laid the foundation for our country to carry
out struggle against narcotics, especially “the Criminal Law of the People’s Republic of China
revised has embodied fully the principle to punish narcotic crimes with severity. First, stipulating
that smuggling, trafficking, transporting, producing narcotic should be investigated criminal
responsibility and should be punished, no matter how many their amounts are. The amount of
narcotics can not be converted according to purity. Second, stipulating that the narcotic crimes
should be sentenced to confiscating property or fining for purpose of depriving of illegal income of
narcotic crimes and of destroying economic capacity for them to carry our narcotic crimes again.
Third, stipulating that it is necessary to punish with severity suspects who use and instigate people
under age to smuggle, traffic, transport, produce narcotics or sell narcotics to people under age;
those who seduce, instigate, cheat or compel people under age to take, inject narcotics; those who
were sentenced to punishment because of smuggling, trafficking, transporting, producing, holding
narcotics illegally. Fourth, stipulating that serious narcotic criminals of smuggling, trafficking,
transporting, producing narcotics should be sentenced to death. For China to punish severely
narcotic crimes in legislation has suited the needs of actual struggle to prohibit narcotics, indicated
the position for China to prohibit narcotics severely, but it is impossible to negate that the criminal
law in force also has obviously dissatisfactory places: viewing from legislation, coarse vestiges of
legislation still have existed; viewing from judicature, scattered nature and utility nature of judicial
explanation are even more obvious, causing directly instability of judicial explanation and
increasing understanding difficulty. For example, section 7 of article 347 stipulated that “for people
who smuggled, trafficked, transported and produced narcotics and have not been handled, the
amount of narcotics will be calculated according to the accumulative number.” On the words
“having not been handled” mentioned above, some thought that they include both meaning of
“having not been handled with the criminal law” and meaning of “having not been handled by
administrative departments; some thought that they mean “having have not been carried any
handling by the state, including judicial and administrative punishment, but not including
punishment within the units; some thought that having not been handled by public security and
judicial departments all should be regarded as “having not been handled”. In addition, viewing from
practices to strike narcotic crimes, still have existed some conflicts in join between the criminal law
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and rules and regulations to prohibit narcotics such administrative laws, criminal policies etc. For
example in judicial practices of our country, because of cause of heath of body and spirit etc.
criminals of old age were punished with leniency generally. The article 18 of “the Detailed Rules
and Regulations” of Work of Management and Education of Groups Sentenced to Reform through
Labor in Prison” stipulated during serving sentence being tranfor med, criminals over sixty years
old who fell ill and lost possibility to harm can be permitted to execute sentence outside of jail
except criminals who have been sentenced to death with two-year reprieve and those who were
guilty of the most heinous crimes and have earned the bitter hatred of the people. Like this the
conflict appeared: In order to prohibit narcotics severely, the criminal laws thinks that it is necessary
to punish people of old age who fell ill and trafficked in narcotics, but the administrative laws of
departments and the criminal policies think that it is possible to permit them to undergo medical
treatment outside the prison, to execute a sentence outside of jail. According to stipulations, after
having caught people to traffic narcotics, if they drug addicts, it is necessary to make first them stop
taking narcotics in the places to stop taking narcotics, but according to the stipulations of the article
20 of “the Method to Compel to Stop taking Narcotics” by the State Council, people who have
suffered from acute infectious deceases or other serious deceases should not be taken in the places
to stop taking narcotics, should be stopped taking narcotics outside of it. In fact after these people
were put in the society, because residence is disperse, there is not money for cure, manpowers of
police departments are not enough, they often are in the runaway situations for nobody to manage
them. Like this, the stipulation in the criminal law on trafficking narcotics having to be
investigating criminal responsibility, no matter how many narcotics are, comes to nothing, the
sanctity of the laws has been damaged seriously.

2.Amplifying Strategy of Struggle to Strike Narcotic Crimes

It is necessary to keep always the situation of high pressure to narcotic criminal activities. On
the one hand, it is necessary to increase dynamics to investigate and prohibit transit traffic in
narcotics, on the other hand it is necessary to strike ruthlessly narcotic criminal activities at home,
never to be irresolute.

The facts have indicated that in recent years achievement which our country has made in
punishing narcotic crimes are marked. From 1982 to 2000, only in Yunnan province over 70000
cases of transit traffic in narcotics were tracked down, seized more than eighty tons of heroin 80
coming from the gold triangle”. In May 1994, the police departments of Yunnan province cracked
successfully especially big transnational case of traffic in narcotics, caught the big formidable man
of narcotics of “the golden triangle”, the judicial organs sentenced him to death according to the
laws, struck heavily frenzied arrogance of criminals of narcotics at home and abroad. Sine carrying
out struggle to “strike severely” and to punish this year, procuratorial departments at all levels have
taken prompt actions, have gone out, carried out special struggle to prohibit narcotics in depth,
struck severely narcotic criminal activities, have cracked 22000 cases of narcotic crimes, caught
15000 suspects, seized two point two tons of heroin, one point two tons of opium, two tons of
icenarcotics, 640000 pills of dancing outreach, forty point three kilograms of caffeine, nine tons of
methadon, 170000 tubes of dolantrn(pethidine), eighteen point six of poppy capsule, forty point
eight various chemicals which were easy to produce narcotics, uprooted 107000 original plants of
narcotics. Therefore facing with the situation of “multiple infiltration ” of criminal forces abroad,
we must continue to increase investment of manpowers, material resources and financial resources,
organize the related departments of public security, customs, railways, communication, civil
aviation, forestry, post and telecommunication etc. to fight in coordination, “stop up the sources and
dam the river” with three lines of defense “to block incoming road, to control sales, stop up outlet,”
check and prohibit narcotics publicly in main traffic lines as well as airports, stations, seaports,
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wharves etc. in all parts of the country. For narcotics which have entered into our country, we must
react to them promptly, should stop up them externally and to block them internally, check and
seize them bi-directionally” so as to form the situation to surround, to pursue, to stop up and to
block. For the domestic narcotic crimes, it is necessary to persist in stinking severely, to carry out
special emphatic punishment, to destroy firmly a batch of gangs of traffic in narcotics, to smash a
batch of convert markets and networks of narcotic trades. It is necessary to make the momentum for
the phenomena of narcotic illegal crimes to spread in our country obtain the maximum control by
this coordinating mechanism for various departments and regions to divide labour with individual
responsibility and to divide forces for defense but to contact closely and support each other.

The departments of politics and law should apply jurisdiction flexibly and according to laws,
starting from overall situation, and in the light of specific characteristics of narcotic crimes. In
principle, jurisdiction of narcotic cases take the places where cases happened the earliest (caught)
and main criminal places as the dominant factor, the jurisdiction involved in railways and localities
should take localities as the dominant factor so as to facilitate and encourage public security organs
at the grass-roots level to base themselves on localities, and investigate and handle cases of
narcotics actively and more. For jurisdiction involved in the interior of our country as well as Hong
Kong, Macao, Taiwan, it is necessary to transfer case criminals to the places of punishing them the
most advantageously to carry out trial according to the needs of case situations. For example
because there are no death sentence in Hong Kang and Macao, the important narcotic criminals
should come within the jurisdiction of the interior to the full. At the same time to punish severely, it
is necessary to practice the measure of a handsome rewards, all parts of the whole country should
set up stimulating mechanism including special funds to prohibit narcotics, should commend and
encourage behaviors for public security organs to seize narcotics actively, should reward the masses
to report narcotic crimes actively.

3.Strengthening Construction of Professional Ranks of Seizing Narcotics

First, amplifying organs to prohibit narcotics. According to the reality of our country, the
organ to seize narcotics should adopt following models: (1) the organ to command and coordinate,
being mainly responsible for defining strategies, guide principle, policies and measures of work to
prohibit narcotics, coordinating important problems on work to prohibit narcotics, examining,
supervising and urging the executing situation of work to prohibit narcotics. In 1990 the
government of China set up the Commission for Prohibiting Narcotics of the State composed of
twenty-five departments of the Ministry of Public Security, the Ministry of Public Health, the
General Office of Customs etc., which has led unitedly work to prohibit narcotics of the whc.e
country. In 1998 the Stale Council approved the Ministry of Public Security to set up the Bureau to
Prohibit Narcotics. This bureau was used as the administrative body of the Commission for
Prohibiting Narcotics of the State. At present, the governments of thirty-one provinces, autonormous
regions, municipalities directly under the Central Government and most of counties (cities, regions)
have set up the corresponding special organs to prohibit narcotics, defined the system of job
responsibility of levels for the goal to prohibit narcotics, the higher level grasping the lower level,
the lower level being responsible for the higher level, and brought it into checking, comparing and
appraising work for the system of job responsibility of goal and management for leaders of this
level to ensure the public security of a region, as well as for the system of job responsibility of
synthetical administration of social public security. (2) The organs to seize, investigate and solve
cases. The organs take public security organs as the dominant factor, draw personnel of the
departments of the armed police, customs, public health, chemical industry, medicine etc. into the
work. Where narcotics spread unchecked, it is necessary to set up the special organs to seize
narcotics within the public security organs, which are concretely responsible for placing the narcotic
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cases on file for investigation and prosecution. (3) organs to punish according to laws. The organs
are composed of procuratorial organs, people’s courts, places to compel to stop taking narcotics,
places to stop taking narcotics by reeduction through labor and places to reform through labor etc.
(4)organs of informational research. The organs are responsible for collecting various narcotic
informations and tendencies, forecasting scientifically developing tendency and putting forward
countermeasures in the light of present situations and characteristics of narcotic illegal crimes,
carrying out scientific detection and technical appraisement for the related narcotic cases etc. The
general goal to set up and amplify organs to prohibit narcotics are: commanding sensitively,
dividing labor reasonably, reacting promptly, investigating and solving cases in time, punishing
forcefully, preventing closely.

Second, increasing investment. At present the biggest difficulty in work to prohibit narcotics
in our country is that the investment of manpowers, material resources and financial resources is
seriously insufficient. The amount of the organs and personnel to prohibit narcotics are little, the
equipments are not good. Because of financial difficulty in some places existed the phenomenon “to
have more money, to handle more cases; to have less money, to handle less cases; not to have
money, not to handle cases.” This situation has hampered seriously carrying out of struggle to
prohibit narcotics, In order to change this situation, the governments at all levels of China have
brought the funds needed in prohibiting narcotics into financial budget, and with development of
national economy and needs of the situation to prohibit narcotics, will increase funds year by year.
In 1998, the State Council approved to set up the Foundation of Prohibiting Narcotics of China,
which has absorbed and accepted funds of the society so as to support work to prohibit narcotics.
With uninterrupted increase of manpowers, material resources and financial resources, it is
necessary to renew technology and equipments uninterruptedly. The organs to seize narcotics must
be provided the equipments which are not lower than those of narcotic criminals so as to contain
narcotic crimes. For example airports, customs, detection departments of public security should be
provided some high precision equipments so as to cope with those goods with slight content of
narcotics especially, the professional departments to seize narcotics at all levels should be provided
computers and on-line system so as to reserve materials and exchange situations, to strengthen
mutual cooperation and support of different regions and departments in prohibiting narcotics, at the
same time, it is necessary to heighten level to execute laws and level to handle cases uninterruptedly
by various special trainings, thus heightening fighting capacity of the tanks to seize narcotics.

4. Strengthening Cooperation of International Prohibiting Narcotics.

Strengthening cooperation of international prohibiting narcotics possesses important
significance for promoting struggle to prohibit narcotics in the world sphere and solving problems
of narcotic crimes in China thoroughly. We should participate in international affairs to prohibit
narcotics actively, support and promote actively activities of cooperation to prohibit narcotics in
intersubregions which the United Nations has advocated, strengthen bilateral and multilateral
international cooperation to prohibit narcotics with foreign countries, show position, policies and
measures for the government of China to prohibit narcotic firmly, win over international support, at
the same time we also should learn from and use advanced experiences and successful practices in
the international field to prohibit narcotics, improve the equipments of the ranks to the prohibit
narcotics of China, heighten level to prohibit narcotics.

In recent years, China has expanded and strengthened bilateral and multilateral professional
exchange and cooperation with all the countries of the world, especially with peripheral countries,
participated in more international cooperative mechanisms to prohibit narcotics, practiced seriously
various assistant projects for the United Nations to set up, promoted forcefully deepening carrying
out of struggle to prohibit narcotics. In June 1985, China acceded to “the Narcotic Single
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Convention in 1961” of the United Nations revised by the protocol in 1972, “the Spirit Medicine
Convent in 1971”. In September 1989, China acceded to “the Convention for the United Nations to
Prohibit Traffic in Narcotics and Spirit Medicines Illegally”, has become one of the countries to
accede to the convention the earliest. In 1993, China signed “the understanding Memorandom” with
five countries of Kampuchea, Lao, Burma, Tailand, Vietnam, decided to carry out cooperation to
prohibit narcotics in this region. In May this year China chaired convening the international meeting
to prohibit narcotics for the five countries mentioned above and the Office of Prohibiting Narcotics
of the United Nations to take part in. China still participated in action plan against dangerous
narcotics of the Association of Southeast Asian Nations, is making great efforts for realizing the
goal to make the Association of Southeast Asian Nations become the region without narcotics by
2015. Since many years, bilateral and multilateral cooperation for China and other countries to carry
out in the field to prohibit narcotics has obtained the marked effects. China and the U.S.A. have
carried out cooperation to prohibit narcotics starting from 1985, the governments of two countries
signed “the Memorandom of Cooperation for China and the U.S.A. to Prohibit Narcotics”. In April
1996, China and Russia signed “the Cooperative Agreement on Prohibiting Traffic in and Abuse
Narcotics and Spirit Medicines Illegally”. In 1998 the heads of five states of China, Kazakhstan,
Kirghizia, Russia and Tadzhikistan signed the joint statement, took striking narcotic crimes and
transnational crimes as an important content of cooperation of five states. In addition , the
government of China signed the bilateral agreements to prohibit narcotics with the governments of
the states of Mexico, India, Pakistan, Columbia, Tadzhikistan etc. The police departments of China
and the U.S.A., Canada, Japan, Republic of Korea etc. cracked the cases of traffic in narcotics
unitedly many times through the international informational exchange to prohibit narcotics and
judicial assistance, struck effectively transnational narcotic riminal activities. This year, under
common promotion of the governments of two states of China and Burma, the police department of
Yunnan Province of China and the police department carried out “Summer Snake Hunting”, and
“the Thunderbold Action” successively, caught a batch of formidable men of narcotics, shot big
formidable man Liu Ming dead, destroyed a batch of processing factories of narcotics abroad. In
April this year under the coordination of police departments of Tailand, Burma, Hong Kong Special
Region and the Office to Seize Narcotics of U.S.A., the police departments of China cracked
especially big international case of traffic in narcotics “March 30” successfully, seized 356.95
kilograms of heroin. The successful investigation and solving of these cases have indicated powers
of international cooperation to prohibit narcotics.

5. To Prohibit Taking Narcotics Firmly

Taking narcotics and producing as well as trafficking in narcotics depend on each other.
Existence of a lot of people to taking narcotics has brought up and formed enormous consumptive
markets of narcotics at home and abroad, become an important reason for narcotics to refuse to stop
after repeated prohibitings. At the same time, taking narcotics brings out also other criminal
offences, hampers the stability of the society. Therefore at the same time to punish the narcotic
crimes, all the countries all pay great attention to compel people to take narcotics to stop taking
narcotics and to be cured. In China, compelling to stop taking narcotics and stopping taking
narcotics by reeducation through labour are the most main method to stop taking narcotics, the
places to compel to stop taking narcotics and places to stop taking narcotic by reeducation through
labour are special schools to educate and save people to take narcotics. Drug addicts should be sent
to places to compel to stop taking narcotics set up unitedly by the governments at all levels to stop
taking narcotics, people to retake narcotics after being compelled to stop taking narcotics should be
sent to the places to reeducation through labour managed by the judicial departments, where they
are compelled to stop taking narcotics; people who are not suitable to be sent to the to compel to
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stop taking narcotics are ordered to stop taking narcotics within the definite time under guardianship
of their family members and education and management of police substation at their residence. By
2000, there were 746 places to compel to stop taking narcotics, 168 places to stop taking narcotics
by reeducation through labour in the whole country. In 1999, 224,000 people were compelled to
stop taking narcotics, people compelled to stop taking narcotics in the places to stop taking
narcotics were 120,000 people. It is quite evident that there is considerable difference between the
amounts mentioned above and urgent requirement of the situation to prohibit narcotics The Party
committees, governments and public security departments in all parts of the whole country must
strengthen energetically construction of the places to stop taking narcotics and tracking
management of people to be compelled to stop taking narcotics. The governments in localities must
plan scales and funds of places to stop taking narcotics according to the situation of narcotics in the
locality, especially the amount of people relating to narcotics, and bring the funds into the budget of
local finance so as to guarantee the funds to prohibit narcotics can be provided in time. The public
security organs, especially managing departments to stop taking narcotics should strengthen
management of the places to compel to stop taking narcotics, plan seriously the tracking cure and
educational measures after people to be compelled to stop taking narcotics returned to the society at
the same time to guarantee the quality to stop taking narcotics.

“Stopping taking narcotics is easy, consolidating results to stop taking narcotics is difficult”.
At present the rate for people to be compelled to stop taking to retake narcotics is higher, this relates
to carrying out only acute cure to withdraw from addiction and not having complete process of
recovered cure in the most of situations to be compelled to stop taking narcotics in our country. In
order to solve the problem of the high rate of retaking narcotics after being compelled to stop taking
narcotics, we must depend on the masses of the people, mobilize the forces of the whole society to
carry out work to continue to help and educate them after people to be compelled to stop taking
narcotics returned to the society, encourage the public security organs, community organizations,
units, families to coordinate closely with the places to stop taking narcotics , combine compelling to
stop taking narcotics organically with helping and educating them, set up universally social helping
and educating systems; the mass organizations of trade union, the communist youth league,
women’s federation, association of indioidual industrialists and businessmen should use fully their
own superiority, carry out work to help and educate women, staff and workers, youngsters,
self-employed lakourers of people to take narcotics in view of the situations. In recent years, Nei
Monggel Autonomous Region, Yunnan,Guangxi Zhuang Autnomous region, Guizhou Province
have saught the new way to begin to grasp from the communities at the basic levels and promote
whole work to prohibit narcotics by using prohibiting to take narcotics and compelling to stop
taking narcotics as the center, developing from carrying out help and education of the communities
to activities to create “communities without narcotics”. In 1999 the Commission of Prohibiting
Narcotics of the State spread the advanced the experience in the whole country, disposed to carry
out activities to create “communities without narcotics”. At present, creating “communities without
narcotics” is being carried out in all parts of the whole country smoothly, has made a lot of
achievements of stage nature.

6. Heightening Consciousness for All the People to Prohibit Narcotics.

The key to prohibit narcotics is to arouse the masses of the people. Carrying out propaganda
and education activities to prohibit narcotics must cooperate closely with the departments of
propaganda, culture, broadcast, television, film, news, press etc., use fully the news media of
newspapers and periodicals, broadcast, television etc. and forms for the masses to love to see and
hear, carry out often activities of propaganda, education and consultation on prohibiting narcotics,
popularize knowledges on prohibiting narcotics and legal knowledges. In recent years, the Office of
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Prohibiting Narcotics of the State and the offices of prohibiting narcotics in all localities still have
set up “the hot line” telephones for service of consultation of prohibiting narcotics. On the
commemoration day for Lin Zexu to destroy opium by burning in Human “on June 3” and before
and after international day to prohibit narcotics on June 26 every year, the governments in all
localities organize bigger scale propaganda activities, form the high tide of propaganda to prohibit
narcotics. In view of taking narcotics being an important way to spread AIDS, before and after
international day to prevent AIDS on December 1 every year, the departments of public health
organize and carry out propaganda activities with “refusing narcotics and preventing AIDS” as the
content. From May to July, 1998 the government of China held the exhibition of prohibiting
narcotics of the whole country for two months, 1660,000 personalities of various circles of the
society visited it, The Commission of Prohibiting Narcotics of the State turned the contents of the
exhibition into “the Hanging Charts of Exhibition of Prohibiting Narcotics of the Whole Country”,
issued them to all parts of the whole country, and organized the mobile exhibition for half a year,
visitors directly educated amounted to over 166 million people. In order to make education to
prevent narcotics systemize and regularize, the Commission of Prohibiting Narcotics of the State
disposed unitedly to set up “five-one project” to prohibit narcotics in the whole country from 1999
to 2001, namely all provinces, autonomous regions and municipalities directly under the central
government all must set up one base of education of prohibiting narcotics; all universities, middle
schools, primery schools all must carry out one activity to prohibit narcotics; all localities must
organize one batch of achievements of the theoretical research of propaganda to prohibit narcotics;
create one batch of literary and artistic works; foster one batch of volunteers of prohibiting
narcotics.

Youngsters who can not understand enough narcotic harm nature and illegal nature as well as
have seen little of the world are easy to be seduced and used, adopt indifferent thinking and cherizh
curiosity, therefore paying attention to carrying out education to prevent narcotics among them
looks especially important. We should pay attention to educational functions of “three in one” of
“family-school-society” in the light of characteristics of narcotic crimes of youngsters, perfect the
socializing content of every link to the full, set up actively strategical line of defence to prevent
from youngster involving in narcotics. In recent years we have made a lot of work in this respect.
“The Law of Protection of People under Age” issued in the Twenty-first Meeting of the Standing
Committee of the Seventh National People’s Congress in 1991 and “Law of Proventation of Crimes
of People under Age” issued in the Tenth Meeting of the Standing Committee of the Ninth National
People’s Congress in 1999 all made stipulations for profecting youngsters. According to the train nf
thought for the education of preventing and prohibiting narcotics to grasp from childhood. 2
Educational Committee of the State issued announcement jointly with the Commission of
Prohibiting Narcotics, stipulated for taking education to prohibit narcotics as a component part «if
education of national quality, for bringing formally it into the teaching programme of morl
education of middle school and primery school, asked to carry out various education of prohibiting
narcotics in the universities, middle schools and primery schools in the light of the situation. The
Educational Committee of the State and the Commission of Prohibiting Narcotics of the State
compiled jointly the series of books of prohibiting narcotics suitable to reading of students and
pupils. The Communist Youth League has carried various propaganda activities to prohibit narcotics
among youngsters, mobilize and organize the masses of youngsters to declare war to narcotics.
Many provinces and autonomous regions carried out educational activities of priventation of
narcotics with youngster as main objects. In 1999 according to requirement of the Commission of
Prohibiting Narcotics of the State, the departments of prohibiting narcotics at the county and above
have set up the contacting points for education of preventation of narcotics in 24,223 middle and
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primery schools, guiding directly the schools in carrying out education to prohibit narcoties. In the
future, we still must concentrate our efforts on deepening contents of propaganda and education and
innovating forms of propaganda and education, make youngsters establish consciousness to prohibit
narcotics from childhood realistically.
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Trafficking in Money

Money laundering is the process whereby criminals conceal, move and
legitimise the money they make from crime. The ultimate aim of major
criminals is to make money. To use that money, its illegitimate provenance
has to be concealed and the money washed so that it can be fed into the
wider financial system, spent on valuable assets or a lavish lifestyle, or, as
usually happens, used to fund further criminal activities, paying off associates,
and increasing the power and influence of the crooks themselves and their

gangs.

How do they do it?

Banking channels are, of course the traditional route for laundered funds.
Casinos, bureaux de change, buying real estate or expensive pieces of
jewellery and fine art and even buying lottery tickets are all used by criminals
to launder dirty money. More sophisticated players filter their funds through
their solicitor’s client account, or through securities and commodities brokers
and off-shore trusts. I examine in detail later such methods as underground
and corespondent banking, using companies as a “front” and cashing in
insurance policies, shares or high-yield savings accounts.

The latest EU Money laundering directive (No. 2) extends coverage of money
laundering controls to —
o Accountants and auditors

o Real estate agents
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o Legal advisers

o Precious metals dealers

o Transporters of funds

a And casino operators.

The Proceeds of Crime Act', which was passed in July gives effect to that
Directive and makes the controls on failure to disclose suspicious transactions
much tighter and the prosecution of money laundering very much more
comprehensive. Not only conventional criminal make use of these channels
to transport and conceal cash: so too do terrorists and the investigations of
how terrorists networks are financed which ratcheted up a notch after
September 11" last year revealed an intricate and sophisticated network of
transmitters of funds to and from terrorists and their organisations.

In the 14 years the Serious Fraud Office has been in existence, investigating
and prosecuting major fraud, we have seen many examples of money
laundering. That experience has also confirmed that efficient money
laundering facilities are required by professional and organised criminals just
as much as by the opportunist who knows a good thing when it comes his
way and is content to take a secret and dishonest advantage. The purpose of
organised crime is to make a profit by illegal activity - it matters not whether
it is through fraud or trafficking in drugs, arms or immigrants, or other crimes.
The profits which can be made are huge and cannot conveniently be kept in
cash. If the criminal wants to use his profit, for example to buy a house or a
car, he has to introduce it into the legitimate banking system. All too often
he cannot do that without the help of other criminals who have, all too

frequently, qualifications as lawyers, accountants or bankers.

Please be under no illusions. The money launderer who helps criminals enjoy
the fruits of their crimes is just as much a criminal himself. It is often said
that there would be no thieves without receivers of stolen goods and that is
why the penalty for handling stolen goods is 14 years; the penaity of theft is
7 years. If the original offence happens to be of theft or obtaining property
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by deception then the money launderer very probably commits the offence of
dishonestly assisting in the retention or disposal of stolen goods under the
Theft Act 1968 as well as offences of money laundering per se, for which the

penalty is 14 years on indictment.

Where there is laxity, or even more importantly, the perception that there is
laxity in controls, in banking and investment supervision and regulation,
money launderers and criminals will be attracted. And no regime, however
benevolent wants that sort of business. These are not the gentleman crooks
of “Raffles” fame; he was a creation of fiction and should remain there. The
sort of criminals who make use of gaps in banking supervision, who take
advantage of eyes that are shut to tax evasion, or of money emanating from
drug deals, prostitution rings or the trafficking in human beings, will not
hesitate to use guns, bombs and any other means at their disposal to protect

themselves and their cash.

Assisting criminals has a corrupting and corrosive effect on the professionals
who associate with them. Once he has helped a criminal launder money he is
in their sway. It is difficult to refuse the next request for help. There is the
risk of blackmail - if not by the offender then by others with whom he
conspires. Too often people who never for one moment thought they would
become involved in crime are sucked into the conspiracy and become more or
less willing participants in the execution of that conspiracy.

Invelvement of professional advisers

Professional advisers help serious and organised criminals to launder money,
either by providing expertise or lending credibility to financial transactions.
Solicitors, independent financial advisors, and accountants are obvious targets
for criminals looking for help, but others may also be drawn into the process,
for example estate agents may help criminals to make property purchases
with large sums of cash. Meanwhile, professionals continue to account for

only a tiny percentage of suspicious financial transaction disclosures. In fact
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NCIS, the recipient of all STRs record that 62% of all STRs come from banks,
15% from bureaux de change and 7% from building societies.

Our experience tends to suggest that, on the whole solicitors who launder
money fall into two groups: those (a very small minority) who actively and
knowingly assist criminals ; and those who are either intimidated by their
clients (the recent Customs and Excise prosecution of Louis Glatt, who was
imprisoned for 7 years for money laundering, may have been such a case) or
genuinely over-trusting of an old and valued client. The popular perception of
the crook who comes in off the street and deposits a bag marked swag on the
solicitor’s desk and asks him to mind it for him for a year or so belongs back
with “"Raffles” on the fiction shelf. Far more realistic is the client who has
been in and out of the solicitor’'s office for many years, with a variety of
transactions, may of them mundane and non-contentious and casually slips in
the odd request for the solicitor to “do him a favour”. What better cover for a
criminal’s funds than a nice clean cheque drawn on a respectable solicitor’s

client account?

The solicitor may allow his client account to be used to receive deposits for
investments. The lure to the investor is that the money is safe because a
solicitor is regarded as trustworthy and in any event the Law Society will
compensate should there be any theft. Or perhaps the solicitor's indemnity
insurance policy will be used to guarantee the safety of the investment.

Do not get the impression that all solicitors, accountants, bankers and other
professionals in the financial services industry are dishonest. On the contrary.
The evidence I have seen suggests that the overwhelming majority of such
people are honest; they just may not be alert to the dangers. The Head of
the Economic Crime Unit at NCIS, Jon McNally, was recently quoted as saying
he was “frustrated that [lawyers and accountants] had done relatively little to

assist the police since September 11%.”
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The number of suspicious transaction reports (STRs) last year amounted to
21,251, up 13,000 from the year before, but referrals from solicitors
accounted for only 1% of these. The number of STRs from accountants was
even less: 0.35%, half the amount reported in 1998. NCIS say than motoring
organisations, such as the AA and the RAC have submitted more STRs than
accountants at in recent years. Mr McNally suggested that, in contrast to the
number of STRs reported, half of all money laundering cases involve funds
handled by solicitors or accountants.

In fairness, it would not always be particularly easy to spot as an obvious
laundering of money. There is evidence that laundering is becoming more

and more sophisticated.

Let me share one or two examples of money laundering cases involving
solicitors that the SFO has had to deal with:

Charles Deacon practised as a solicitor in Newcastle-under-Lyme, Staffs.
Together with his co-defendant, James Fuller and a US citizen, ]John Savage,
he was responsible for a fraud which took place over a four year period and
extended into Europe and beyond. Over $19 million was obtained from
victims, of which $14 million has not been recovered.

The nature of the fraud was simple. The victims needed to borrow money.
The defendants claimed to have access to enormous amounts available for
loans — for a fee (the first year’s interest) payable in advance. The advance
fee was to be kept in Deacon’s solicitors clients account ad not to be removed
until the loan was made available. However, the victims never received their
money for the loans and as soon as it reached Deacon’s client account, it was
used, either for his own purposes or for those of Savage and others, or to
repay earlier victims who were threatening to report the matter to the Law
Society.
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The victims included a German engineering company, a Finnish food
processing company, a wealth Danish woman , a firm of English solicitors and
Belling & Co Ltd, the well-known cooker manufacturer.

Experienced and wealthy businessmen were convinced by the claims made by
Deacon and Fuller that they were acting on behalf of the CIA and the US
Government with the direct authority of the American president.  Victims
were shown forged letters to convince them that the scheme was genuine.
Some were shown letters from (then) president Bush Snr, the CIA and the
NatWest Bank. Deacon (the solicitor)’s role was to secure the trust of the
victims and to launder the money through his client account. He got 9 years
in prison for his offences on charges conspiracy to defraud and obtaining
property by deception. He was disqualified as a director for 10 years. His co-
defendants received marginally lesser sentences, proving that the courts look
more severely on a professional man who abuses the trust placed in him.

In another case, a solicitor a Mr A, working within a firm as a consultant,

embarked on a string of fraudulent conduct quite distinct from his work for the firm.

He disregarded restrictions placed on his practising certificate by the OSS (in respect
of an earlier and unrelated transgression with the legal aid fund) and operated as a

solicitor practising from home, mainly dealing with residential conveyancing.

For several years, he failed to discharge client mortgages from the proceeds of sale of
their properties, putting aside just enough money to cover the ongoing mortgage
repayments for a year or so and then teeming and lading from further clients to cover

his tracks as necessary.

In respect of a particularly bold act Mr A re-mortgaged the home of a client he had
known for over 30 years to the tune of £320,000. That money was telegraphically
transferred to the account of another firm of solicitors and dispersed by a solicitor
there, a protégé of our man, who had been grooming him for some time to assist him

in his criminal endeavours, at his behest over a 4 month period. The second solicitor,
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when quizzed on this by the OSS (after initially refusing to co-operate with them)

stated:

He had not created a client file in respect of this matter but recalled that A had

stated that it was the proceeds of a re-mortgage.

¢ All instructions had come from A via a mobile telephone.

e He had not received receipts for any of the cash payments he had purportedly
made, totalling more than £47,000

e He did think it was a bit peculiar

We are still looking for Mr A (photograph and brief summary have now been passed
to Crimestoppers and he is Red flagged with Interpol) and we are waiting to speak
with him prior to interviewing his protégé, who is likely to be charged with s.93A

money laundering and a substantive theft.

One of the problems we face in this country as investigators and prosecutors
is that generally we do not take jurisdiction to try criminal offences unless
they have been committed in England and Wales. The offence in money
laundering is the disposal, handling and transmission of “criminal property”,
which is defined in the Proceeds of Crime Act as the benefit derived from
criminal conduct; and criminal conduct, in turn is defined as -
* conduct which-

(a) constitutes an offence in any part of the United Kingdom, or

(b) would constitute an offence in any part of the United Kingdom if it

occurred there.”
In money laundering cases, the criminal conduct or predicate offence, the
offence which has produced the proceeds which the offender has laundered,
has been committed overseas, the laundering taking place in the UK. Very
often it is not possible, for logistical reasons, to obtain the evidence from
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overseas to prove the predicate offence and the prosecution for laundering

must fail.

Criminals’ use of cash

Cash, as the old saying has it, “has no smell”. It leaves no audit trail; it is
readily transportable and convertible into other currencies. It is the
conventional method of payment for drugs, for prostitution, for the
underworld. While use is made in the pursuit of financial fraud itself of the
range of non-cash payment and money transfer methods, cash is vital to the

workings of most organised crime.

NCIS reports that organised criminals make use of couriers to transport cash
out of the UK, either to pay into banks or other institutions in countries with
less rigorous money laundering regimes, to purchase assets such as property,
or pay for supplies of drugs or other commodities. For example, they say that
UK-based Turkish organised criminals involved in the heroin trade have used
couriers to take cash through UK regional airports. In 2001-2002, HM
Customs and Excise seized approximately £15 million cash at UK ports,
airports and other embarkation points, a significant increase on the previous

year.

Criminals frequently launder cash through legitimate and quasi-legitimate
businesses. These businesses are often owned or part-owned by the criminals
or by close associates, although legitimate businessmen may also be duped
into providing the means for laundering criminal proceeds. The businesses
typically have a high cash turnover, since this makes it easier for criminally
acquired cash to be fed in, for example taxi firms, restaurants, nightclubs and
car sales or repair companies. The same businesses may support money-
making criminality, for example providing the means to transport drugs or the

venue where they are sold.
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We have seen a number of cases coming through the courts where cash was
laundered through bureaux de change; In one case, a few years ago,
another triumph for HM Customs and Excise, the proprietor of a bureau de
change was given 14 years imprisonment for laundering millions through a
bureau in Notting Hill Gate. Criminals have traditionally made use of bureaux
de change and money transmission agents (MTAs), on the assumption that
fewer questions will be asked than at banks, to convert and transfer cash.
Typically, a number of individuals connected with a particular organised crime
group will use several different agents, to chance muiltiple amounts of around
£1,000 to £2,000 over a period of several days in an attempt to avoid
suspicion. Other criminals are reported to launder profits from drugs
trafficking through electronic transfers to destinations in South America via
the US or Europe, sometimes through travel agents. A recent prosecution in
the UK involved Colombian drugs traffickers who had laundered around £47
million through a London bureau de change owned by members of the group.

Underground and correspondent banking

I have mentioned the transmission of terrorist funds and one method which
raised particular suspicion in the aftermath of September 11" was
“underground banking” as a possible method which was employed by
terrorists. It operates on trust, and no records are kept as a rule. Having paid
money to an underground banker, the customer trusts the banker, for a
commission, to arrange with another underground banker abroad that the
intended recipient will receive the agreed sum, usually in the local currency. It
is estimated that there are more than 1,000 underground bankers in the UK
alone, mostly within Asian communities, where the majority of their
customers will be ordinary individuals not criminals. NCIS reports that since
11 September 2001 there has been an increase in financial disclosures
regarding underground banking. This may indicate increased vigilance

amongst financial institutions in respect of suspected terrorist funding.
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The use of correspondent banking is also seen as a method of iaundering
funds. Correspondent accounts are held between banks in order to facilitate
inter-bank transactions. They enable smaller banks or those operating in
foreign jurisdictions to offer a wider range of international banking services.

Although correspondent banking is a legitimate part of the international
banking system, it may be open to abuse if less stringent customer
identification and know your customer checks are required by the banks

involved.

Hey, Big Spender............

The simplest way to launder criminal cash is to buy assets or to spend on a
lavish lifestyle. Traditionally, major criminals have always purchased luxury
goods, such as big houses, in the UK and overseas, valuable jewellery,
artwork and antiques, high performance cars and boats. I mentioned, in a
recent speech, fine art auctions as a particular attraction to criminals to buy
expensive art anonymously, only to have an outraged Sotheby’s on my tail,
reassuring me that their “Know Your Customer” controls are as good as any
bank’s and they employ a compliance officer who reports STRs with the best
of them. Although simple, the use of cash in this way carries the risk of
drawing attention to the big spender, particularly if the pattern of spending
exceeds any obvious sources of income. Therefore, the more astute and
sophisticated criminals are either discreet in their spending habits, or develop
a plausible cover story, such as a business, or losses and gains at a casino.
POCA will be useful here as well; for where there is evidence of a “criminal
lifestyle”, assets will, in the future, be liable to be seized and restrained and
the onus placed on the possessors of the assets to proved the legitimacy of

their provenance.
Confusing the audit trail

Once cash has been placed in the financial system, serious and organised

criminals use a variety of methods to confuse the audit trail, often by passing
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transactions through several stages (layering), each one making it more
difficult to trace the true origin of the funds. For example, cash may be run
through legitimate or quasi-legitimate businesses in the UK, such as travel
agents, takeaway food outlets and money exchanges, and paid into a UK
bank as business income. The UK bank is then used to transfer money to an
overseas bank, often located where the regulatory regime is weak. From
there, the laundered proceeds may be transferred again to another country
by any one of a number of means, including hawala banking, high value
imported goods, or bank transfer. The increased availability of internet banks
and the inherent secrecy of offshore accounts may also provide alternative
means of confusing the audit trail.

Financial products

One way of laundering money is to invest in financial products with a view to
selling them quickly. The use of insurance policies, share portfolios, or high
yield savings accounts to launder money often involves incurring penalties for
the early withdrawal of savings or closing of policies, or the selling of shares
at a loss. Criminals may be prepared to bear such costs if they perceive that
the overall risk of detection is lower than other money laundering methods.
Given that some level of financial expertise may be needed to launder money
effectively in this way, this is an area where criminals may look to corrupt a

financial professional into helping them.

Trusts, too, can be used to launder the proceeds of crime. Assets are placed
into the trust by the settlor and the legal interest of the assets then transfers
to the trust. The trustee then administers the trust according to the wishes of
the settlor. The beneficiary, designated by the settlor, holds the beneficial
interest of those assets. There is evidence of the misuse of trusts by serious
and organised criminals to conceal the proceeds of crime, principally as a
means of layering rather than for the initial placement of cash. The secretive
nature and flexibility of trusts explains their appeal to money launderers, and
also to fraudsters. Some are designed to hide any information relating to the

123



settlor and beneficiary, to the point where the trust deed, if one exists and
can be traced, would be misleading. Others give the trustee discretion to
administer the trust as he or she sees fit. The latter type was used, in an
NCIS example, by one drugs trafficker to place a large amount of money in
trust with his son as beneficiary and himself as trustee, thereby retaining full
control and use of the money. Trusts are often set up in conjunction with
front companies, thus further confusing audit trails and hiding the identities of
the parties. While a trust does not have to be set up by a solicitor, or require
the involvement of a financial advisor or accountant, as with criminal misuse
of financial products, there is some evidence of collusion between criminals
and professional advisors to set up trusts as a means to launder money.

The changing nature of money laundering methods

The methods used to launder the proceeds of crime vary according to
criminals responding to law enforcers cracking down on particular laundering
avenues and to changes in legislation and regulation, and even changes in
the economic environment. In respect of the last, it was widely predicted that
criminals would take advantage of the increased exchange and circulation of
cash during the period of changeover to the euro, particularly from January
to March 2002 after its introduction while the old currencies were still in
circulation as legal tender. However, the FATF (Financial Action Task Force)'s
report on money laundering for 2001-2002 noted little evidence of a
significant increase in financial disclosures directly attributable to the
changeover. It is believed that it is likely that the higher denomination euro
notes, for example the 500 euro note, will be attractive to criminals looking to
deal in cash across Europe, since it will reduce the bulk of large sums. This
may mean that criminals looking to export cash from the UK will also be

drawn towards high denomination euro notes.
Proceeds of crime legislation in the second half of 2002 aimed at ensuring

that criminals do not profit from crime will prompt serious and organised

criminals to look for new and better ways to hide their assets. Some may try
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to move assets overseas, especially those that have ties to countries where

the threat of confiscation is lower.

What is needed urgently is a change in culture, world-wide. We need a
culture which rejects money laundering and regards it as unacceptable to
accept money from dubious sources. Professionals must be prepared to look
long and hard at dubious transactions before accepting the money - no
matter how attractive the business looks on the surface. To help criminals
must be regarded as unacceptable and those who are known to facilitate it

should become pariahs within the financial services sector.

They should know that they will be reported to the authorities by their peers.

Countries —

e where the controllers of the financial institutions were prepared to
forget the real victims of the kind of frauds that are perpetrated
every day;

e where they were prepared to close their eyes when transactions
came across their desk for which there appeared to be no economic

purpose;

¢ where they were prepared to avoid asking any questions when their
customers appeared to acquired wealth from no apparent legitimate

source;

rapidly become the target for those seeking to launder the proceeds of their
crimes. Dirty money, as everybody knows, drives out clean and there is
always the danger that once really serious criminal money takes hold in
financial institutions, the word gets around. Once the world’s top 500 banks
got the perception that that was the case over here, then you would not see

them for dust.
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The fact that we continue to attract and retain the world’s quality financial
institutions here in London shows that we have succeeded in avoiding many

of the dangers I have outlined - but constant vigilance remains vital.

e The Law Society has recently issued new guidance on money laundering

e The Metropolitan Police and the FSA maintain websites with up to date
warnings about common frauds and scams

e Our own SFO website gives details of the modus operandi of all our
convicted defendants

e Police Forces, Trading Standards Offices and the FSA mount Consumer
education and awareness campaigns

And of course I and my colleagues take every possible opportunity, at fora
such as this, to drive home the message to fellow professionals that we all
have a part to play in ensuring that financial criminals do not us our services
to assist them in defrauding the public or the financial services industry.

The watchwords must be vigilance and scepticism. These will not stifle
commercial enterprise nor drive away clients. A professional adviser or lender
who takes a close and healthy interest in his clients business will be
welcomed by the honest client. If the client seems reluctant to explain
precisely what his intentions are and how his scheme will make money —

beware !

' Proceeds of Crime Act 2002
Part 7

Section 327 Concealing etc

(1) A person commits an offence if he-
(a) conceals criminal property;
(b) disguises criminal property;
(c) converts crirninal property;
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(d) transfers criminal property;
(e) removes criminal property from England and Wales or from Scotland or from Northern Ireland.
(2) But a person does not commit such an offence if-
(a) he makes an authorised disclosure under section 338 and (if the disclosure is made before he
does the act mentioned in subsection (1)) he has the appropriate consent;
(b) he intended to make such a disclosure but had a reasonable excuse for not doing so;
(c) the act he does is done in carrying out a function he has relating to the enforcement of any
provision of this Act or of any other enactment relating to criminal conduct or benefit from
criminal conduct.
(3) Concealing or disguising criminal property includes concealing or disguising its nature, source,
location, disposition, movement or ownership or any rights with respect to it.

Section 328 Arrangements
(1) A person commits an offence if he enters into or becomes concerned in an arrangement which he
knows or suspects facilitates (by whatever means) the acquisition, retention, use or control of criminal
property by or on behalf of another person.
(2) But a person does not commit such an offence if-
(a) he makes an authorised disclosure under section 338 and (if the disclosure is made before he
does the act mentioned in subsection (1)) he has the appropriate consent;
(b) he intended to make such a disclosure but had a reasonable excuse for not doing so;
(c) the act he does is done in carrying out a function he has relating to the enforcement of any
provision of this Act or of any other enactment relating to criminal conduct or benefit from
criminal conduct.

Section 329 Acquisition, use and possession

(1) A person commits an offence if he-
(a) acquires criminal property;
(b) uses criminal property;
(c) has possession of criminal property.

(2) But a person does not commit such an offence if-
(a) he makes an authorised disclosure under section 338 and (if the disclosure is made before he
does the act mentioned in subsection (1)) he has the appropriate consent;
(b) he intended to make such a disclosure but had a reasonable excuse for not doing so;
(c) he acquired or used or had possession of the property for adequate consideration;
(d) the act he does is done in carrying out a function he has relating to the enforcement of any
provision of this Act or of any other enactment relating to criminal conduct or benefit from
criminal conduct.

(3) For the purposes of this section-
(a) a person acquires property for inadequate consideration if the value of the consideration is
significantly less than the value of the property;
(b) a person uses or has possession of property for inadequate consideration if the value of the
consideration is significantly less than the value of the use or possession:
(c) the provision by a person of goods or services which he knows or suspects may help another to
carry out criminal conduct is not consideration.

Section 330 Failure to disclose: regulated sector
(1) A person commits an offence if each of the following three conditions is satisfied.
(2) The first condition is that he-
(a) knows or suspects, or
(b) has reasonable grounds for knowing or suspecting,
that another person is engaged in money laundering.
(3) The second condition is that the information or other matter-
(a) on which his knowledge or suspicion is based, or
(b) which gives reasonable grounds for such knowledge or suspicion,
came to him in the course of a business in the regulated sector.
(4) The third condition is that he does not make the required disclosure as soon as is practicable after
the information or other matter comes to him.
(5) The required disclosure is a disclosure of the information or other matter-
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(a) to a nominated officer or a person authorised for the purposes of this Part by the Director
General of the National Criminal Intelligence Service;
(b) in the form and manner (if any) prescribed for the purposes of this subsection by order under
section 339.
(6) But a person does not commit an offence under this section if-
(a) he has a reasonable excuse for not disclosing the information or other matter;
(b) he is a professional legal adviser and the information or other matter came to him in privileged
circumstances;
(c) subsection (7) applies to him.
(7) This subsection applies to a person if-
(a) he does not know or suspect that another person is engaged in money laundering, and
(b) he has not been provided by his employer with such training as is specified by the Secretary of
State by order for the purposes of this section.
(8) In deciding whether a person committed an offence under this section the court must consider
whether he followed any relevant guidance which was at the time concerned-
(a) issued by a supervisory authority or any other appropriate body,
(b) approved by the Treasury, and
(c) published in a manner it approved as appropriate in its opinion to bring the guidance to the
attention of persons likely to be affected by it.
(9) A disclosure to a nominated officer is a disclosure which-
(a) is made to a person nominated by the alleged offender's employer to receive disclosures under
this section, and
(b) is made in the course of the alleged offender's employment and in accordance with the
procedure established by the employer for the purpose.
(10) Information or other matter comes to a professional legal adviser in privileged circumstances if it
is communicated or given to him-
(a) by (or by arepresentative of) a client of his in connection with the giving by the adviser of
legal advice to the client,
(b) by (or by a representative of) a person seeking legal advice from the adviser, or
(c) by a person in connection with legal proceedings or contemplated legal proceedings.
(11) But subsection (10) does not apply to information or other matter which is communicated or given
with the intention of furthering a criminal purpose.
(12) Schedule 9 has effect for the purpose of determining what is-
(a) a business in the regulated sector;
(b) a supervisory authority.
(13) An appropriate body is any body which regulates or is representative of any trade, profession,
business or employment carried on by the alleged offender.

Section 331 Failure to disclose: nominated officers in the regulated sector
(1) A person nominated to receive disclosures under section 330 commits an offence if the conditions
in subsections (2) to (4) are satisfied.
(2) The first condition is that he-
(a) knows or suspects, or
(b) has reasonable grounds for knowing or suspecting,
that another person is engaged in money laundering.
(3) The second condition is that the information or other matter-
(a) on which his knowledge or suspicion is based, or
(b) which gives reasonable grounds for such knowledge or suspicion,
came to him in consequence of a disclosure made under section 330.
(4) The third condition is that he does not make the required disclosure as soon as is practicable after
the information or other matter comes to him.
(5) The required disclosure is a disclosure of the information or other matter-
(a) to a person authorised for the purposes of this Part by the Director General of the National
Criminal Intelligence Service;
(b) in the form and manner (if any) prescribed for the purposes of this subsection by order under
section 339.
(6) But a person does not commit an offence under this section if he has a reasonable excuse for not
disclosing the information or other matter.
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(7) In deciding whether a person committed an offence under this section the court must consider
whether he followed any relevant guidance which was at the time concerned-
(a) issued by a supervisory authority or any other appropriate body,
(b) approved by the Treasury, and
(c) published in a manner it approved as appropriate in its opinion to bring the guidance to the
attention of persons likely to be affected by it.
(8) Schedule 9 has effect for the purpose of determining what is a supervisory authority.
(9) An appropriate body is a body which regulates or is representative of a trade, profession, business
or employment.

Section 332 Failure to disclose: other nominated officers
(1) A person nominated to receive disclosures under section 337 or 338 commits an offence if the
conditions in subsections (2) to (4) are satisfied.
(2) The first condition is that he knows or suspects that another person is engaged in money laundering.
(3) The second condition is that the information or other matter on which his knowledge or suspicion is
based came to him in consequence of a disclosure made under section 337 or 338.
(4) The third condition is that he does not make the required disclosure as soon as is practicable after
the information or other matter comes to him.
(5) The required disclosure is a disclosure of the information or other matter-
(a) to a person authorised for the purposes of this Part by the Director General of the National
Criminal Intelligence Service;
(b) in the form and manner (if any) prescribed for the purposes of this subsection by order under
section 339.
(6) But a person does not commit an offence under this section if he has a reasonable excuse for not
disclosing the information or other matter.

Section 333 Tipping off

(1) A person commits an offence if-
(a) he knows or suspects that a disclosure falling within section 337 or 338 has been made, and
(b) he makes a disclosure which is likely to prejudice any investigation which might be conducted
following the disclosure referred to in paragraph (a).

(2) But a person does not commit an offence under subsection (1) if-
(a) he did not know or suspect that the disclosure was likely to be prejudicial as mentioned in
subsection (1);
(b) the disclosure is made in carrying out a function he has relating to the enforcement of any
provision of this Act or of any other enactment relating to criminal conduct or benefit from
criminal conduct;
(c) he is a professional legal adviser and the disclosure falls within subsection (3).

(3) A disclosure falls within this subsection if it is a disclosure-
(a) to (or to a representative of) a client of the professional legal adviser in connection with the
giving by the adviser of legal advice to the client, or
(b) to any person in connection with legal proceedings or contemplated legal proceedings.

(4) But a disclosure does not fall within subsection (3) if it is made with the intention of furthering a

criminal purpose.

Section 334 Penalties

(1) A person guilty of an offence under section 327, 328 or 329 is liable-
(a) on summary conviction, to imprisonment for a term not exceeding six months or to a fine not
exceeding the statutory maximum or to both, or
{b) on conviction on indictment, to imprisonment for a term not exceeding 14 years or to a fine or
to both.

(2) A person guilty of an offence under section 330, 331, 332 or 333 is liable-
(a) on summary conviction, to imprisonment for a term not exceeding six months or to a fine not
exceeding the statutory maximum or to both, or
(b) on conviction on indictment, to imprisonment for a term not exceeding five years or to a fine or
to both.

Section 335 Appropriate consent
(1) The appropriate consent is-
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(a) the consent of a nominated officer to do a prohibited act if an authorised disclosure is made to
the nominated officer;
(b) the consent of a constable to do a prohibited act if an authorised disclosure is made to a
constable;
(c) the consent of a customs officer to do a prohibited act if an authorised disclosure is made to a
customs officer.
(2) A person must be treated as having the appropriate consent if-
(a) he makes an authorised disclosure to a constable or a customs officer, and
(b) the condition in subsection (3) or the condition in subsection (4) is satisfied.
(3) The condition is that before the end of the notice period he does not receive notice from a constable
or customs officer that consent to the doing of the act is refused.
(4) The condition is that-
(a) before the end of the notice period he receives notice from a constable or customs officer that
consent to the doing of the act is refused, and
(b) the moratorium period has expired.
(5) The notice period is the period of seven working days starting with the first working day after the
person makes the disclosure.
(6) The moratorium period is the period of 31 days starting with the day on which the person receives
notice that consent to the doing of the act is refused.
(7) A working day is a day other than a Saturday, a Sunday, Christmas Day, Good Friday or a day
which is a bank holiday under the Banking and Financial Dealings Act 1971 (c. 80) in the part of the
United Kingdom in which the person is when he makes the disclosure.
(8) References to a prohibited act are to an act mentioned in section 327(1), 328(1) or 329(1) (as the
case may be).
(9) A nominated officer is a person nominated to receive disclosures under section 338.
(10) Subsections (1) to (4) apply for the purposes of this Part.

Section 336 Nominated officer: consent
(1) A nominated officer must not give the appropriate consent to the doing of a prohibited act unless
the condition in subsection (2), the condition in subsection (3) or the condition in subsection (4) is
satisfied.
(2) The condition is that-
(2) he makes a disclosure that property is criminal property to a person authorised for the purposes
of this Part by the Director General of the National Criminal Intelligence Service, and
(b) such a person gives consent to the doing of the act.
(3) The condition is that-
(2) he makes a disclosure that property is criminal property to a person authorised for the purposes
of this Part by the Director General of the National Criminal Intelligence Service, and
(b) before the end of the notice period he does not receive notice from such a person that consent
to the doing of the act is refused.
(4) The condition is that-
(a) he makes a disclosure that property is criminal property to a person authorised for the purposes
of this Part by the Director General of the National Criminal Intelligence Service,
(b) before the end of the notice period he receives notice from such a person that consent to the
doing of the act is refused, and
(c) the moratorium period has expired.
(5) A person who is a nominated officer commits an offence if-
(a) he gives consent to a prohibited act in circumstances where none of the conditions in
subsections (2), (3) and (4) is satisfied, and
(b) he knows or suspects that the act is a prohibited act.
(6) A person guilty of such an offence is liable-
(a) on summary conviction, to imprisonment for a term not exceeding six months or to a fine not
exceeding the statutory maximum or to both, or
(b) on conviction on indictment, to imprisonment for a term not exceeding five years or to a fine or
to both.
(7) The notice period is the period of seven working days starting with the first working day after the
nominated officer makes the disclosure.
(8) The moratorium period is the period of 31 days starting with the day on which the nominated
officer is given notice that consent to the doing of the act is refused.

130



(9) A working day is a day other than a Saturday, a Sunday, Christmas Day, Good Friday or a day
which is a bank holiday under the Banking and Financial Dealings Act 1971 (c. 80) in the part of the
United Kingdom in which the nominated officer is when he gives the appropriate consent.

(10) References to a prohibited act are to an act mentioned in section 327(1), 328(1) or 529(1) (as the
case may be).

(11) A nominated officer is a person nominated to receive disclosures under section 338.

Section 337 Protected disclosures
(1) A disclosure which satisfies the following three conditions is not to be taken to breach any
restriction on the disclosure of information (however imposed).
(2) The first condition is that the information or other matter disclosed came to the person making the
disclosure (the discloser) in the course of his trade, profession, business or employment.
(3) The second condition is that the information or other matter-
(a) causes the discloser to know or suspect, or
(b) gives him reasonable grounds for knowing or suspecting,
that another person is engaged in money laundering.
(4) The third condition is that the disclosure is made to a constable, a customs officer or a nominated
officer as soon as is practicable after the information or other matter comes to the discloser.
(5) A disclosure to a nominated officer is a disclosure which-
(a) is made to a person nominated by the discloser's employer to receive disclosures under this
section, and
(b) is made in the course of the discloser's employment and in accordance with the procedure
established by the employer for the purpose.

Section 338 Authorised disclosures
(1) For the purposes of this Part a disclosure is authorised if-
(a) it is a disclosure to a constable, a customs officer or a nominated officer by the alleged offender
that property is criminal property,
(b) it is made in the form and manner (if any) prescribed for the purposes of this subsection by
order under section 339, and
(c) the first or second condition set out below is satisfied.
(2) The first condition is that the disclosure is made before the alleged offender does the prohibited act.
(3) The second condition is that-
(a) the disclosure is made after the alleged offender does the prohibited act,
(b) there is a good reason for his failure to make the disclosure before he did the act, and
(c) the disclosure is made on his own initiative and as soon as it is practicable for him to make it.
(4) An authorised disclosure is not to be taken to breach any restriction on the disclosure of information
(however imposed).
(5) A disclosure to a nominated officer is a disclosure which-
(a) is made to a person nominated by the alleged offender's employer to receive authorised
disclosures, and
(b is made in the course of the alleged offender's employment and in accordance with the
procedure established by the employer for the purpose.
(6) References to the prohibited act are to an act mentioned in section 327(1), 328(1) or 329(1) (as the
case may be).

Section 339 Form and manner of disclosures

(1) The Secretary of State may by order prescribe the form and manner in which a disclosure under
section 330, 331, 332 or 338 must be made.

(2) An order under this section may also provide that the form may include a request to the discloser to
provide additional information specified in the form.

(3) The additional information must be information which is necessary to enable the person to whom
the disclosure is made to decide whether to start a money laundering investigation.

(4) A disclosure made in pursuance of a request under subsection (2) is not to be taken to breach any
restriction on the disclosure of information (however imposed).

(5) The discloser is the person making a disclosure mentioned in subsection (1).

(6) Money laundering investigation must be construed in accordance with section 341(4).

(7) Subsection (2) does not apply to a disclosure made to a nominated officer.
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Section 340 Interpretation
(1) This section applies for the purposes of this Part.
(2) Criminal conduct is conduct which-
(a) constitutes an offence in any part of the United Kingdom, or
(b) would constitute an offence in any part of the United Kingdom if it occurred there.
(3) Property is criminal property if-
(a) it constitutes a person's benefit from criminal conduct or it represents such a benefit (in whole
or part and whether directly or indirectly), and
(b) the alleged offender knows or suspects that it constitutes or represents such a benefit.
(4) It is immaterial-
(a) who carried out the conduct;
(b) who benefited from it;
(c) whether the conduct occurred before or after the passing of this Act.
(5) A person benefits from conduct if he obtains property as a result of or in connection with the
conduct.
(6) If a person obtains a pecuniary advantage as a result of or in connection with conduct, he is to be
taken to obtain as a result of or in connection with the conduct a sum of money equal to the value of the
pecuniary advantage.
(7) References to property or a pecuniary advantage obtained in connection with conduct include
references to property or a pecuniary advantage obtained in both that connection and some other.
(8) If a person benefits from conduct his benefit is the property obtained as a result of or in connection
with the conduct.
(9) Property is all property wherever situated and includes-
(a) money;
(b) all forms of property, real or personal, heritable or moveable;
(c) things in action and other intangible or incorporeal property.
(10) The following rules apply in relation to property-
(a) property is obtained by a person if he obtains an interest in it;
(b) references to an interest, in relation to land in England and Wales or Northem Ireland, are to
any legal estate or equitable interest or power;
(c) references to an interest, in relation to land in Scotland, are to any estate, interest, servitude or
other heritable right in or over land, including a heritable security;
(d) references to an interest, in relation to property other than land, include references to a right
(including a right to possession).
(11) Money laundering is an act which-
(a) constitutes an offence under section 327, 328 or 329,
(b) constitutes an attempt, conspiracy or incitement to commit an offence specified in paragraph
(a,
() constitutes aiding, abetting, counselling or procuring the commission of an offence specified in
paragraph (a), or
(d) would constitute an offence specified in paragraph (a), (b) or (c) if done in the United Kingdom.
(12) For the purposes of a disclosure to a nominated officer-
(a) references to a person's employer include any body, association or organisation (including a
voluntary organisation) in connection with whose activities the person exercises a function
(whether or not for gain or reward), and
(b) references to employment must be construed accordingly.
(13) References to a constable include references to a person authorised for the purposes of this Part by
the Director General of the National Criminal Intelligence Service.
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MONEY LAUNDERING: PROBLEMS IN SOUTH AFRICA AND ACTIONS
TAKEN TO COUNTER THEM- AN OVERVIEW

PAPER DELIVERED BY ADV LYNETTE C DAVIDS AT THE INTERNATIONAL
ASSOCIATION OF PROSECUTORS’ 777 ANNUAL CONFERENCE, LONDON,
8- 12 SEPTEMBER 2002

A. INTRODUCTION

Money laundering can be described as an international phenomenon, as it is no
longer confined to a particular country or region. It is widely accepted that the
rapid development in communication and information exchange systems impacts
on financial and commercial transactions. This means that information and
money are increasingly being accessed and moved by individuals and
enterprises through communication networks, which transcends our national

borders.

With the demise of trade barriers between countries, foreign direct investment
and the technological advancements, as the main drivers of giobalization',
conditions conducive to the expansion of money laundering across the globe

have been created.
The global threat of the illicit trafficking in money is reflected in the following:

“The money screamed across the wires, its provenance fading in a maze
of electronic transfers, which shifted it, hid it, broke it up into manageable
wads which would be withdrawn and redeposited elsewhere, obliterating

the trail.”?

! Hill, Global Business, 2™ ed. 2000.
Linda Davies, Nest of Vipers, quoted in an Internet article on Money Laundering.

133



In a paper by the International Monetary Fund it has been stated that
globalization and financial market integration in particular, facilitates financial
abuse, which includes money laundering. > There is general international
consensus that money laundering erodes the effectiveness of macro-economic
policies, destabilizes financial markets, weakens financial systems, which could
lead to the decline in foreign investment, corrupts financial and legal institutions

and undermines democracies.

Although South Africa has not been unaffected by global developments, money
laundering as a phenomenon is relatively new to the country. As the pre-
democratic era was characterized by political events and the isolation of South
Africa from the international arena, serious crime (in particular organized crime
and money laundering) did not pose a problem. The former government’s efforts

were directed at suppressing the democratic movement.

In 1994 the change in government not only heralded in a new democratic
dispensation, but South Africa reentered the internationai arena. Consequently,
the opening up of South Africa’s borders, foreign trade and investment became
an integral part of the new South Africa. With these developments, South Africa
also experienced an escalation in its crime levels, particularly from organized
crime groups (such as the Nigerians, Chinese Triads, Russians and Bulgarians)
who took advantage of the well — developed infrastructures of the South African
society. The law enforcement agencies at the time were not designed to deal
with the sophisticated criminal activities that started to infiltrate our social and

financial structures.

The new government had to contend with major reconstruction processes to
rebuild a society that has been destroyed by apartheid. At the same time it had

s Paper prepared by the Monetary and Exchange Affairs and Policy Development and
Review Departments of the International Monetary Fund, February 12, 2001.
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to focus its attention on fighting the escalation in criminal activities with scant
resources, as there was an outflow of skilled people from the public sector and
law enforcement agencies to the private sector. Faced with a weakened law
enforcement and ineffective laws to deal with organized crime and money

laundering, the government of the day had to redress these areas.

In this context the paper will consider the extent and impact of money laundering
in South Africa, the regional factors conducive to money laundering, emerging

trends and the actions taken to counter the problems facing South Africa.

B. MONEY LAUNDERING IN SOUTH AFRICA

(i) Extent and Impact (Some Statistics will be provided during the

presentation)

As indicated above money laundering as a phenomenon” is relatively new in
South Africa. The extent of money laundering and its full impact must still be
determined.® There are no official statistics readily available on money laundering
incidence in South Africa.” However recent reports indicate that from an

international perspective, South Africa attracts a large amount of laundered

4 The proceeds of criminal activity has been criminalized in the Drugs and Drug- Trafficking

Act, Act No 142 of 1999, Proceeds of Crime Act, Act No 76 of 1996 and Prevention of Organized
Crime Act, Act 121 of 1998. See infra for a discussion on the deveiopments around the
crimir:alisation of money laundering in South Africa.

5 The debate as to how to measure money laundering and whether it can be determined is
ongoing. There has been little research conducted to determine the extent and impact of money
laundering in South Africa.

4 P Smit, Clean Money Suspect Source, Turning Organized Crime Against Itself, Institute
for Security Studies Monograph No. 51 January 2001. In order to have some idea of the extent of
the problem (both locally and globally) reliance has been placed on indicators such as the
number of suspicions transactions identified by the financial institutions, number of organized
criminal groupings identified by law enforcement agencies, the number of prosecutions for money
laundering and forfeiture of the proceeds of criminal activities.
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money. ® In another report it has been suggested that evidence has been found
that a substantial amount of “dirty” money is transferred internationally from

South Africa in both physical and electronic form.®

According to international indications of money laundering in South Africa, the
Walker Model of 1998'° rated South Africa relatively low as a country to attract
money launderers and suggests that South Africa falls outside the top 20
countries in terms of the flows of money laundering. The lack of available official
statistics and the apparent favourable rating, however, are not indicators for the
non-existence of money laundering. In fact current indications are that South

Africa is fast becoming a target for laundering activities.

(i) Regional factors contribution to the growth of money laundering

Some of the regional factors creating the conditions for targeting South Africa as

a destination for money laundering are the following:

The presence of organized groups'': According to official statistics there were
278 active criminal organizations known to the South African Police in 1994. By
1995 this number has grown to 481.'? In 1999 an additional 500 groups have

been identified, of which the full extent of the criminal groups is still unknown.™

8 Article published in Business news, 3 August 2001 (by G Choppin of the Business
Advisory Firm Ernst & Young).

9 S Saunders, Money Laundering and the Rand, Professional Management Review, June
2002.

10 Modelling Global Money Laundering Flows, 1998.
" The link between money laundering and organized crime is well established.

12 P Smit, 19.

18 P Smit, 19.
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The most significant offences committed by the organized groups are drug
trafficking. It has been stated that the growing criminalization of South African
society is notably linked to drug production and trafficking. However, drugs are
not the only crime commodity, South Africa’s natural resources, such as gold,
diamonds, ivory, abalone and rhino horn are marketed through organized groups

to other parts of the world.

Strong financial institution and market systems: Although South Africa is
described as a developing country it has a dynamic economy, which is served by
a well-developed modern banking system and a sophisticated stock exchange.
This, and the easy capital flow to and from international financial markets makes
it's easy to recycle dirty money. At the same time it becomes more difficult to

trace the illegal money flows.

Parallel economies: South Africa has a large informal business sector, which at
times operates within the formal sector of the economy. However, in some
instances, they operate in a largely unregulated environment or do not comply
with stringent financial control systems. There is also evidence of a growing
underground banking systems where cash is not the only commodity. Gold in
particular, appears to be offering an attractive alternative to money launders in
that it provides anonymity and can be traded on world markets. Given the
secretive nature of money laundering the informal business sector undoubtedly
provides a breeding ground for money launderers and remains widely open to

abuse.

Porous borders: South Africa has very porous borders (long land and sea
borders with little natural boundaries), which facilitates the smuggling of
contraband into the country. They are also being exploited for the smuggling of
goods out of the country, for example, hijacked cars and cash or foreign currency
to neighbouring countries. Weak border controls in South Africa also provide

added opportunities for transporting illegal goods in and out of the country,
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(iii) Emerging Trends

Although activities relating to the proceeds of crime (only later criminalized as
money laundering per se) have been criminalized since 1992, there is a limited
understanding of the money laundering patterns.' In a recent study, a first of its
kind undertaken in South Africa, an attempt was made to identify the major
money laundering trends. According to this limited study the following trends

seem to be emerging:*®

< The purchasing of goods and properties: It is stated that South African
criminals are inclined to spend their ill-gotten gains on luxury items, such
as, luxury motor vehicles, property, expensive clothes, yachts and jet skis.
It is difficult to determine whether these purchases are being made with
the intention to launder the money or simply to maintain or improve their

life styles.

The problems associated with these types of purchases are that they are
often made in cash and from second hand dealers. In the case of property
purchases, front companies are sometimes formed to register the property
in its name. Often times, the trust accounts of attorneys are being used to
launder the money. It seems that the assets purchased with the proceeds
of some or other criminal activity remain in the country, as there are no
clear indications of the exportation of goods to other countries. Given the
pordus borders it is possible that some of the goods might find their way to

neighbouring states.

14 L De Koker, Money Laundering Trends in South Africa, 2002. The study was a result
from a workshop held on 5 December 2001 hosted and facilitated by the Centre for the Study of
Economic Crime of the Rand Afrikaans University, which has drawn on the experience of law
enforcement agencies and other experts in the field. The British High Commission in South
Africa primarily funded this study.

15 L De Koker, pages 15 — 26.
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% Abuse of businesses, corporate entities and Trusts: Criminals are using
business activities and business enterprises to launder their money. It has
been found that front companies are being incorporated with legitimate
businesses as a veil to disguise their illegal criminal activities, for example,
drug trading or fraudulent investment schemes. The opportunity is
therefore created to mix the proceeds of the illegal activities with those of
the legitimate business and deposited into a bank account as the
proceeds of the company. A common feature of these companies is that

they are involved in export and import trade.

It has also been found that family trusts are often registered for the
purpose of using the bank account of the Trust to conceal the source of
the money or to register property purchased with the proceeds of crime, in

the name of the Trust.

3

*

Abuse of financial Systems: Although the strict exchange control system
has contributed to the deterrence of large scale abuse of the financial
system by international launderers, South African criminals are abusing
the system in a variety of ways, for example, use of bank accounts,
financial instruments (such as Bearer Bonds, Negotiable Certificates of
Deposits and Prime Bank Instruments) and credit card facilities,

purchasing of securities and insurance policies.

South Africa also has a large market for second hand insurance policies
(i.e. where policy holders sell their policies in the secondary market),
which up until now falls outside the regulatory framework of the investment
and insurance industry. These secondary markets are open to abuse and
often the mechanism through which various fraudulent schemes are being
perpetrated. There is a growing tendency for criminals to use second

hand insurance policies to launder their ill-gotten gains due to the
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anonymity they provide and the fact that it does not leave a trail. This
market therefore provides the ideal opportunity for criminals to remain

undetected.

The use of cash and currency: There is evidence that substantial amounts
of cash are being transported to and from South Africa across its borders.
It was found during the monitoring of domestic flights that a substantial
amount of cash was carried by passengers, either on their bodies or
suitcases. It was also found that cash are sometimes exchanged for
foreign currency or laundered through legal and illegal casinos. In the
former case it is not unreasonable to assume that such purchases of
foreign currency are destined to support further criminal activity in a

foreign country.

It is evident from this study that money laundering in South Africa is emerging

along the same lines as the trends found internationally discussed in the Egmond

Report on the 100 money laundering cases in the world. This is a clear

indication that money laundering is universal in nature, but might differ in the
degree of sophistication. The South Africa study seems to indicate that money
laundering in South Africa has not yet reached the levels of sophistication found

internationally.

C.

(i)

ACTIONS TAKEN TO COUNTER THE PROBLEMS

Legislation

The Drugs and Drug-Trafficking Act

South African legislation pertaining to money laundering dates back to 1992 with
the criminalisation of the conversion of any property, which is the proceeds of a
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drug related offence."® The Drugs and Drug-Trafficking Act has criminalized inter
alia the laundering of proceeds of specific drug-related offences and required the
reporting of suspicious transactions involving the proceeds of drug — related
offences. It also made provision for mechanisms for restraining and confiscation
orders in respect of such proceeds, including international assistance to enforce

foreign confiscation orders.

The fact that the laundering of the proceeds of crime was not criminalized outside
of this Act, limited its scope, so that even if laundering activities were taking place
outside the drug context, it would not be an offence. This legislation was
therefore inadequate to combat money laundering in a broader context. Because
money laundering was not itself an offence, little attention was paid to the
investigation of money laundering schemes. Even with the limited scope of
money laundering in the context of drug-related offences, little resources were
devoted to fighting this crime.”” As pointed out earlier, the law enforcement

agencies were not designed to fight serious crime.

The result was that there were no prosecutions instituted in terms of this Act.
The reporting of suspicious transactions in terms of the Act also had limited
success. Mixed reports have been received as to the number of suspicious
transactions that were reported by the banks in terms of the Act. Whatever the
correct number it appears that it was less than 80 reports. As far as the
confiscation provisions are concerned, it appears that they were only applied in

one prosecution.'®

The Proceeds of Crime Act

16 The Drugs and Drug Trafficking Act No 142 of 1992 limited the scope of the offence to

the laundering of the proceeds of drug offences.
" P Smit, 31.

18 P Smit, 32
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In 1996, the Proceeds of Crime Act'® was promulgated to widen the scope of the
laundering of proceeds to any type of underlying criminal activity. This was part
of a broader Law Reform Program put into motion by the new government in
1994.

In terms of this Act it was an offence for any person who performed any act that
resulted (or may have resulted) in concealing the nature of the proceeds of crime,
enabling a person to avoid prosecution or diminishing such proceeds. In addition
to this, the Act also created two new offences by criminalizing the actions of a
person who assisted another to benefit from the proceeds of crime and any
person who acquired, possessed or used the proceeds of crime of another
person. These offences were introduced to deal with those situations where

individuals became involved in the later stages of the money laundering scheme.

The Act also widened the scope of the reporting duty, first introduced under the
Drug-Trafficking Act, to place an obligation on any person who carries on a
business (or is in charge) to report suspicious transactions. Previously this
obligation was only on directors, managers or executive officers of a financial
institution.  Although some banks and businesses were reluctant to report
suspicious transactions, indications are that the majority of the reported

transactions under the Proceeds of Crime Act came from the banks.

The Act also repealed the confiscation procedures and made provision for similar
procedures, however, it could only be instituted after the conviction of the

accused of a profit — generating crime, such as fraud, theft, drug-trafficking etc.

There are no reported cases on the money laundering offences under this Act,
nor has there been any prosecutions instituted. The confiscation procedures

have been applied in three cases.

¢ Act No. 76 of 1996. See L De Koker, Money Laundering Control in South Africa — A
South African Response to an American Comment, Financial Crime Review, Spring 2001, 10.
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The little success achieved under this Act, once again highlighted the lack of
effective implementation mainly due to lack of skills and experience in
investigations and prosecutions. The lack of cooperation received from the banks
and businesses also made it difficult to investigate money laundering, thus

contributing to the unsuccessful implementation of the Act.

The Prevention of Organised Crime Act: The Current Law

As the two previous pieces of legislation were inadequate to combat organized
crime and money laundering, the Prevention of Organized Crime Act?® (POCA),
which is modeled on the RICO statutes of the United States was promulgated
and came into effect on 21 January 1999. It repealed the Drugs and Drug-
Trafficking Act and the Proceeds of Crime Act, bringing about major
improvements in the ambit of money laundering offences, reporting obligations
and asset forfeiture and confiscation provisions. This law now criminalizes money
laundering as a separate and distinct offence. It is also the first legisiation to
criminalise organized crime and gang groups. This Act contains comprehensive

provisions relating to:

% racketeering offences and criminal gangs;

% money laundering in general and also in respect of racketeering activities;
whether it was committed in or outside of the Republic of South Africa;

+ reporting obligations for businesses coming in possession of suspicicus
property; and

< the creation of mechanisms for both the criminal confiscation of the
proceeds of crime and for civil forfeiture of proceeds and instrumentalities
of offences.

2 Act No 121 0f 1998.
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The seriousness with which the South African legislature views money
laundering and organized crime is reflected in the penal provisions. In respect of
the money laundering offence provision is made for a penalty of R100million
Rand (US$ 9 million) or for a period of imprisonment not exceeding 30 years. In
respect of money laundering in the context of racketeering, a fine not exceeding
R1000 million ($US 90 million) or for a maximum of life imprisonment can be

imposed.
The Financial Intelligence Centre Act

In November 2001 The Financial Intelligence Centre Act*' was promulgated and
certain provisions came into operation on 31 January 2002. This Act makes
provision for the establishment of a Financial Intelligence Centre within the
National Treasury Department and a Money Laundering Advisory Council and
related matters as a control mechanism to facilitate the prevention, detection,

investigation and prosecution of money laundering.

The Act therefore includes extensive money laundering control measures in

respect of the following duties of Accountable Institutions:?

+ identifying clients and other persons;

«» keeping records;

< reporting of cash transactions;

< reporting of suspicious and unusual transactions;

< reporting of electronic transfers to and from the Republic of South Africa

In addition, the Act places an obligation on any person who conveys cash, which
exceeds the prescribed limit to and from the Republic of South Africa. It further

z Act No 38 of 2002.

2 Casinos, estate agents, attorneys, insurance brokers, postal services and car dealerships

are among 19 commercial institutions, which will be affected by these duties.
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places an obligation on Supervisory Bodies® and the South African Revenue
Service to convey all information, which they might obtain, which indicates that
an Accountable Institution has (knowingly or unknowingly) received the proceeds
of unlawful activities. This latter duty really ensures that Accountable Institutions

are not left unaffected where they are being used for money-laundering purposes.

Accountable Institutions are now forced to comply with their obligations under
this Act, as it is a criminal offence for any failure on their part.

South Africa also has legislation to deal with matters requiring international
cooperation.?* The International Co-operation in Criminal Matters Act facilitates
the obtaining of evidence to and from foreign States, the transferring of the
proceeds of crime, the carrying out of foreign penal orders and sentences. These
legislations again were part of the law reform program to deal with serious crime

in a comprehensive manner.

(ii) International Responsibility to Combat Money Laundering

South Africa has also taken positive steps to comply with its international
responsibility to combat money laundering. In this regard the following can be

cited as examples:

«» South Africa has acceded to the Vienna Convention (Un Convention
Against lllicit Traffic in Narcotic Drugs and Psychotropic substances) in
1998.

= The Supervisory Bodies include the Financial Services Board, South African Reserve

Bank, Registrar of Companies, Public Accounts and Auditors board, Johannesburg Securities
Exchange, Estate Agent's Board, National Gambling Board and the Law Society of South Africa.
« International Co-Operation in Criminal Matters Act, Act No 75 of 1996 and the Extradition
Amendment Act, Act No 77 of 1996.
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% South Africa has also participated in all the meetings in connection with
the Convention against Transnational Organised Crime and became a

signatory in December 2000 in Palermo.

7
0'0

Although South Africa is not a member of the Financial Action Task Force,
indications are that a process in this regard is underway. On 17 May 2002
representatives of FATF met with Law Enforcement Agencies and

Supervisory Bodies in South Africa as a first step in this direction.

7
>

% In a Joint Statement on Development signed by the South African Minister
of Finance and the US Secretary of Treasury, it was agreed to fight all
forms of financial crimes, especially money laundering and terrorist

financing as set out in the 40 +8 FATF Recommendations.

(iii) Establishment of additional structures

As part of an integrated strategy to fight serious crime, including money
laundering, an Asset Forfeiture Unit within the Office of the National Director of
Public Prosecutions has been operational since May 1999. This Unit has
surpassed the 4 year targets set for itself. To date there has been 150 seizures
to the value of R373 million ($30million) with a success rate of 85%. Fifty Five
(55) forfeiture orders were granted to the value of R65 million ($6.5 million).
Economic Crime cases and Drug cases accounts for 34% and 31%, respectively,

which the Unit are dealing with.

The Directorate of Special Operations is a specialist investigative unit, which was
formerly established in January 2001 within the Office of the National Director of
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Public Prosecutions to deal specifically with serious national priority crimes.®
Organised Crime, Corruption and Financial Crimes (including money laundering)
are the key focus areas of this Unit. This Unit is in the process of developing a
money laundering strategy to ensure an increase in the number of money

laundering related prosecutions.

The Asset Forfeiture Unit provides support to both the DSO and the South

African Police Service in the seizure of the proceeds of crime.

In order to build the capacity around money laundering investigations and
prosecutions the National Director of Public Prosecutions has also established a
Money Laundering Desk in his office. This Desk will also interface with the

Financial Intelligence Centre to ensure effective implementation.

With the strengthening of its structures and laws to fight organized crime and
money laundering, South Africa has witnessed its first two prosecutions under
the new laws. There are also a number investigations relating to money

laundering by the Directorate of Special Operations underway.

D. CONCLUSION

It is evident that South Africa has since 1998 developed its money laundering
legislation and improved its structures to deal with organized crime and money
laundering more effectively. The establishment of the Financial Intelligence
Centre, which becomes operational on 1 October 2002, completes the picture in
the South African anti-money laundering regime. As it will provide the
administrative system to drive successful investigations and prosecutions,
current indications are that the anti-money laundering regime will have an impact

% The formation of this unit was anncunced by the President in September 1999. lts

establishment was formalized on 12 January 2001. The South African Police Service as the
agency to maintain law and order in the Republic, also focus on money laundering activities.
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on current trends. However, successful implementation will to a large extent be

determined by the effective functioning of the Centre.

Appropriate skills and resources still remain a problem, something, which is not
unique to South Africa. Urgent steps are being taken to develop training courses
in financial investigations under the auspices of the National Prosecuting
Authority. The British High Commission in South Africa is playing a crucial part in

this regard.

As there are also various agencies dealing with money laundering, it will become
necessary to establish cooperation networks to avoid duplication and wastage of
resources. It is envisaged that the Financial Intelligence Centre would facilitate
this kind of cooperation. This will lead to a more focused approach to money

laundering.

The establishment of Units, such as the Asset Forfeiture Unit, Directorate of
Special Operations and the Money Laundering Desk within the National
Prosecuting Authority, has increased the State’s capacity to fight organized crime
and money laundering. The National Director of Public Prosecutions has also
commissioned a study into money laundering which wouid improve our
understanding of money laundering and assist with the development of a

comprehensive money laundering strategy.

ADV LYNETTE C DAVIDS
DEPUTY DIRECTOR OF PUBLIC PROSECUTIONS
NATIONAL PROSECUTING AUTHORITY OF SOUTH AFRICA
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