1890

Sherman
Act Clayton Act Federal Trade
Commission Act Robinson- Patman Anti-
discrimination Act Antitrust

Enforcement Guidelines for International Operations

2001 6 26 BR18C
2001.6.27~2001.9.26



Georgia State University
Modern Theory of The Firm and Business Strategy
8 3 8 9 8 18
Federal Trade Commission

Antitrust Division, Department Of Justice

Dr. Bruce Seaman

9 24 Delta Airline

9 25 BR15C

9

26



1990 1991
1,529 1999 4,642 20%
U.S. Department of Justice,
DOJ Federal Trade Commission, FTC 1992
1997 Horizontal Merger
Guidelines
acquisitions mergers
DOJ FTC

vertical mergers

DOJ FTC
Sherman

mission Act

conglomerate mergers

Clayton Act

Federal Trade Com-



M ark et

Power



small but significant and nontransitory

sunk cost






Coordinated Interaction
Coordinated

Interaction






share of sales

35%

the committed entry

-9-



timeliness

- 10-



-11-



merger-specific efficiency

efficiency claims

cognizable efficiency

net of costs

-12-



(Failure and Exiting Assets)

(Fai ling Firm)

1. 2.
(Bankruptcy Act) 3.

(Failing Division)

3.

competitively-preferable purchaser

- 13-



- 14-



Herfindahl-Hirschman I ndex

HHI HHI

HHI =S,_., CR?

HH] 1000
HH] 1000 1800
HHI 100
HHI 100
HH] 1800
HHI 50
HHI

HHI 100

- 15-



HEINZ

H.J. Heinz Company Heinz
28 Milnot Holding Corporation Milnot
M adison Beech-Nut Heinz 1
Milnot  100% Heinz
90
Beech-Nut
Gerber Products Company Gerber
FTC
FTC
HEINZ
HHI 5400
listic price coordination Heinz Beech-Nut

- 16-

2000 2

8500

400

oligopo-



Gerber
duopoly 98%

tacit collusion

prepared baby food 1930
Beech-Nut 10
Gerber Beech-Nut Heinz 400
8
Gerber Beech-Nut
Heinz Heinz Beech-Nut

Beech-Nut Heinz

Beech-Nut —

Beech-Nut
Beech-Nut Heinz

Heinz Beech-Nut

- 17 -



1930 3 60

Heinz

multinational companies

Heinz

anticompetitive price

Gerber

Heinz

Heinz
Heinz

90% 63%

- 18-

Beech-Nut

50%

Heinz



value
Gerber Beech-Nut
Heinz 230 SKU Stock Keeping Units SKU

Beech-Nut 1
Milnot Beech-Nut Beech-Nut
227 SKU
premium Gerber
2000 7 14 Heinz
Milnot Heinz Milnot

2000 7 19

- 19-



1968
1982 1984 1992 1997

HHI

-20-



Carter Problem

interdependencies collusion

cartel

Game Theory

prisoners’ dilemma

2-1

2-1
50

-21-



60 30

2-1
50, 50 30, 60
60, 30 40, 40
40
100
60 50
80 <90 <100
Repeated I nteraction
Co-conspirators
Y
1-p n

- 22-



(1-p)" 1-(1-p)°

non-cooperative price

5%
1000= 50 /0.05

60+ 40/(0.05)(1.05)=822
820

Fixing Price

common price

- 23-

n 1-(1-p)"

ex-post rebates

1000>

single



Bid Rigging

subcontracts

Froeb Koyak  Werden

Assigning Market Shares

Customer Allocation

- 24-

70 %



Fraas Greer

Posner 25%

15 United Stated Code & 1,
15U.S.C. ¢ 1

- 25-



2 2

agreement

tacit
understanding
conscious parallelism inter-

dependent behavior “

plus factor

15U.S.C.§ 18

80

- 26-



o o M W NP

Posner

appreciable danger

Stigler

Demand factors
Elastic demand at the competitive price
Large and sophisticated buyers
Differentiated products
Lumpy purchases
Volatile demand

Demand booms

supply factors
Low seller concentration
Competitive fringe with elastic supply

Ease of entry

- 27-



Cost asymmetries

other factors
Absence of prior collusion

One shot competition

meeting of the minds

cheap talk focal points

multiple equilibria

- 28 -



4 . 19914
Publishing, ATP
ATP

DOJ

5. 1977

Airline Tariff

DOJ
hubs
hubs
General Electric Westinghouse

focal formulas

Basing point pricing

- 29.-



base price

6.
7. 1984 Ethyl

FTC

3
1.
2.
Cason 1991
complementary goods
demand conditions
substitutes

3.

effectiveness

-30-



4.D0OJ FTC Health Care Guidelines

aggregated format

5. 1969 Container Corp of America ---
()

M eet-The-Competition Clauses

(Most-Favored-Customer Clauses, MFCC)

- 31-



MFCC

( ) MFCC

MFCC

MFCC

MFCC (desir-
able price flexibility )

1977 General Electric Westinghouse

6 DOJ 2

Multi-Market Contact

- 32-



1994 ATP DOJ

hubs
hub-cities
partial ownership of rivals
heterogeneity
2
W. A. Alley 1997

- 33-



Fi xing Price

To make more money
by increasing prices

by stopping price

decline
1.
2.
To kill competition
1988 7 8 Black White

-- 1.20 DOJ

- 34-



R A\

=

investigation
how started
from related cases
from informants competitors
consumers
from learned sources

from public information

grand jury 23
information evidence
subpoenas in person document
data
interview suspects witness

undercover work
indictment
negotiation
trial
negotiation continues
jury selection
trial management
verdict / retrial / appeal
sentencing
estimating damages
calculating sentence
jail

fine

- 35-



1 collusive price

2 competitive price

3 guantities
2.
3 1 2
4 1 2 3 4
1.1986 2-1 2-2
2.1988 2-3 2-4
3. 2-2 2-3

- 36-
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- 40-



2-2 WHITE
%
7,172,000 100% 0.2-- 0.4 1,434,400
2,868,800
7,172,000 10--20 0.2 143,440
286,880
7, 172,000 20% 0.21 301,224
DOJ
2-3 BLACK
%
4,231,800 100% 0.2-- 0.4 846,360
1,692,720
4,231,800 17% 0.2 143,881
4,231,800 17% 0.4 287,762
4,231, 8/00 100% 0.2-- 0.4 846,360
1,692,720
4,231, 800 400,000
DOJ
probl ems n subpoena
1. does not know the industry
2. does not know what to ask
3. does not ask enough
4. does not ask

supporting information for deciphering data

asking for the wrong data

- 41-




defendants

insufficient cooperation from

does not respond to subpoena
minimal respond to subpoena
deceptive respond to subpoena
not enough dat a
too much dat a
errors in data
errors from source
errors in design
errors in transcription
errors from handling
errors in interpretation
errors in coding
ambiguities

resour ce l i mi tati on

()

- 42-

0]

r



1991 J. Bosch E.W. Eckard --

127
20
M.F. Block
J. Sidak1981 --
1994  W.G. Christie J. Harris  P. Schultz
NASDAQ -
(bid-ask spread for NASDAQ) 40%
1993 L.Froeb R.Koya G.Werden 3
(sea food)
( ) ( )
23%
1997 B. McCutcheon
1993 M.
F. Sproul Sproul

(proposed merger)

(plus factor)

- 43-



- 44 -

DOJ



grocery manufacturers supermarkets or

retailers

market
dominance or power
89
1.
2.
rival 3.
one-stop shopping
4.
( 5.
( )
FTC 2000 5 3 6 1 40

- 45-



1. slotting allowances --

slotting

allowances 2. pay-to-stay fees 3.
payments to limit rivals’ shelf space --
Sl otting all owances

stock-

keeping unit, SKU
5 1
5
?
barging

- 46 -



power -- --

incentives
1. Signaling Likely Product Success
( )
signal
2. Shifting Risk of Product Failure
10 12,000~15,000
20,000 80%~90%

Stop & Shop

- 47 -



planograms Stop & Shop

3. Alternative Means for Achieving
Similar Efficiencies
1 allocate
use of test store

locations

products’ customer appeal

2 per-unit introductory allowance
per-unit
scan-down
3 buy-back guarantees

- 48 -



4 ? Wal-

Mart Costco

Wal- Mart
Costco

1. Exclusion of Small Manufacturers

5

5
1 4 20 4 1

6 30% 50%
2. Reduced Innovation and Product Variety

- 49-



ef fi

Ri

Increased Consumer Price

Pay-to-stay

cienci es

valShelf Space

- B50-

Fees

risk-compensat.

Payment to

ng

Li

m i



outright exclusivity agreements partial shelf space

arrangements preferential shelf space arrangements

anticompetitive harm

Category Management
and Captains

category management

allocating shelf space

category captain

Gener al Description

-51-



retail establishment

promotion

(benefits)

complementary goods

Stop & Shop

captain

product selection

approach

-52-

organizational approach

placement

check



chief

ways

Plans

misuse

Rivals

(Anti trust | ssues)

mis-

Learning Information about Rival’ s

Excluding or Hindering Expansion of

- B3-



incentive

Promoting Collusion among Retailers

Facilitating Collusion among

M anufacturers

(manufacturers)

(category managers)

Power RMP

ability
considerations

tion

- 54-

Retailer Market

supply of inputs
efficiency

bargaining posi-



1. monopsony power 2. buyer power

without monopsony 3. gatekeeper power

Monopsony Power

monopsonist

the
price paid for a product classical
theory of monopsony a given input
outputs
adverse

effects

Buyer Power Without Monopsony

Buyer Power

asymmetry

bargaining leverage

benefits

- B5-



buyer power

under-investing

Gatekeeper Power

RMP
below minimum efficient scale
decision-making
benefits
l denti fication and Assessn
RMP procurement
market --
product dimensions geographic dimen-

sions

- 56-



RMP

RMP
RMP
RMP Evidence Regarding RMP
RMP Gundlach
RMP
100
4 60% Warren-Boulton
RMP
RMP
centralized
purchasing advantage

FTC RMP

- 57-



FTC 2000 5 31 6 1

FTC
FTC
middle ground FTC Independent
Bakers Association Tortillalndustry Association
National Association of Chewing Gum Manufac-
turers Guidelines
FTC trading

partners

price discrimination

- B8 -



FTC

substantive antitrust law FTC

merger procedure FTC

divestiture orders divestitures

- 59-
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Heinz

- 61-

N b PR

21
21
21
.2 3
.25



- 62-

27
20T
..2 8
.3 4
.34
.3 4
.4 2
.45
.4 6
.51
..5 4
...5 8



