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內容摘要

    本報告內容，主要係介紹馬來西亞金融資產管理公司（Danaharta）如何處理金融機構不良放款（Non Performing Loans）。
    首先，介紹馬國當時金融環境背景及當時金融重建工程之必要性，並敘及新成立之相關機構及成立後之主要任務；其次說明Danaharta 之法源、財源及組織結構，確立其有別於一般公司之特殊法人地位。

    其後，依照 Danaharta 之運作流程，分為購入階段、處理階段及回收階段，說明其特有之購入不良放款方式、放款管理（Loan Management）、資產管理（Asset Management）及預估回收率（Expected Recovery Rate），並根據其所提供之財務資料及數據，評估分析其經營效益。
    最後提出個人感想與建議。
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第一章 前言

    儘管人類社會經常因某項科技的發明或某種思潮的興起，而改變了許多活動的方式，但是金融機構在人類社會中所扮演的資金橋樑角色，卻從未被消滅過，所不同的只是新的供給與新的需求方式，不斷地被開發，尤其在資訊工業迅速發展的年代，其產品增加的速度更是驚人。而能掌握並滿足當時供給者與需求者愈多者，就成為愈堅實的橋樑，其存活發展的空間愈形增加；反之，如果僅知墨守傳統顧客，或礙於經濟及社會環境的限制，未能創造或仿效新的金融商品，當傳統顧客在他們的產業景氣循環裡，出現較長的衰退期時，這道資金的橋樑亦必受到較大的衝擊，於是競爭力的強弱分野便出現了。而無可避免的，若長期未能改善持續衰退的競爭力，金融機構就必須面對合併、淘汰等退出市場的命運。

    單一的淘汰在自由競爭市場裡，我們常見。一大群的淘汰卻不多見，尤其金融機構相較於一般企業，因其收受了社會大眾的儲蓄—存款，故更多了一份直接影響社會安定的責任，一大群的金融機構退出市場，對社會安定的影響勢必既深且巨。除此之外，因為短期間有大量的金融機構退出市場，造成供需失衡、產業資金供給不足等現象，亦會影響經濟的正常發展。

    有鑒於我國在2001年中，第一次完成較大的金融重建工作，使36家問題基層金融機構退出市場機制，並由風險承擔能力較大之銀行持續經營。又鑒於1997年亞洲金融風暴後，亞洲各國紛紛成立金融資產公司（Asset Management Companies），並賴以處理國內金融機構之不良放款（Non Performing Loans，以下簡稱NPLs），且配合其他金融重建措施，如：對金融機構進行資本挹注、協助企業（即借款人）債務重整，藉以改善整體金融體系之競爭力。職於此次奉派至馬來西亞，特選定至該國之金融重建機構拜訪，並研習其相關制度之運作。

    職係於民國九十年十一月四日啟程赴馬來西亞，前一周參加由東南亞國家中央銀行所舉辦之研習，第二週拜訪馬來西亞金融重建相關機構：

1.國營金融資產管理公司（Danaharta Nasional Berhad，以下簡稱Danaharta），主要負責收購、管理金融機構之NPLs，以便讓金融機構專心正常的業務，並以其特有的機制提高NPLs的回收價值（Recovery Value）。
2.國營金融資本公司（Danamodal Nasional Berhad，以下簡稱Danamodal），主要負責對經BNM評估為第三類之14家風險承擔能力薄弱銀行，以注入資本方式，提高其資本適足性。
3.企業債務重整委員會（Corporate Debt Restructuring Committee，以下簡稱CDRC）。主要提供另一個現行破產法律外的機制，幫助財務及營運陷入困境的企業，加速企業重整，進而提高其還款繳息能力。
  「他山之石，可以攻錯」，希藉由這次研習，能對我國未來處理問題金融機構有所助益，並對個人之專業能力有所提升。

第2章  歷史背景

第一節 亞洲金融危機

1997年7月初泰銖劇貶後，東南亞國家貨幣掀起貶值風潮，馬來西亞境內之國際資金自銀行體系和股票市場大量撤出，造成馬國貨幣（Ringgit，以下簡稱RM）從1997年6月底之2.5235兌1美元，貶值至1997年12月底之3.8883兌1 美元，貶值幅度達35%，吉隆坡股票市場股價指數下跌45%，企業體受貨幣貶值及股票價格下跌衝擊，加上進出口衰退，GDP呈現負成長，影響消費意願，企業營運遂陷入困境，以致造成銀行體系之不良放款(NPLs)比率，約從1997年之6月之4%，大幅攀升至1998年6月之8.9%；加之以馬國金融體系承作放款，過度集中房地產及股票融資，忽略借款用途及企業之現金流量，遇房市與股市大跌，造成放款擔保品處分困難，影響金融機構債權確保甚鉅，有發生系統性危機之虞。

第二節 馬國政府的金融改革措施
有鑒於此，馬國政府自1997年10月起遂採行一連串之金融改革措施，以因應日益惡化的金融環境，包括：禁止新的房地產放款、要求銀行體系提存更高的放款呆帳準備、宣布保證所有的銀行存款等。1998年元月，馬國政府召開了一個全國經濟行動會議（the National Economic Action Council），會中決議了一項指導經濟復甦與擺脫金融危機的計畫，稱之為全國經濟復興計畫（the National Economic Recovery Plan，以下簡稱NERP），並於1998年3 月開始有了重整金融環境的構想。有關金融重建之主要工程包括：金融業合併、積極協助金融業處理NPLs、對金融業注入新的資本、協助企業重整等，其牽涉之機構除了馬國財政部及馬國央行（Bank Negara Malaysia，以下簡稱BNM ）扮演重要角色外，為收專業分工之效能，另成立了其他三個重要機構：一、國營金融資產管理公司（Danaharta Nasional Berhad，以下簡稱Danaharta），主要負責收購、管理金融機構之NPLs，以便讓金融機構專心正常的業務，並以其特有的機制提高NPLs的回收價值（Recovery Value）。二、國營金融資本公司（Danamodal Nasional Berhad，以下簡稱Danamodal），主要負責對經BNM評估為第三類之14家風險承擔能力薄弱銀行，以注入資本方式，提高其資本適足性。三、企業債務重整委員會（Corporate Debt Restructuring Committee，以下簡稱CDRC），主要提供另一個現行破產法律外的機制，幫助財務及營運陷入困境的企業，加速企業重整，進而提高其還款繳息能力。 
第三節 金融重建機構之關係

上述三個機構之運作，其資訊及部分財源的取得均有賴BNM，且彼此任務又有相互協調之必要性，故馬國政府特別於BNM下設立一個指導委員會（Steering Committee），成員由上述三機構之負責人組成。有關Steering Committee 、Danaharta、Danamodal、CDRC四者相互間之關係，茲以圖示說明如下：

	Steering Committee

In BNM


	Danamodal

	Danaharta

	  CDRC


                                 
          資      債           出        債                債

          本                   售        券                務

          挹      券         NPLs                          重
          注                                               整    

	借款人

	金融機構


                                                       

第三章、Danaharta設立之前置階段

第一節 法源及修法

為使Danaharta順利完成任務，馬國於1998年制訂Danaharta法（Danaharta Nasional Behard Act 1988）。其立法主要內容包括：賦予Danaharta有權向金融機構購買資產，並按法定授予（Statutory Vesting）方式代位取得金融機構原有的權利，除了登既有案的利益和已經揭露的權利主張外，不受其他法律或合約的限制；其目的在使Danaharta 只需與出售NPL的金融機構達成買賣協議，不需經債務人同意，即可取得該項NPL的債權。Danaharta 有權指派特別管理人（Special Administrators，以下簡稱SA）控制、處分和管理經營陷入困境的企業體；其目的在使Danaharta 得根據自己專業的判斷或接受企業的請求，不需經由法院的同意，即進入Danaharta的特別管理程序，並使得企業獲得12個月的授信展延期保護。當然特別管理人必須在12個月保護期內提出企業重整計畫，而該計畫只要經由Danaharta及多數債權人同意，即產生法律效力。
    此外，馬國亦修訂土地法（National Land Code），其修訂之主要內容係指債務人如果在接獲Danaharta 的通知三十日內無法償還借款，Danaharta有權沒入該借款之擔保品，且可以避開法院拍賣程序，而以私下協議的方式出售；其目的在加速抵押品之處理，積極回收債權。 

第二節 財源與組織

Danaharta 設立時實收資本僅為RM2.5億，後經陸續增資，至2001年6月底，資本額為RM300億，股權為百分之百馬國財政部持有，其股本來源，分別由馬國政府出資、貸款及發行政府保證之無息債券。Danaharta 法允許馬國政府對Danaharta 的借款及債券發行提供保證，以利Danaharta 收購金融機構之NPLs。截至2001年6月底，Danaharta 發行債券總額計達約一百一十億RM。
Danaharta 董事會（Board of Directors）有九位成員，依照Danaharta法第五條規定，均由財政部任命，其成員有來自政府部門，亦有來自民間，董事每三年一任，經財政部同意得連任；為符合牽制原則，董事會成員中，除了總經理（Managing Director）為執行董事外，包括董事長（Chairman）在內的其餘董事均為非執行董事（Non-executive Directors），但總經理無投票權，非執行董事則有投票權。董事會每年召開四次常會，必要時（如鉅額購入）得召開臨時董事會。

董事會設有執行委員會（Executive Committee）、審計委員會（Audit Committee）及人事委員會（Remuneration Committee），後二者須由非執行董事組成。其執行委員會下設營運（Operations）、財產管理（Property）兩部，另有輔佐營運及財產管理兩部之風險管理（Risk Management）、企業服務（Corporate Service）、財務（Finance）、法務（Legal Affairs）、人力資源（Human Resources & Communications）及內部稽核（Internal Audit）等部門。

此外，馬國財政部還任命三名分別來自財政部本身、證管會（Securities Commission）及BNM之代表，組成一個監督委員會（Oversight Committee），負責審定特別管理人和獨立顧問團（Independent Advisors）之任免在特別管理程序中，審核延長授信展延期之申請事宜。其組織型態，茲圖示如下表：
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第四章 Danaharta如何購入不良放款

第一節 收購價格

原則上Danaharta 僅收購金額大於五百萬RM之金融機構不良放款，馬國定義之不良放款係指逾期超過三個月之放款。其收購價格依公平市價（Fair Market Value）計算。至於所謂公平市價係由Danaharta 委託專業之鑑價人員辦理，並依下列原則評估：一、擔保放款依擔保品價值，房地產按市價95%評估；上市股票依最近三個月加權平均價或收盤價評估，並考慮上市公司股票發行之數量及股權集中度，發行量愈大且股權愈集中，評價愈高；未上市股票依淨值評估。二、無擔保放款按放款本金之百分之十評估。

如果金融機構不同意Danaharta 的收購價格而選擇不出售，則金融機構必須立即將該筆NPL打銷呆帳，其沖銷幅度為Danaharta 所評定公平市價之百分之八十，如此金融機構就必須自行處理債務人重整的問題，或尋求CDRC的協助；反之若金融機構接受了Danaharta的收購價格而出售了該筆NPL，將來回收若有盈餘（需扣除Danaharta 的處理成本），其盈餘之百分之八十歸金融機構，另百分之二十歸Danaharta 所有。

第二節 收購順序與支付方式

截至2001年6月底，Danaharta 總計收購約計四百八十億RM之NPLs，涵蓋了2,928位借款戶。其列為優先處理對象之金融機構，係針對被BNM列為需要立即增資列管之第三類機構，其次再針對不良放款比率偏高，資本適足率偏低者，逐次進行。收購時，除了開發金融公司（Development Financial Institutions）、無擔保放款及符合回教教義之放款得採現金支付外，其餘均以馬國政府保證的五年期無息公債支付，到期時，Danaharta得續借，但自初次發行起，其最長期限不得超過十年。金融機構購入Danaharta 發行之債券，其收益率與政府發行同一年期債券相當，BNM亦認定為流動資產，必要時，尚可向BNM轉融通。

第五章 Danaharta 如何處理購入之不良放款

第1節 目標與處理原則

    Danaharta 訂出幾項目標： 

回復價值（Recovery Value）最大化
管理成本最小化。

盡其所能量維護企業（即借款人）及金融機構債權人及股東之權益。

運用Danaharta 特殊合法的權力，維持整體金融體系之利益。

此外，Danaharta亦訂出其處理之基本原則：

處理過程，若致使企業造成損失，先考量債權人權益，次考量股東權益。

公平對待企業之擔保債權人及無擔保債權人。

Danaharta所提出之重建計畫，僅給企業一次機會，若企業不接受或再次違約，則無其他補救計畫，而勢必將進入拍賣擔保品或法院追償程序。

Danaharta所提出之重建計畫中，應借助企業（即借款人）財力及人力等資源之運用，以彌補金融機構因不良放款所生之損失。

第二節 放款管理（Loan Management）

所謂「放款管理」，係指Danaharta購入NPLs後之第一輪處理階段，對此項任務，
在放款管理中，對於所收購之NPLs，又採行兩種策略進行管理，其一為放款重建（Loan Restructuring），其二為資產重建（Asset  Restructuring）。前者係指借款人之行業特性尚有前景，其不良放款之原因主要因為一時週轉不靈造成，Danaharta 希望藉由變更授信條件方式及企業債務重整的手段，協助原經營團隊繼續經營，以期恢復其還款繳息能力；後者係指借款人之產業前景看淡，管理不佳，其造成不良放款原因，已難以用變更授信條件或重整方式改善，所採行之策略。

茲敘述放款重建經常使用之方法，及各項方法至2001年6月底之預估回收率（Expected Recovery Rate，以下簡稱ERR）如下：

純粹變更授信條件（Plain Loan Restructuring）：如放款展延（Loan Rescheduling）、部分償還（Partial Settlement）等。ERR為66%。

清償（Settlement）：指已完全處理，借款人可用經Danaharta認可之有價證券或不動產抵銷清償，依雙方同意之契約，清償後Danaharta將不再有進一步追償行動者。另「清償」之範圍亦包括雖尚未執行，惟清償計畫已經借款人同意者。ERR為76%。

重整（Scheme of Arrangement）：指依馬國公司法第176條（S.176 Companies Act）、企業自願或尋求CDRC協助重整者。ERR為78%。

經由上述方法，若NPL經改善為正常放款後，Danaharta 亦可委託二家金融機構對此正常放款辦理資產證券化，期使 Danaharta 獲得現金流量，並藉此促進馬國資產證券化之發展。

資產重組策經常使用之方法，如下：

沒入放款抵押品（Foreclosure）：如股票及不動產，如前所述Danaharta依其特殊的法律地位，若借款人於Danaharta通知還款後一個月，無法償還債務，Danaharta可沒入抵押品，並採行公開標售、公開拍賣或不需經公開程序出售（A Private Treaty）等方式求償。若抵押品經第一次出售失敗，則該抵押品會轉由Danaharta專門負責第二次出售的子公司Danaharta Hartanah Sdn Bhd 管理。
進入經SA核准之特別管理程序（SA-scheme Approved）：如前所述，Danaharta有權指派特別管理人，直接介入企業之經營，以期提高企業之償債能力。

其他方式（Others）：係指僅解決部分債權債務者，譬如：由借款人贖回擔保品，以降低借款金額。

若上述各種方法均無法達成目標，則採法律追償行動等。

除了上述方式，對非RM計價之金融資產及外國公司發行之有價証券，Danaharta一般多採招標方式，轉售該筆NPL。

第三節資產管理（Asset Management）
      所謂「資產管理」，係Danaharta 對上述「放款管理」之處理過程中，所取得之有價證券、不動產或所沒入之放款抵押品，所採行之管理方式而言。茲依其種類分述如下：

      有價證券

        可細分為：股票、不可贖回證券、可贖回證券及可轉換證券。這些有價證券，若已上市則經由證券經紀商於集中市場出售，若未上市則委由相關金融機構出售；其出售價格，Danaharta內部均訂有下限；亦可發行選擇權，促進購買意願。

      不動產

        經第一次出售失敗之不動產，Danaharta 以底價（Minimum Price） 轉售給子公司Danaharta Hartanah Sdn Bhd 管理，該不動產經子司管理後，可再次以公開標售、公開拍賣或不需經公開程序出售等方式求償。

第六章 經營成果及效益評估

第一節 購入階段

依據Danaharta 2001年6月出版之半年報顯示，Danaharta 自1998年6月正式營運起，截至2001年 6月底止，總計購入面值約RM201.3億的NPLs（含827放款帳戶），購入成本約RM90.6億，平均折扣率約55%；此外Danaharta 尚委託兩家國營銀行和數家境外金融機構代管面值約RM279億之NPLs（含2,101放款帳戶）。總計其獲得之放款債權（Loan Rights Acquired，簡稱LRA）共約計RM480.3億（含2,928戶放款帳戶）。

茲就Danaharta自行負責處理之LRA計RM201.3億，依金融機構別分析如下：商業銀行（Commercial Banks）占RM115.5億或57.4%，財務金融公司（Finance Companies）占RM40.5億或20.1%，商人銀行（Merchant Banks）占RM32.1億或15.9%，開發金融機構（Development Finance Institutions）占RM11..6億或5.8%，境外銀行占RM1.2億或0.6%，其他金融機構占RM0.4億或0.2%。據此觀之，商業銀行仍為NPLs之主要來源。  

次就委託代管之LRA計RM279億，依代管銀行別分析如下： 委託Sime Bank Group代管者占RM157.7億或56.5%，委託Bank Bumiputra Malaysia Behard Group代管者占RM121.3億或43.5%。

最後，就Danaharta 自金融機構切割（Carve-out）NPLs的時間分析如下：至1999年6月30日止，完成第一階段之NPLs 切割（the Primary Carve-out）計約 RM390.9億，占81.4%；至2000年3月31日止，完成第二階段之NPLs 切割（the Secondary Carve-out）計約 RM27.1億，占5.6%；另有約RM62.3億來自Sime Bank Group及 Bank Bumiputra Malaysia Behard Group等兩家金融集團之NPLs，因此二集團本身亦為Danaharta 委託之代管機構，故並無切割，而仍由該二集團代管，惟仍屬於Danaharta 之LRA代管項目，該等代管之NPLs，雙方簽約時，亦附帶賣出選擇權契約，亦即該二代管集團，有義務依照Danaharta 之意願，買回本身之NPLs。 

第二節 處理階段

Danaharta 所獲得之LRA中，有面值約RM391.2億（若加計收購時支付之相關費用則達RM408.9億）已進入處理階段，占LRA總額RM480.3億之81.4%，茲依其處理方式，分析如下：

以純粹變更授信條件方法處理者約占RM102億或24.9%。

以清償方式處理者約占RM68億或16.6%。

依公司法第176條、企業自願或尋求CDRC協助重整者約占RM78億或19.1%。

依SA核准之特別管理程序處理者占RM25.2億或6.2%。

以沒入放款抵押品方法處理者占RM96.3億或23.6%。

由其他方式處理者占RM23.4億或5.7%。

由法院追償者占RM16億或3.9%。

第三節 回收階段

這些已進入處理階段的LRA，已回收的部分計達RM113.1億，依其回收型態，茲分析如下：

現金約RM46.6億：回收之來源，主要來自出售放款抵押品及外幣計價資產、經重建後轉為正常放款之收益、以現金清償之放款等。

經重建之放款（Restructured Loan）約RM54.2億：係指已轉為正常放款之本金餘額。

有價證券（Securities）約RM7.4億：係指借款人以價證券放款者（本項目不含沒入之放款抵押品）。

不動產（Properties）約RM4.9億：主要係指借款人以固定資產抵銷借款者，及固定資產經第一次出售，無人應買，而轉售給Danaharta 之子公司 Danaharta Hartanah Sdn Bhd，準備第二次出售者（本項目不含沒入之放款抵押品）。

此外，有鑒於我國處理問題基層金融機構之NPLs時，經常需面對不動產處分困難的情況下，以下特別介紹Danaharta 處理不動產之成果。

Danaharta自成立起至2001年7月4日止，共舉行5次不動產標售（含沒入之放款抵押品），依據Danaharta提供之簡報資料顯示，其中已有364件不動產售出，全體標售底價約RM6.3億，成交價格約RM6.8億；另有249件流標，整體標售底價約RM8億，這些流標之不動產，經由子公司管理後再出售，有104件成交，整體標售價格約RM2.2億，成交價格約RM1.7億。據此觀之，Danaharta 於首次標售不動產時，有占底價總額44.1%之不動產尚能依底價成交（平均每件底價約RM1.7百萬），另占底價總額55.9.1%之不動產流標（平均每件底價約RM3.2百萬）。而經子公司管理後，進行之後續標售，其成交價約為底價之77.3%，（首次標售與後續標售之底價一樣，平均每件底價約RM2.1百萬）。

根據上述數據推斷，Danaharta 標售之不動產中，以價格在（或低於）RM2百萬左右者，市場接受度較高；另以不動產件數來看，總計已進入處理階段之不動產613件，已回收468件，回收率達76.3%，以不動產標售底價來看，總計已進入處理階段之不動產金額RM14.3億，已回收8.5億，回收率達59.4%。惟上述已進入處理程序之不動產613件，標售底價RM14.3億，究竟占全體LRA中屬不動產者多少比重，Danaharta 並未提供相關資料。

第四節 效益評估

      從購入不良資產來看，截至2001年6月底止，已由Danaharta 介入的不良放款金額約RM480.3億，若以第一階段完成切割時間1999年6月30日，切割RM390.7億來看，約占當時馬國銀行體系全部不良放款約計RM725.7億之53.8%，再以2000年6月31日，Danaharta 所獲得之LRA總額RM480.3億來看，約占當時馬國銀行體系全部不良放款約計RM650.4億之73.8%，據此看來，對於減輕銀行處理不良放款的工作負擔，Danaharta 多少發揮了作用。

此外，從處理不良放款方面來看，其處理方式雖可歸類為七種，惟主要仍以變更授信條件及沒入放款抵押品兩種方式為處理方式，分別占24.9%及23.6%。而該二項處理方式之回收率是否能提高，實與整體經濟環境之景氣榮衰息息相關，尤其房市與股市的興衰，更關係著抵押品的出售價格高低，可見未來Danaharta 功成身退時，是否能依自有資金贖回已發行之債券，而不用依賴國庫之挹注，頗值得觀察。此外根據Danaharta 網頁上一份為署名的報告，Danaharta 指派之特別管理人，最快只花兩個半月的時間，便提出一家證券公司的重整方案，並獲得97%擔保債權人的同意，進行重整工作，在此之前該家證券公司，曾經企圖利用公司法規定的程序進行重整，歷時15個月但全都失敗。據此看來Danaharta 實施的特別管理程序，似乎比原有的企業重整程序更為靈活有效，然而這種特別管理程序，截至2001年8月17日止，Danaharta 總共雖已對101家問題企業指派了特別管理人，進行企業重整程序，但已經完成債務重整的債務人戶數僅計15戶。據此看來企業債務重整似乎仍相當困難。

    從回收價值來看，截至2001年6月底止，Danaharta 確定回收的不良放款金額約RM113.1億，若加計Danaharta對尚未處理完畢之不良放款，所預估之回收金額約RM119億，共RM232.1億，占已進入處理階段之不良放款總額RM408.9億之56.7%；又依Danaharta 購入不良放款折扣率約55%估算該等已進入處理階段不良放款之購入成本約計RM176.4億，則預估之回收金額占其購入成本之131.6%。據此看來，Danaharta 能以平均四五折之折扣，取得不良放款，對其營運之利基，實有很大助益；然而以金融資產管理公司之角色而言，並非以營利為目標，從2001年6月之財務報表顯示，Danaharta 帳上虧損約達RM9.8億。

 第七章 建議與感想

     儘管馬國政府官員對Danaharta 營運之成果均讚譽有加，個人就其處理不良放款之效率及採行之方法，亦表示肯定。尤其在Danaharta 購入金融機構之NPLs時，能取得55%的折扣率，實為其主要利基，不過相反的，金融機構就必須負擔較大的呆帳損失，對整體金融機構之資本適足性，有不利影響，為彌補此一機制之漏洞，雖有Danamodal 之配套設置，不過該配套僅針對14家有立即倒閉危險之第三類銀行（事實上，職於訪問期間，Danamodal 之任務已接近尾聲），未來除非馬國之經濟成長大幅提升，否則有一結構性的問題仍然存在，那就是「Danaharta愈有利基，極有可能銀行體系資本適足性愈低」。

     當然，馬國的資本市場規模與榮衰，亦可能影響上述之假設，若資本市場規模大且持續繁榮，則Danaharta 手中握有之債權可經由證券化取得穩定收益，其握有之有價證券及不動產亦可獲取較高之資本利得，進而分配80%至原金融機構，則上述假設可能被推翻；反之，資本市場規模小且持續衰退，則Danaharta 手中握有之債權無法經由證券化取得穩定利益，甚至再度成為NPLs，其握有之有價證券及不動產亦無法獲取較高之資本利得，甚至閒置，則上述假設可能雪上加霜。其未來發展，頗值得觀察。

   我國處理問題金融機構之時程雖較馬國為晚，不過第一階段之36家基層金融機構已告一段落，效率亦屬快速。處理問題金融機構，職深深感覺，掌握時效是不二法門，愈快解決問題愈少。此外，從馬國金融重建工程來看，Danaharta 顯然扮演了舉足輕重的角色，不論其對購入NPLs的議價能力、指派特別管理人的權利、可以非公開方式處理購入之資產等，其間公權力之介入勢所難免。

   我國自八十九年七月起起陸續公佈「信託業法」、「金融機構合併法」、「票券金融管理法」、「行政院金融重建基金設置及管理條例」、「金融控股公司法」，

並修訂「銀行法」、「存款保險條例」、「營業稅法」、「保險法」、「證券交易法」等攸關金融重建之法令。其中與銀行體系不良放款息息相關之「行政院金融重建基金設置及管理條例」，已於九十年九月十四日因36家農會信用部退出市場，由大型行庫接手經營而正式啟動。職提供建議如下，並冀望我國能建立更健全的金融環境：

一、因中央存款保險公司長期以來多擔任問題金融機構之輔導、監管、或接管人角色，可考慮由其以持有特別股方式入主問題金融機構，直接參與金融機構之經營，藉此較能徹底改善金融機構內部問題。

二、因處理問題金融機構，事涉存款大眾權益及整體經濟發展，故政府力量之介入勢所難免。現有行政院金融重建基金之機制，係階段性之任務，落日條款生效後，若尚有問題金融機構待處理，可考慮以特別立法成立專業之公營金融資產管理公司。

三、加速金融資產証券化之推動，以期擴大市場參與規模，藉此金融資產管理公司較有提高不良放款回收價值之利基。
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附錄一、Danaharta法摘錄

Preamble 
The Pengurusan Danaharta Nasional Berhad Act 1998 ("Act") was passed by Parliament in 1998 to provide for special laws in the public interest for the acquisition, management, financing and disposition of assets and liabilities by Pengurusan Danaharta Nasional Berhad ("Danaharta"). Amendments to the Act were introduced by the Pengurusan Danaharta Nasional Berhad (Amendment) Act 2000 ("Amendment Act"). The Amendment Act aims to clarify existing provisions of the Act in order to remove any doubt about its intended effect and to overcome practical difficulties which have arisen since Danaharta began operations. 
Danaharta was established to: 

· assist financial institutions by removing impaired assets; 

· assist the business sector by dealing expeditiously with financially distressed enterprises; and 

· promote the revitalisation of the nation's economy by injecting liquidity into the financial system. 

These goals are to be achieved through the acquisition, management, financing and disposition of assets and liabilities by Danaharta, which is empowered by the Act to implement its objectives for the public good promptly, efficiently, economically and effectively. 

Expeditious administration and management of persons whose assets or liabilities have been acquired by Danaharta requires the creation and appointment of Special Administrators whose duties, powers and obligations are derived from existing legislation of Australia, the United Kingdom and the United States. 

To promote transparency and the essential safeguarding of third party rights, Independent Advisors are created in the Act and appointed to review the proposals of the Special Administrators, taking into consideration the interests of creditors (whether secured or unsecured) and members of the affected person. As a further safeguard and demonstration of independence, the Act creates an Oversight Committee which approves the appointment of Special Administrators and Independent Advisors as well as any extension and termination of moratoria over affected persons.
Part I: Preliminary 
Part I states the short title to the Act and deals with its application and commencement. [section 1] It also defines words used in the Act. [section 2] 
Part II: The Corporation 
Part II confirms Pengurusan Danaharta Nasional Berhad as the Corporation for purposes of the Act. [section 3] In addition to its powers under its Memorandum and Articles of Association, Danaharta is empowered to carry on business as an asset management company to acquire, manage, finance and dispose of assets and liabilities. [section 4] 
The directors of Danaharta, who will be appointed by the Minister of Finance, will comprise: 

· a non-executive chairman; 

· a non-voting managing director; 

· two members representing the Government; 

· three members from the private sector; and 

· two members from the international community. [section 5] 

The First Schedule of the Act contains provisions dealing with Board appointments and meetings. 

Subject to the Act, Danaharta's affairs will be regulated by its Memorandum and Articles of Association. [section 6] In order to ensure transparency, a director is not allowed to participate or vote on any matter in which he has a conflict of interest. [section 7] As a company, Danaharta is required to keep its accounts in accordance with the Companies Act, 1965 and is also required to send a copy of its audited accounts to the Minister of Finance. [section 8] 
Part III: Acquisition of Share Capital of the Corporation by the Minister of Finance 

Part III provides for the share capital of Danaharta to be acquired and held initially by the Minister of Finance incorporated under the Minister of Finance (Incorporation) Act, 1957. [section 9] 

Part IV: Guarantee by the Government 

Part IV allows for the Government to guarantee Danaharta's borrowings subject to section 14 of the Financial Procedure Act 1957. [sections 10-12] 

Part V: Acquisitions and Dispositions by the Corporation 
In order for Danaharta to acquire and subsequently dispose of assets promptly, efficiently and economically, Danaharta must possess the means to obtain and convey clear title to those assets subject only to a defined set of obligations and without unduly disturbing the interests of others. Failure to do so, especially in relation to distressed assets, would expose Danaharta and any party acquiring the assets from Danaharta to an unquantifiable and, thus, unacceptable financial and legal risk. 
Existing law also imposes statutory and contractual impediments to the transfer of assets to and from Danaharta. Failure to remove these impediments will prevent financial institutions from selling portions of their loan portfolios and impede their ability to deal with their non-performing loans. It has also deprived the market of needed liquidity. The Act's provisions remove these impediments while preserving essential third party rights. 

In order for Danaharta to obtain the entire benefit of the seller's interest in the asset (such as valuable licenses, permits and security interests) and maximise its value to Danaharta and subsequent buyers, the Act permits Danaharta to "step into the shoes" of the seller. This concept is analogous to the provision in section 50 of the Banking and Financial Institutions Act, 1989. 

Part V provides Danaharta with clear title over assets acquired by Danaharta under Part V. Danaharta may, with the consent of the seller elect to acquire assets pursuant to Part V, which applies with any necessary changes to an acquisition by a prescribed subsidiary of Danaharta. [section 13] 

Under Part V, an asset acquired by Danaharta vests in Danaharta on the vesting date specified in a vesting certificate issued by Danaharta. The vesting certificate is conclusive evidence that the asset has been vested in Danaharta. On and from the vesting date, Danaharta acquires all of the seller's rights, title and interests in the asset subject only to registered interests and claims disclosed to Danaharta before the vesting date. Danaharta also assumes certain obligations disclosed to it by the seller. If the asset is a security for the payment or discharge of a liability (such as a charge), Danaharta will have the priority that the seller had. The effect of vesting is to preclude any person from raising any claim against Danaharta in respect of the asset unless the claim is a disclosed claim. [sections 14-14A] 

However, a person with such a claim continues to have recourse against the seller. [section 15] 

Any person maintaining a register or record of ownership, interest or security (such as the Registrar of Land and Registrar of Companies) must do all things necessary to give effect to the vesting upon delivery of the vesting certificate. Thus, for example, if the asset is an interest over land the Registrar of Land will make a memorial on the register document of title. [sections 16 & 17] 

A vesting certificate may relate to an asset outside Malaysia. [section 18] 

A person acquiring an asset from Danaharta is also able to enjoy the benefits of vesting conferred under Part V subject only to approval of the relevant regulatory bodies and State Authorities. [sections 19-19A] 

Disclosures by a seller relating to a proposed acquisition or by Danaharta for any purpose are permitted. [section 20] 

Part VI: Management of Assets 

Current Malaysian legislation (including section 176 of the Companies Act 1965) does not provide for administration or judicial management of assets. Current practice in Malaysia is accordingly restricted to consensual workouts and the appointment of a receiver, manager or liquidator. In the current economic environment, options for maximising value through financial and operational restructuring and the necessary injection of skill and cash are virtually absent. 
The respective and understandable self-interests of borrowers and creditors present a deadlock which in other economies is generally freed by formal administration or judicial management. To divert the economy from a surge in value-destroying liquidations and channel the nation's energies toward revitalisation of distressed enterprises, properly qualified and experienced Special Administrators approved by an independent Oversight Committee will be appointed to manage and control distressed enterprises. These appointments may occur when Danaharta is petitioned by the distressed enterprises themselves or when Danaharta has, through its diligent evaluation, demonstrated that the distressed enterprise will no longer be able meet its obligations to creditors, or that such Special Administration will result in maximisation of value or will serve public interests or will expedite the restructuring of a debt. 

Independent Advisors, who are also approved by the Oversight Committee, are appointed to scrutinise the restructuring proposed by the Special Administrator. The Independent Advisor will prepare a report in which the interests of creditors (secured and unsecured) and members of the distressed enterprise are specifically taken into consideration. 

These safeguards, together with the approval of any secured creditors for all workout proposals by a Special Administrator and the requirement for public notices as set out in the Act, serve to ensure transparency and certainty of process, while at the same time providing the ability of skilled specialists to turn around the performance of distressed enterprises through carefully defined powers and restrictions which have been tested in other countries. Danaharta will play a key coordinative role to ensure this process results in maximising value of the distressed enterprises. 

In the absence of the Special Administrator, lenders will increasingly look to liquidation and holders of security will rush to enforce their security, bringing down weakened enterprises and erasing value from the enterprises' records. With the Act's provisions, powers and controls are balanced and effective, with a view to a measured rejuvenation of enterprises and revitalisation of the economy. 

Part VI establishes a framework and the powers by which Danaharta may manage the assets it acquires should formal restructuring be appropriate. 

Part VI provides for the appointment of a Special Administrator of an affected person which is defined to mean a corporate borrower (called the "primary affected person"), the subsidiaries of the borrower, any company that has given security or any company where at least 2% of its shares of which have been charged as security to Danaharta. [section 21] 

It also establishes an Oversight Committee comprising representatives from the Ministry of Finance, Bank Negara Malaysia and the Securities Commission to approve: 

· the appointment of Special Administrators 

· the appointment of Independent Advisors; 

· extensions and terminations of moratoria; and 

· termination of Special Administrators and the administration. [section 22] 

An affected person may request Danaharta to appoint a Special Administrator. If Danaharta is satisfied that the criteria under section 25 is satisfied, it may recommend the appointment of a Special Administrator to the Oversight Committee established for this purpose. [section 23] Likewise, Danaharta may itself request the Oversight Committee to approve the appointment of a Special Administrator. [section 24] 

In either case, Danaharta must be satisfied that the appointment is in the public interest or that: 

· the primary affected person is unable to pay its debts or fulfil its obligations to creditors; or 

· the survival of the primary affected person as a going concern can be achieved; or 

· a more advantageous realisation of the primary affected person's business can be achieved than on a winding up; or 

· a more advantageous realisation or more expeditious settlement of a duty or liability owed by any person to Danaharta may be achieved. [section 25] 

Where a Special Administrator is appointed, Danaharta will appoint an Independent Advisor approved by the Oversight Committee. [section 26] 

Danaharta may not appoint a Special Administrator where a winding up order is subsisting or, unless the approval of the relevant regulatory body has been obtained, over certain specified persons (such as insurance companies and financial institutions). [section 27] 

The administration of the affected person starts from the date of appointment of the Special Administrator. [section 28] 

Once appointed, the Special Administrator must, within two days, notify the affected person and, within seven days, notify the Registrar of Companies and publish a notice of his appointment. [section 29] The mere fact of an appointment of a Special Administrator does not trigger a breach of contract or release any existing security. [section 29A]

The Special Administrator is empowered to manage the assets and affairs of the affected person. [section 30] Detailed powers of the Special Administrator are contained in the Second Schedule of the Act. 

The Special Administrator will act in accordance with any directions of Danaharta and, once a workout proposal is approved, in accordance with the proposal. [section 31] 

The Special Administrator is the agent of the affected person. [section 32] 

The powers of all officers are suspended. [section 33] No person may deal with the assets of the affected person without the consent of the Special Administrator. [section 34] In addition to committing an offence, a person who does so is liable to compensate anyone who has suffered loss or damage. [section 35] 

The officers and employees of the affected person are required to deliver books and records to the Special Administrator and otherwise assist the Special Administrator. [section 36] The Special Administrator may also require officers and employees of the affected person to provide it with information, require delivery of books and records, seize property belonging to the affected person and disclaim, avoid or recover certain assets. [sections 37, 38, 39, 40, 42, 42A & 43] 

It is an offence for any person to obstruct or hinder the exercise of any duty, right or power by the Special Administrator [section 39A] 

Upon the appointment of the Special Administrator, a moratorium on all claims and proceedings against the affected person takes effect. This moratorium lasts for 12 months unless extended in accordance with the Act. Breach of the moratorium is an offence [section 41] 

The Special Administrator's main task is to prepare a proposal for the turnaround or rehabilitation of the affected person. An Independent Advisor approved by the Oversight Committee will review the reasonableness of the proposal taking into consideration the interests of creditors (secured and unsecured) and shareholders. [section 44] The proposal is then submitted to Danaharta who may approve the proposal. [section 45] 

If the proposal is approved by Danaharta, the Special Administrator will hold a meeting of secured creditors (if any) to obtain their approval of the proposal. [section 46] If the proposal is approved by a majority in value of secured creditors (or where there are no secured creditors known to the Special Administrators, Danaharta has approved the proposal), the Special Administrator will publish that fact and proceed to implement the proposal subject to regulatory approvals. [sections 47 & 49] Modifications to the proposal may be made and, if the Independent Advisor thinks that they are sufficiently material, it may require the Special Administrator to convene a meeting of secured creditors (if any) to consider the modifications. [section 48] 

If a proposal is not approved or is abandoned, Danaharta may request the Special Administrator to submit a new proposal, remove the moratorium or appoint a replacement Special Administrator. [section 50] 

The remainder of Part VI contains provisions dealing with: 

· the minimum qualifications of Special Administrators and Independent Advisors; 

· joint appointments of Special Administrators; 

· obligation to report misconduct; 

· saving of things done; and 

· preservation of statutory time limits. [sections 51-56] 

Part VII: Additional Rights as Chargee 
Part VII ensures that Danaharta, as holder of any security over any property, is able to dispose of such property by way of private treaty. [section 57] Among other things, Part VII is intended to overcome the uncertainties resulting from the decision of the Federal Court in Kimlin Housing Development Sdn Bhd v Bank Bumiputra [M] Bhd [1997] 2 MLJ 805. That decision cast doubt on a chargee's ability to exercise a power of sale conferred on the chargee by contract. 

Part VII also allows Danaharta to take such steps it deems fit to preserve the value of the land of to facilitate the disposal of the land by way of private treaty. 

Part VIII: Application of Other Acts 

Part VIII excludes the application of the Islamic Banking Act 1983, the Moneylenders Act 1951 and section 132G of the Companies Act 1965 to Danaharta. [section 58] These exclusions are required given Danaharta's unique mission. 
Part IX: Application of the Act 

Part IX clarifies the application of the Act to Danaharta and its subsidiaries. Danaharta may transfer assets among subsidiaries and itself through the statutory vesting procedures in Part V. [section 59] A subsidiary is an entity (such as a company or unit trust scheme) which is controlled by Danaharta. 
The Act applies to each subsidiary prescribed by the Minister of Finance so long as it remains a subsidiary. The Act will also cease to apply to that subsidiary if it no longer carries on activities pursuant to the objectives of Danaharta and the Minister of Finance revokes the prescription. [section 60] 

The Minister of Finance may also direct that all or certain provisions of the Act cease to apply to Danaharta if the Minister of Finance, Incorporated ceases to hold more than 50% of the issued capital of Danaharta. [section 61] However, any guarantee given by the Government pursuant to Part V continues to subsist. [section 62]

Part X: General 

Part X contains provisions dealing with judicial notice, secrecy and immunity. [sections 63, 65 & 66] Danaharta is taken to be an entity falling within section 4(6) of the Companies Act, 1965. [section 64] Approved costs and expenses of the Special Administrator and approved lendings during the administration are given priority in payment. [section 66A] Where a company commits an offence, officers of the company may be charged for the same offence. [section 66B] No person other than the Minister may institute winding up (or similar) proceedings against Danaharta. In addition, certain protections are made available to Danaharta, its officers and employees to ensure that they are not prejudiced by reason of the fact that they are officers or employees of a company that may be technically insolvent. [section 67] These provisions are necessary given the nature of Danaharta's activities. 
Part X also allows the Minister to make regulations and preserves anything done for Danaharta in anticipation of the enactment of the Act. [sections 68 & 69] The Minister may terminate the operation of the Act when he believes it is no longer necessary for it to remain in force. [section 70]

Part X preserves acts done in good faith and prohibits injunctions being issued against Danaharta, the Oversight Committee, Special Administrators or Independent Advisors. The provision is required given Danaharta's function and mission which is to maximise recovery values. [sections 71 & 72]

附錄二、馬國土地法修訂摘錄

The NLC (Amendment) Act is intended to facilitate the implementation of the Danaharta Act. 

The NLC (Amendment) Act: 

· Facilitates the acquisition of assets by Danaharta. 

· Clarifies that the vesting certificate will be conclusive evidence of the transfer of the NPL to Danaharta. 

· Where necessary, in order to enable Danaharta to maximise recovery value, provides for the realisation of collateral by way of private treaty. 

The NLC (Amendment) Act allows Danaharta to buy NPLs that are secured by land in an efficient, economical and effective manner. 

The NLC (Amendment) Act makes clear that existing registered interests will not prevent the transfer of security for a loan to Danaharta. However, under the Danaharta Act, Danaharta would acquire the NPL subject to those registered interests. 
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