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OECD MODEL CONVENTION

Article 26

EXCHANGE OF INFORMATION

1. The competent authorities of the Contracting States shall exchange such
information as is necessary for carrying out the provisions of this Convention or
of the domestic laws concerning taxes of every kind and description imposed on
behalf of the Contracting States, or of their political subdivisions or local
authorities, insofar as the taxation thereunder is not contrary to the Convention.
The exchange of information is not restricted by Articles 1 and 2. Any
information received by a Contracting State shall be treated as secret in the
same manner as information obtained under the domestic laws of that State and
shall be disclosed only to persons or authorities (including courts and
administrative bodies) concerned with the assessment or collection of, the
enforcement or prosecution in respect of, or the determination of appeals in
relation to the taxes referred to in the first sentence. Such persons or authorities
shall use the information only for such purposes. They may disclose the
information in public court proceedings or in judicial decisions.

2. In no case shall the provisions of paragraph 1 be construed so as to impose
on a Contracting State the obligation:

ag) to carry out administrative measures at variance with the laws and
administrative practice of that or of the other Contracting State;

b) to supply information which is not obtainable under the laws or in the
normal course of the administration of that or of the other Contracting
State;

c) to supply information which would disclose any trade, business, industrial,
comrmercial or professional secret or trade process, or information, the
disclosure of which would be contrary to public policy (ordre public).

C(26)-2 April 2000
©0ECD



COMMENTARY ON ARTICLE 26

COMMENTARY ON ARTICLE 26
CONCERNING THE EXCHANGE OF INFORMATION

I.  Preliminary remarks

L There are good grounds for including in a convention for the avoidance
of double taxation provisions concerning co-operation between the tax admi-
nistrations of the two Contracting States. In the first place it appears to be
desirable to give administrative assistance for the purpose of ascertaining facts
in relation to which the rules of the convention are to be applied. Moreover, in
view of the increasing internationalisation of economic relations, the Contracting
States have a growing interest in the reciprocal supply of information on the
basis of which domestic taxation laws have to be administered, even if there is
no question of the application of any particular article of the Convention.

2. Therefore the present Article embodies the rules under which information
may be exchanged to the widest possible extent, with a view to laying the proper
basis for the implementation of the domestic laws of the Contracting States
concerning taxes covered by the Convention and for the application of specific
provisions of the Convention. The text of the Article makes it clear that the
exchange of information is not restricted by Article 1, so that the information
may include particulars about non-residents.

3. The matter of administrative assistance for the purpose of tax collection
is not dealt with in the Article. This matter is dealt with in the Conventicn on
Mutual Administrative Assistance in Tax Matters, a multilateral convention that
entered into force on 1 April 1995. This Convention was drawn up within the
Council of Europe on the basis of a first draft prepared by the Committee on
Fiscal Affairs and is open to the signature of the Member States of the Council
of Europe and Member countries of the OECD. This matter can also form the
subject of a separate bilateral agreement that can be negotiated between the
Contracting States on the basis of the Model Convention for Mutual Administra-

April 2000 C(26)-3
©OECD
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tive Assistance in the Recovery of Tax Claims adopted by the Committee on
Fiscal Affairs on 29 June 1979; altematively, provisions on assistance in the field
of tax collection may be introduced in a double taxation convention, whenever
Contracting States find it preferable.

(Amended on 21 September 1995; see HISTORY)

4. Experience between 1963 and 1977 had shown that the text of the Article
in the 1963 Draft Convention left room for differing interpretations. Therefore
it was felt desirable to clarify its meaning in the 1977 Model Convention by a
change in the wording of the Article and its Commentary without altering its
effects. Apart from a single point of substance (cf. paragraph 13 below) the
main purpose of the changes made has been to remove grounds for divergent
interpretations.

(Amended on 23 July 1992; see HISTORY)

II. Commentary on the provisions of the Article
Paragraph 1

5. The main rule concerning the exchange of information is contained in the
first sentence of the paragraph. The competent authorities of the Contracting
States shall exchange such information as is necessary to secure the correct
application of the provisions of the Convention or of the domestic laws of the
Contracting States concerning taxes of every kind and description imposed in
these States even if, in the latter case, a particular Article of the Convention need
not be applied. Some countries replace "necessary" with "relevant” in their
bilateral conventions, regarding this as a better way to express the sense of the
provision; in the view of the Committee on Fiscal Affairs, either word may be
used in that context. In order to keep the exchange of information within the
framework of the Convention, a limitation to the exchange of information is set so
that information should be given only insofar as the taxation under the domestic
taxation laws concemed is not contrary to the Convention.

(Amended on 29 April 2000; see HISTORY)

6. The following examples may clarify the principle dealt with paragraph 5
above. In all such cases information can be exchanged under paragraph 1.

C(26)-4 April 2000
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7. Application of the Convention

a) When applying Article 12, State A where the beneficiary is resident asks
State B where the payer is resident, for information concerning the
amount of royalty transmitted.

b) Conversely, in order to grant the exemption provided for in Article 12,
State B asks State A whether the recipient of the amounts paid is in fact a
resident of the last-mentioned State and the beneficial owner of the
royalties.

¢) Similarly, information may be nzeded with a view to the proper allo-
cation of taxable profits between associated companies in different States
or the adjustment of the profits shown in the accounts of a perrnanent
establishment in one State and in the accounts of the head office in the
other State (Articles 7,9, 23 A and 23 B).

8. Implementation of the domestic laws

a) A company in State A supplies goods to an independent company in
State B. State A wishes to know from State B what price the company in
State B paid for the goods with a view to a correct application of the
provisions of its domestic laws.

b) A company in State A sells goods through a company in State C
(possibly a low-tax country) to a company in State B. The companies
may or may not be associated. There Is no convention between State
A and State C, nor between State B and State C. Under the convention
between A and B, State A, with a view to ensuring the correct application
of the provisions of its domestic laws to the profits made by the company
situated in its territory, asks State B what price the company in State B
paid for the goods.

¢) State A, for the purpose of taxing a company situated in its territory, asks
State B, under the convention between A and B, for information about
the prices charged by a company in State B, or a group of companies in
State B with which the company in State A has no business contacts in
order to enable it to check the prices charged by the company in State A
by direct comparison (e.g. prices charged by a company or a group of
companies in a dominant position). It should be borne in mind that the
exchange of information in this case might be a difficult and delicate
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matter owing in particular to the provisions of sub-paragraph ¢) of
paragraph 2 relating to business and other secrets.

9. The rule laid down in paragraph 1 allows information to be exchanged in
three different ways:

a) on request, with a special case in mind, it being understood that the
regular sources of information available under the internal taxation
procedure should be relied upon in the first place before request for
information is made to the other State;

b) automatically, for example when information about one or various
categories of income having their source in one Contracting State and
received in the other Contracting State is transmitted systematically to
the other State (cf. the OECD Council Recommendation C{81)39, dated
5 May 1981, entitled "Recommendation of the Council concerning a
standardised form for automatic exchanges of information under
international tax agreements” and the OECD Council Recommendation
(C(92)50, dated 23 July 1992, entitled "Recommendation of the Council
concerning a standard magnetic format for automatic exchange of tax
information");!

¢) spontaneously, for example in the case of a State having acquired
through certain investigations, information which it supposes to be of
interest to the other State.

(Amended on 29 April 2000; see HISTORY)

9.1 These three forms of exchange (on request, automatic and spontaneous)
may also be combined. [t should also be stressed that the Article does not restrict
the possibilities of exchanging information to these methods and that the
Contracting States may use other techniques to obtain information which may be
relevant to both Contracting States such as simultaneous examinations, tax
examinations abroad and industry-wide exchange of information. These
techniques are fully described in the publication Tax Informarion Exchange
between OECD Member Countries: A Survey of Current Practices’ and can be
summarised as follows:

1. These two recommendations are reproduced and discussed in Tax Information Fxchange
berweern OECD Member Countries: 4 Survey of Current Practices, OECD, Paris, 1994,

2. 1d.
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-— a simultaneous examination is an arrangement between two or more
parties to examine simultaneously each in its own territory, the tax affairs
of (a) taxpayer (s) in which they have a common or related interest, with
a view of exchanging any relevant information which they so obtain (see
the OECD Council Recommendation C(92)81, dated 23 July 1992, on an
OECD Model agreement for the undertaking of simultaneous
examinations);

— a tax examination abroad allows for the possibility to obtain information
through the presence of representatives of the competent authority of the
requesting Contracting. This type of assistance is granted on a reciprocal
basis. Countries’ laws and practices differ as to the scope of rights
granted to foreign tax officials. For instance, there are States where a
foreign tax official will be prevented from any active participation in an
investigation or examination on the territory of a country; there are also
States where such participation is only possible with the taxpayer’s
consent;

~—— an industry-wide exchange of information is the exchange of tax
information especially concemning a whole economic sector (e.g. the oil
or pharmaceutical industry, the banking sector, etc.) and not taxpayers in
particular.

(Added on 29 April 2000; see HISTORY)

10.  The manner in which the exchange of information agreed to in the
Convention will finally be effected can be decided upon by the competent
authorities of the Contracting States.

11.  Reciprocal assistance between tax administrations is feasible only if each
administration is assured that the other administration will treat with proper
confidence the information which it will receive in the course of their co-operation.
At the same time maintenance of such secrecy in the receiving Contracting State
is a matter of domestic laws. It is therefore provided in paragraph 1 that
information communicated under the provisions of the Convention shall be treated
as secret in the receiving State in the same manner as information obtained under
the domestic laws of that State. Sanctions for the violation of such secrecy in that
State will be govermned by the administrative and penal laws of that State.

April 2000 C(26)-7
©OECD



OECD MODEL CONVENTION

11.1  Before 2000, the paragraph only authorised the exchange of information,
and the use of the information exchanged, in relation to the taxes covered by the
Convention under the genera] rules of Article 2. As drafted, the paragraph did not
oblige the requested State to comply with a request for information concerning the
imposition of a sales tax as such a tax was not covered by the Convention. The
paragraph was then amended so as to apply to the exchange of information
concerning any tax imposed on behalf of the Contracting States, or of their
political subdivisions or local authorities, and to allow the use of the information
exchanged for purposes of the application of all such taxes. Some Contracting
States may not, however, be in a position to exchange information, or to use the
information obtained from a treaty partner, in relation to taxes that are not covered
by the Convention under the general rules of Article 2. Such States are free to
restrict the scope of paragraph 1 of Article 26 by adopting bilaterally the following
previous wording of the paragraph:

"1. The competent authorities of the Contracting States shall exchange such
information as is necessary for carrying out the provisions of this Convention
or of the domestic laws of the Contracting States concerning taxes covered
by the Convention insofar as the taxation thereunder is not contrary to the
Convention. The exchange of information is not restricted by Article 1. Any
information received by a Contracting State shall be treated as secret in the
same manner as information obtained under the domestic laws of that State
and shall be disclosed only to persons or authorities (including courts and
administrative bodies) concermned with the assessment or collection of, the
enforcement or prosecution in respect of, or the determination of appeals in
relation to, the taxes covered by the Convention. Such persons or authorities
shall use the information only for such purposes. They may disclose the
information in public court proceedings or in judicial decisions.”

(Added on 29 April 2000; see HISTORY)

11.2. Since the exchange of information concerning the application of custom
duties is governed by other international conventions, the provisions of these
more specialised conventions will generally prevail and the exchange of
information concerning custom duties will not, in practice, be governed by the
Article.

(Added on 29 April 2000; see HISTORY)
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12, The information obtained may be disclosed only to persons and authorities
involved in the assessment or collection of, the enforcement or prosecution in
respect of, or the determination of appeals in relation to the taxes with respect to
which information may be exchanged according to the first sentence of the
paragraph. This means that the information may also be communicated to the
taxpayer, his proxy or to the witnesses. The information received by a Contracting
State may be used by such persons or authorities only for the purposes mentioned
in paragraph 1. If the information appears to be of value to the receiving State for
other purposes than those referred to, that State may not use the information for
such other purposes but it must resort to means specially designed for those
purposes (e.g. in case of a non-fiscal crime, to a treaty concerning judicial
assistance).

(Amended on 29 April 2000; see HISTORY)

12.1  Under this Article, information may not be disclosed to authorities that
supervise the general administration of the Government of a Contracting State, but
are not involved specifically in tax matters. In their bilateral negotiations, however,
Member countries may agree to provide for disclosure to such supervisory bodies.

(Added on 21 September 1995; see HISTORY)

13. As stated above, the information obtained can be communicated to the
persons and authorities mentioned but it does not follow from this that it can be
disclosed by them in court sessions held in public or in decisions which reveal
the name of the taxpayer. The last sentence of the paragraph, however, opens
up this possibility. Once information is used in public court proceedings or in
court decisions and thus rendered public, it is clear that from that moment such
information can be quoted from the court files or decisions for other purposes
even as possible evidence. But this does not mean that the persons and
authorities mentioned in paragraph | are allowed to provide on request additional
information received. If either or both of the Contracting States object to the
information being made public by courts in this way, or, once the information
has been made public in this way, to the information being used for other purposes,
because this is not the normal procedure under their domestic laws, they should
state this expressly in their convention.

April 2000 C(26)-9
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Paragraph 2

14.  This paragraph contains certain limitations to the main rule in favour of the
requested State. In the first place, the paragraph contains the clarification that a
Contracting State is not bound to go beyond its own intemal laws and
administrative practice in putting information at the disposal of the other
Contracting State. However, types of administrative measures authorised for the
purpose of the requested State's tax must be utilised, even though invoked solely
to provide information to the other Contracting State. Likewise, internal
provisions concerning tax secrecy should not be interpreted as constituting an
abstacle to the exchange of information under the present Article. As mentioned
above, the authorities of the requesting State are obliged to observe secrecy with
regard to information received under this Article. A Contracting State that under
its domestic law is required to notify the taxpayer that an exchange of informa-
tion is proposed should inform its treaty partners in writing that it has this
requirement and what the consequences are for its obligations in relation to mutual
assistance.

(Amended on 21 September 1995; see HISTORY)

15.  Furthermore, the requested State does not need to go so far as to carry out
administrative measures that are not permitted under the laws or practice of the
requesting State or to supply items of information that are not obtainable under the
Jaws or in the normal course of administration of the requesting State. It follows
that a Contracting State cannot take advantage of the information system of the
other Contracting State if it is wider than its own system.

16.  Information is deemed to be obtainable in the normal course of adminis-
tration if it is in the possession of the tax authorities or can be obtained by them
inthe normal procedure of tax determination, which may include special
investigations or special examination of the business accounts kept by the
taxpayer or other persons, provided that the tax authorities would make similar
investigations or examination for their own purposes. This means that the
requested State has to collect the information the other State needs in the same
way as if its own taxation was involved, under the proviso mentioned in para-
graph 15 above.
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17.  The requested State is at liberty to refuse to give information in the cases
referred to in the paragraphs above. However if it does give the requested
information, it remains within the framework of the agreement on the exchange
of information which is laid down in the Convention; consequently it cannot be
objected that this State has failed to observe the obligation to secrecy.

18.  If the structure of the information systems of two Contracting States is
very different, the conditions under sub-paragraphs @) and b) of paragraph 2 will
lead to the result that the Contracting States exchange very little information or
perhaps none at all. In such a case, the Contracting States may find it appropriate
to broaden the scope of the exchange of information.

19.  In addition to the limitations referred to above, sub-paragraph ¢) of
paragraph 2 contains a reservation concerning the disclosure of certain secret
information. Secrets mentioned in this sub-paragraph should not be taken in too
wide a sense. Before invoking this provision, a Contracting State should
carefully weigh if the interests of the taxpayer really justify its application.
Otherwise it is clear that too wide an interpretation would in many cases render
ineffective the exchange of information provided for in the Convention. The
observations made in paragraph 17 above apply here as well. The requested
State in protecting the interests of its taxpayers is given a certain discretion to
refuse the requested information, but if it does supply the information deliberate-
ly the taxpayer cannot allege an infraction of the rules of secrecy. It is open to
the Contracting States to add further dispensations from the obligation to supply
information to the items listed in sub-paragraph ¢), for example, information
protected by provisions on banker's discretion. It has been felt necessary also
to prescribe a limitation with regard to information which concemns the vital
interests of the State itself. To this end, it is stipulated that Contracting States
do not have to supply information the disclosure of which would be contrary to
public policy (ordre public).

Observations on the Commentary

20.  Japan wishes to indicate that with respect to paragraph 11 above, it would
be difficult for Japan, in view of its strict domestic laws and administrative
practice as to the procedure to make public the information obtained under the
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domestic laws, to provide information requested unless a requesting State has
comparable domestic laws and administrative practice as to this procedure.

21.  Contrary to the interpretation put forward in paragraphs 14 to 16 above,
Jopan and the United Kingdom take the view that the Article imposes no
obligation on them to carry out enquiries on behalf of a Contracting State in
cases where no liability to their own tax is at issue, since to carry out such
enquiries would be contrary to their Jaws and administrative practice.

(Replaced on 31 March 1994; see HISTORY)

22. [Merged with paragraph 21 on 31 March 1994; see HISTORY)]

Reservations on the Article

23.  Germany reserves the right to propose in bilateral negotiations additional
specific provisions on data protection.

(Replaced on 29 April 2000; see HISTORY)

24, Switzerland reserves its position on this Article. It will propose to limit the
scope of this Article to information necessary for carrying out the provisions of
the Convention.

(Amended on 23 October 1997; see HISTORY)

25. [Deleted on 29 April 2000; see HISTORY)
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HISTORY

Paragraph 1: Unchanged from the 1977 Model Convention.
Paragraph 2: Unchanged from the 1977 Model Convention.

Paragraph 3: Amended, by replacing the words "which was opened for signature on 25 January
1988" by the words "that entered into force on 1 April 1993" by the Report entitled "The 1995
Update to the Model Tax Convention”, adopted by the Council of the OECD on 21 September 1995,

Paragraph 3 was included in the 1977 Model Convention but subsequently amended by the Report
entitled "The Revision of the Model Convention”, adopted by the Council of the OECD on 23 July
1992. In the 1977 Model Convention, paragraph 3 read as follows:
"3. The matter of administrative assistance for the purpese of tax collection is not dealt
with in the Article. This matter often forms the subject of a separate agreement, whether
bilateral or multilateral, between the Caontracting States: alternatively, the provisions on
assistarice in the field of tax collection may be introduced in the double taxation convention,
whenever Contracting States find it preferable.”

Paragraph 4: Included in the 1977 Model Convention. Amended by the Report entitled "The
Revision of the Model Convention”, adopted by the Council of the OECD on 23 July 1992. In the
1977 Model Convention, paragraph 4 read as follows:
"4. Experience in recent years has shown that the text of the Article in the 1963 Draft
Convention left room for differing interpretations. Therefore it was felt desirable to clarify
its meaning by a change in the wording of the Article and its Commentary without altering
its effects. Apart from a single point of substance (cf. paragraph 13 below) the main purpose
of the changes made has been to remove grounds for divergent interpretations.”

Paragraph 5: Amended by the Report entitled "The 2000 Update to the Mode] Tax Convention”,

adopted by the OECD Committee on Fiscal Affairs on 29 April 2000. Paragraph 5 previously read as

follows:
5. The main rule concerning the exchange of information is contained in the first
sentence of the paragraph. The competent authorities of the Contracting States shall
exchange such information as is necessary to secure the correct application of the provisions
of the Convention or of the domestic laws of the Contracting States concemning taxes
covered by the Convention even if, in the latter case, a particular Article of the Convention
need not be applied. Some countries replace "necessary” with "relevant” in their bilateral
conventions, regarding this as a better way to express the sense of the provision; in the
view of the Committee on Fiscal Affairs, either word may be used in that context. In
order to keep the exchange of information within the framework of the Convention, a
limitation to the exchange of information is set so that information should be given only
insofar as the national tax in question is covered by the Convention and the taxation under
the domestic taxation laws concemned is not contrary to the Convention. An illustration may
be cited in this connection: a request for information conceming the imposition of a sales tax
need not be complied with by the requested State as it Is not covered by the Convention.”
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Paragraph 5 was included in the 1977 Model Convention but was subsequently amended. by adding

the third sentence, by the Report entitled "The 1997 Update to the Model Tax Convention”, adopted

by the Council of the OECD on 23 October 1997. Paragraph 3 previously read as follows:
5. The main rule concerning the exchange of mformation is contained in the first
sentence of the paragraph. The competent authorities of the Contracting States shall
exchange such information as is necessary to secure the correct application of the provisions
of the Convention or of the domestic laws of the Contracting States concemning taxes
covered by the Convention even if, in the latter case, a particular Article of the Convention
need not be applied. In order to keep the exchange of information within the framework of
the Convention, a limitation to the exchange of information is set so that information should
be given only insofar as the national tax in question is covered by the Convention and the
taxation under the domestic taxation laws concerned is not contrary to the Convention. An
illustration may be cited in this connection: a request for information conceming the
imposition of a sales tax need not be complied with by the requested State as it is not
covered by the Convention.”

Paragraph 6: Unchanged from the 1977 Model Convention.
Paragraph 7: Unchanged from the 1977 Model Convention.
Paragraph 8: Unchanged from the 1977 Mode] Convention.

Paragraph 9: Included in the 1977 Model Convention. Sub-paragraph b) was amended by the
Report entitled "The 2000 Update to the Model Tax Convention”, adopted by the OECD Committee
on Fiscal Affairs on 29 April 2000. Sub-paragraph b) previously read as follows:

"4) automatically, for example when information about one or various categories of income
having their source in one Contracting State and received in the other Contracting State
is transmitted systemnatically to the other State (see OECD Council Recommendation
C(81)39/Final (5May 1981) ("Recommendation of the Council Conceming a
Standardised Form for Automatic Exchanges of Information under International Tax
Agreements") and OECD Council Recommendation C(92)50/Final (23 July 1992)
("Recommendation of the Council Concemning a Standard Magnetic Format for
Automnatic Exchange of Tax Information"), both of which are discussed in "Tax
Information Exchange Between OECD Member Countries: A Survey of Current
Practices", OECD, Paris, 1994);"

Sub-paragraph 5) had been previously amended by the Report entitled "The 1995 Update to the
Model Tax Convention”, adopted by the Council of the OECD on 21 September 1995. Sub-
paragraph b) previously read as follows:

"h) automatically, for example when information about one or various categories of income
having their source in one Contracting State and received in the other Contracting State
is transmitted systematically to the other State;”

Paragraph 9.1: Added by the Report entitled "The 2000 Update to the Model Tax Convention",
adopted by the OECD Committee on Fiscal Affairs on 29 April 2000

Paragraph 10: Unchanged from the 1977 Model Convention.
Paragraph 11: Unchanged from the 1977 Model Convention.

Paragraph 11.1: Added by the Report entitled "The 2000 Update to the Model Tax Convention",
adopted by the OECD Committee on Fiscal Affairs on 29 April 2000.
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Paragraph 11.2: Added by the Report entitled "The 2000 Update to the Model Tax Convention”,
adopted by the OECD Comrnittee on Fiscal Affairs on 29 April 2000.

Paragraph 12: Included in the 1977 Model Convention. Amended by the Report entitled “The 2000

Update to the Model Tax Convention", adopted by the OECD Committee on Fiscal Affairs on 29

April 2000. In the 1977 Model Convention. paragraph 12 read as follows:
"12. The information obtained may be disclosed only to persons and authorities involved
in the assessment or collection of, the enforcement or prosecution in respect of, or the
determination of appeals in relation to, the taxes covered by the Convention. This means that
the information may also be communicated to the taxpayer, his proxy or to the witnesses.
The information received by a Contracting State may be used by such persans or authorities
only for the purposes mentioned in paragraph 1. If the information appears to be of value to
the recciving State for other purposes than those referred to. that State may not use the
information for such other purposes but it must resort to means specially designed for those
purpases (e.g. in case of a non-fiscal crime, to a treaty conceming judicial assistance).”

Paragraph 12.1: Added by amended by the Report entitled "The 1995 Update to the Model Tax
Convention", adopted by the Counci] of the OECD on 21 Septernber.

Paragraph 13: Unchanged from the 1977 Model Convention.

Paragraph 14: Included in the 1977 Model Convention. Amended, by adding the last sentence, by

the Report entitled "The 1995 Update to the Model Tax Convention”, adopted by the Council of the

OECD on 21 September 1995, Paragraph 14 previously read as follows:
"14.  This paragraph contains certain limitations to the main rule in favour of the
requested State. In the first place, the paragraph contains the clarification that a Contracting
State is not bound to go beyond its own internal laws and administrative practice in putting
information at the disposal of the other Contracting State. However, types of administrative
measures authorised for the purpose of the requested State's tax must be utilised, even
though invoked solely to provide information to the other Contracting State. Likewise,
intemal provisions concerning tax secrecy should not be interpreted as constituting an
obstacle to the exchange of information under the present Article. As mentioned above, the
authorities of the requesting State are obliged to observe secrecy with regard to information
received under this Article. As mentioned above, the authorities of the requesting State are
obliged to observe secrecy with regard to information received under this Article.”

Paragraph 15: Unchanged from the 1977 Model Convention.
Paragraph 16: Unchanged from the 1977 Model Convention.
Paragraph 17: Unchanged from the 1977 Model Convention.
Paragraph 18: Unchanged from the 1977 Model Convention.
Paragraph 19: Unchanged from the 1977 Model Convention.
Paragraph 20: Unchanged from the 1977 Model Convention.,

Paragraph 21: Replaced paragraphs 21 and 22, which were merged, by the Report entitled "1994
Update to the Model Tax Convention”, adopted by the Council of the OECD on 31 March 1994.
Paragraph 2] previously read as follows:
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"21. With respect to paragraphs 14 to 16 above, .Japan can only supply information
obtained through special investigation or special examination as long as such investigation
or examination is concerned with taxation in Japan.”

Paragraph 22: Paragraph 22 was merged with paragraph 21 (¢f. history of paragraph 21) by the
Report entitled "1994 Update to the Model Tax Convention”, adopted by the Council of the OECD
on 31 March 1994, Paragraph 22 previously read as follows:
"22. The United Kingdom takes the view that the Article imposes no obligation on it to
carry out enquiries on behalf of a Contracting State in cases where no liability to United
Kingdom tax is at issue, since to carry out such enquiries would be contrary 10 its laws and
administrative practice (cf. the last sentence of paragraph 16 above).”

Paragraph 22, as it read after 23 July 1992 and before 31 March 1994, replaced paragraph 22 of the
1977 Model Convention. Paragraph 22 of the 1977 Model Convention had been renumbered as
paragraph 23 (cf. history of paragraph 23) and a new paragraph 22 had been added by the Report
entitled "The Revision of the Model Convention”, adopted by the Couneil of the OECD on 23 July
1992.

Paragraph 23: Replaced by the Report entitled "The 2000 Update to the Mode! Tax Convention”,
adopted by the OECD Committee on Fiscal Affairs on 29 April 2000. Paragraph 23 previously read
as follows:
"23. Portugal reserves the right to apply Article 26 of the 1963 version of the Draft
Convention.”

Paragraph 23, as it read before 29 April 2000, corresponded to paragraph 22 of the 1977 Model
Convention. Paragraph 23 of the 1977 Model Convention was renumbered as paragraph 24 (cf.
tustory of paragraph 24) and paragraph 22 was renumbered as paragraph 23 by the Report entitled
"The 1977 Revision of the Model Convention", adopted by the Council of the OECD on 23 Tuly
1992.

Paragraph 24: Amended by the Report entitled "The 1997 Update to the Model Tax Convention”,

adopted by the Council of the OECD on 23 October 1997. Paragraph 24 previously read as follows:
"24. Switzerland reserves its position on this Article. When negotiating with other
Member countries, Switzerland will propose to limit the scope of this Article 1o information
necessary for carrying out the provisions of the Convention.”

Paragraph 24 was previously amended by the Report entitled 1994 Update to the Model Tax

Convention”, adopted by the Council of the OECD on 31 March 1994. Paragraph 24 previously read

as follows:
"24, Under the Swiss concept a double taxation convention aims at avoiding
international double taxation; the information necessary for the correct application and for
the prevention of an abuse of such a convention can be exchanged already within the
existing framework of its provisions on the mutual agreement procedure, the reduction of
taxes withheld at the source, etc. Switzerland considers a particular provision on the
exchange of information as unnecessary since even such an express clause could not,
accarding to the purpose of the Convention, provide for more than for an exchange of
information necessary for the correct application and prevention of an abuse of the
Convention. Accordingly Switzerland has an express reservation on the Article on the
exchange of information."”

C(26)-16 April 2000
C©OECD



COMMENTARY ON ARTICLE 26

Paragraph 24 corresponds to paragraph 23 of the 1977 Mode] Convention. Paragraph 24 of the 1977
Mode! Convention was renumbered as paragraph 25 (cf. history of paragraph 25) and paragraph 23
was renumbered as paragraph 24 by the Report entitled "The 1977 Revision of the Model
Convention", adopted by the Council of the OECD on 23 July 1992.

Paragraph 25: Deleted by the Report entitled “The 2000 Update to the Model Tax Convention",
adopted by the OECD Committee on Fiscal Affairs on 29 April 2000. Paragraph 25 previously read
as follows:
"25.  Mexico and the Unifed States reserve the right to extend the application of this
Article 1o all taxes imposed by a Contracting State, not just taxes covered by the Convention
pursuant to Article 2."

Paragraph 25, as it read before 29 April 2000, was amerded, by adding Mexico to the list of countries
making the Reservation, by the Report entitled "The 1995 Update 10 the Model Tax Convention”,
adopted by the Council of the OECD on 21 September 1995, After 31 March 1994, but before 21
September 1995, paragraph 25 read as follows:
"25.  The Unired States reserves the right to extend the application of this Article to all
taxes imposed by a Contracting State, not just taxes covered by the Convention pursuant to
Anticle 2."

Paragraph 25 was previously amended by the Report entitled "1994 Update to the Model Tax
Convention”, adopted by the Council of the OECD on 31 March 1994. Paragraph 25 previously read
as follows;
"25 The United States believes that this Article should apply to all taxes imposed by a
Contracting State, not just taxes covered by the Convention."

Paragraph 25, as it then read, corresponded to paragraph 24 of the 1977 Mode] Convention, which
was tenumbered as paragraph 25 by the Report entitled "The 1977 Revision of the Model
Convention", adopted by the Council of the OECD on 23 July 1992,
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OECD STANDARDISED FORM FOR SPONTANEOUS EXCHANGE OF INFORMATION

STANDARD FORM FOR SPONTANEQUS EXCHBANGE OF INFORMATION
AND FEEDBACK

TAX PERIOD CONCERNED

To:  Country:®
Name of Competent authority:
Address:
Phone:
Fax:

From: Country:’
Name of Competent authority:
Address:
Phone:
Fax:
Official responsible:

Information provided spontaneously under Article .. of the tax convention between our countries. It is
to be used according to the provisions concerning confidentiality of this Article and only for the tax
purposes mentioned therein.

(If needed) The concerned taxpayer has been notified about this exchange of information.

There are objections (no objections)* to the disclosure to the taxpayer of these original documents
containing information,

3 To be filled in by the competent authority.

* Cross out what is inappropriate.



RECIPIENT (Beneficial owner)

Nzame:

Residence country TIN:
Originating country TIIN:
Date of birth:

Street address:
City-postal code:
Sub-entity:

Country:

PAYOR OF INCOME

Name:

TIN:

Date of birth:
Street address:
City-Postal code:
Sub-entity:
Country:

AMOUNT AND NATURE OF INCOME

Amount (currency):

Date of payment: DD MM YY

Nature of payment:

OECD type of income:

Reason for payment: (goods delivered, services rendered, aother, date of invaice, n°® of invoice, bank
account number, etc.)



4.

TAX EVASION SCHEME IDENTIFIED AND REASONS WHY IT IS ASSUMED THAT
THE INFORMATION MAY BE OF INTEREST

(Use of tax havens, etc.)

Please provide feedback on the usefulness of the information by returning a copy of this form plus the
attached form for feedback, indicate eventually whether the recipient of the amounts mentioned is not the
actual beneficial owner.

REMARKS

COPIES OF DOCUMENTS ENCLOSED:

YES [

NO O

NUMBER OF PAGES: []




P =

EXAMPLE OF REQUEST FOR INFORMATION!

« FROM TO

Mr Competent Authority of Country X Mr Competent Authority of Country Y
Director of Taxes Director of Taxes 567 Free Street

1234 Tax Boulevard, Freedom City 34002 Country Y

Capital city 21001 Country X

phone/fax

Reference CA/10 01 94 U 10 January, 1994

Taxpayer under investigation: PC Company
TIN: 89 67 89 02

56 A Street

Blueville 10001

Country X

Tax years under investigation:
01/10/90 - 31/09/91
01/10/91 - 31/09/92
01/10/92 - 31/05/93

Years for which information is requested: same years
Dear Mr. Competent authority of Country Y
Re: Request for information undeyr Article 26 of the tax Convention between Country X and Country Y

This request is presented according to Article 26 of the tax convention between our two countries. Qur
request concems PC Company above mentioned. The local tax office of Blueville is presently examining its income
tax returns for the tax periods referred to above,

PC company is in the business of importing high tech equipment in the computer industry and selling this
equipment to its domestic subsidiaries. During the tax examination it was discovered that funds have been deposited
into a bank account (number: 001 678 543 at the State Bank , 1 Bank Street Freedom City 34001 Country Y. We
believe the account is in the name of Mr John Smith TIN 57 06 2345 born 15 06 57 address | Blue street Blueville
10003 who owns 65% of the shares of PC Company and is the executive manager. We believe that the funds
deposited into this account are taxable in Country X and have not been reported.

We therefore request the following information for the period under investigation:

Bank records including bank statements, conceming account n® 001 678 543 identified as being used
directly or indirectly by PC Company or by Mr John Smith. If you need more information please contact Mr Green
phone: 1234567 fax 12344568. Could you acknowledge receipt of this request and indicate when the information is
likely to be provided.

This request is presented according to Article 26 of our tax treaty and the information provided will be
used only as provided for in such Article.

Sincerely,

Mr Competent authority of Country X

I Not all Member countries are able to provide bank information.
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EXAMPLE OF RESPONSE TO A REQUEST’

FROM TO

Mr. Competent Authority of Country Y Mr. Competent Authority of Country X
Director of ... Director of Taxes

567 Free street 1234 Tax Boulevard

Freedom City 34002 Country Y Capital City 21001

Phone: Country X

Fax:

Person to contact: Mr. Freed 6 Junc 1994

Dear Mr. Competent Authority,

Re: your request for information under Article 26 of the Tax Convention between Country X and
Country Y

Your reference CA/1001 94 U
Taxpayer PC Company

TIN 89 67 89 02

56 A strect

Blueville 10001

Tax Years for which information s requested:
01/10/90-31/05/91
01/10/91-31/09/92
01/10/92-31/10/93

On 10 January 1994, you presented a request for information under Article 26 of the Tax Convention between our two
countries concemning bank accounts identified as being used directly or indirectly by PC Company or by Mr. John Smith the executive
manager of PC Company.

Please find cnclosed the bank records of the account number n 001 678 543). Our Central file of Bank Accounts aliowed
to identify another account opened on 5.08.92 by Mr. John Smith, City Bank n 001 725 613, at the Branch located 56 City Street in
Freedom City.

This information is provided under Article 26 above-mentioned and its use is covered accordingly. Please provide
information on the usefulness of the information supplied.

Yours sincerely,

Mr. Competent authority of country Y

Enclosures:

Bank account State Bankn 001 678 543
Copies of 36 bank statement

Bank account City Bank n 001 725 613
Copies of 17 bank statement

2 Not all Member countries are able to provide bank information.



