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Definitions

A lesbian is a woman whose enduring physical, romantic and/or
emotional attraction is to other women.

Gay is often used to describe a man whose enduring physical,
romantic and/or emotional attraction is to other men, although
the term can be used to describe

both gay men and lesbians.

Bisexual describes an individual who is physically, romantically
and/or emotionally attracted to both men and women.
Transgender describes people whose gender identity and/or
gender expression differs from the sex they were assigned at
birth.

The term intersex covers bodily variations in regard to culturally
established standards of maleness and femaleness, including
variations at the level of chromosomes, gonads and genitals.
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European
Commission

Social Acceptance
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Discrimination
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Discrimination

Figure 1: Respondents who felt discriminated against or harassed in the last 12 months on the grounds of sexual
orientation, by country and by LGBT subgroup (%)
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European
Commission

European LGBTI population
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Challenges to identify the exact size of the LGBTI
population

- Underreporting

- Self-identification

- Behaviour

European
Commission

European LGBTI-Movement
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Legiﬁ%tion
Family Law: NO EU Competence

Same-sex
marriage

Registered
Partnerships

Constitution limits
marriage to
opposite-sex
couples

EU Legislation
Legal Basis for Action

Art.19 TFEU (former Article 13 Amsterdam Treaty)

“ ... the Council acting unanimously on a proposal from the
Commission and after obtaining the consent of the European
Parliament, may take appropriate action to combat discrimination
based on sex, racial or ethnic origin, religion or belief, disability,
age or sexual orientation.”
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EU Legislation
Antidiscrimination

1 Grounds of discrimination: Race, Ethnic
Origin, Age, Religion or Belief, Sexual
Orientation, Sex, Disability

2 Areas of protection: employment, social
protection (including social security), healthcare,
education, housing, and access to good and
services.

EU Legislation
Antidiscrimination

Sex > Gender legislation (13 Directives)

Race Equality Directive: prohibits discrimination in
access to employment, working conditions, vocational
guidance and training, membership of organisations
Education, Social Security, Health care, Goods and

Racial/Ethnic origin

\ 4

Religion or belief services, Housing

Disability Employment Equality Directive, prohibits
ey iscrimination in access to employment, working

Age conditions, vocational guidance and training,

Sexual orientation membership of organisations

Horizontal Directive (under discussion): would extend protection against
discrimination on the grounds religion, disability, age and sexual orientation
beyond employment.
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Policies

- Equal Treatment Directive

- Political statements

- Mainstreaming in all policies and legislation

- Financial support through the Rights, Equality and
Citizenship Programme

- Financial support for Equinet, ILGA, TGEU and
IGLYO

Policies

- Diversity Charter for Businesses
7.000 Companies, 14 Million Employees

- Best practices exchanges

- Data collection and research

Eurobarometer

Business Case
Equality Data Project
Report of Legal Experts
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Legislation
EUCJ Case Law

- P v S and Cornwall County Council (sex and
gender identity)

- Maruko and Rémer (same sex civil
partnerships)

- Acceptia (public homophobic statements)

64




Equality and Diversity Unit
DG Farsonnal

Ul parsin ot Barineny rigg "

Aoty bkt sial

Equality and Diversity U

The tguality end Diversity Unic I[EDUI oo
LN ol R P T GURTFECREE I SRS 8 (4
induzcs ooz, Irperees oy ok e
ally a zclckes i s
wperee ap sl e Foacpaon Fadir e v,

EDU 0liers 42 277 Irpermyens weraily wovi

Far b,
SeLen For o H 4
salyin i Baepear Py lametteeoetar y

e pes

EDU vyaacs Than 02 hurwr essuross sl we
“f b 1 e Pl s “harte ofrcp ez
heaussl cpraetirelive =t i Fa e
v he red on chomaTer ralsineering
rvesal i s ol ol CELAaCss Z2lcy

EDU Zraves Jp s8d3kes 370 repren st ieibee o mnal
al-d',wrn ahiitews OY D LCrdaT pormaee
sebs el acbernn el dmedvizoon b
soczedoren wobt Artbbe e e sial e

eou nili oy cLadOICs 0N ST T

Fiva: v e e A sewsd v daliiin

N

A for ez Nutare,

yaur task is not anly to
oreses it,

s e enable 707

ANV RI e e e

D e e e S PR )

Tokeanab LIS anmmagdsloand 0 tawatr
LN A T VT PR SR e

EDU dwdoms aril«saee b wlig g FRCR S R Y
(] porclzaion ard edoske af spsian v oy

ihaedeliy

EDU rozees the o waal
weh g CrerOAYCrT ceat
[EREE N DERTRRT R IR | 5
11 1he vk o 4
atth @ v e mirid vag el
| T T I O MR IR TR L. < el

EDU O odter  snwsr et
1odring OGBS 20T proeduss
Pt bl i ogutltyord g

65

Eqquality and

THREE PRIORITIES

The Eurapean Padlament commits
itsel [ L punsue three pHorities:
@ Frzaaliy batacon eonmea and imen

®» Enplopnont and Insegation of caables
(VP PPT

& Elivinaton of ary abstac & to recrulbment
ard avy poterdial dlscdm natina



‘ wrrmElapes
B weeatvrseck comLGE g

I va DA LG ET Foarngroup

L

The Eurapaan Parllament’s
Intargroup on LGETI Rights

wo ki Ly gvhamngenre
N0 Mambacx of 1ma
Eacpen Ml
fremol a ki) i =
anc Z1LAMA NI
(AR PN

Tha wnes ot chn s e
EH TR R R R T

N w2 Uk Bacpaun
LR RSO B et
shuminn el Heliun Jwy,
LALAULL J A

A e ve {GATIE
nin in U MR hw
Lluay v buga dound
by e vy
Frenre o may thel s
sl e

Supon kel

arcrpmecn s b st
Il wicup o0 BT

i “lils Curozewn e lemeet
Piages Wl WU AT Mankarh - M R

LI R WA A

LN S N
N EHEHE Y
1 GRTE Wi s

Ouy prlorttics

cor Cooemataa ansarl ol ans
Uxiap s v wbaexd

TRV e
1A FU g o

Tir ttaN— Ay
nn Lrka

Ul Lwes s
L S

66

ke laagiuae b
ulx oo fa
Waream el A Tnmeass
P wrn wiee um
nhaLvad s

A maver e koo ot

L O TETINTTE P
JugeIRe

nver e 1T
AP N Ar I

S TTLREP S L TR T
dodomatho viacup
RETURE RSN DL
Nl e e LB LT
Ve W W0 Y e it
racnde nc smacanmsnie
A Uy von o I'n

S o W st iy
AAN wihcoent ancy
sllars




European Parliament

‘S

Development of LGBTI rights in the last 25 years
Created by Equality and Diversity Unit, DG PERSONNEL
with a contribution fram the LGBTI intergroup
May 2015

Introduction

Significant variation in respect of the rlgts of LGBTI {Lesbian, Gay, Bisexual, Transgender and Intersex) people still exists between
States, bath in terms of legislation and socletal ttitudes. Discriminatory practices pessist where government policies have direct
discriminatory impact or there exists zn absence of applicable national legislation. Homaphobic and trans-phobic treatment may
be physical (including murdes, beatings, kidnappings, rape and sexval 3ssault] or psycholkgical {including threats, coercion and
arbitrary deprivations of liberty).

1. Declassification of homosexuality as an iliness, will transgender people be next?
May 1990 World Health Organkation (WHO) removes homosexuality from its list of disorders

Sexual orientation is no longer considered an illness but an integral aspect of an Individual and should not be criminalised.

2014 WHO Working Committee Amendment Recommendation

Howevesr, depression and anxiety about being uncertzin of sexual identity remain listed as illnesses. The Working Committee
recommends the seciion F66 on 'Psychological and Behavioural Disarders Assaciated with Sexval Development and Orientation”
is also remaved from the next publication due 2017. The Europesn Parliament supports this recommendation and also calls for
an end to pathologization of trans-identities, meaning that everyane should be able to determine his or her ovn gender identity,
without being labelled mentally ifl,

2. Decriminalisation

More than 75 states worldwide <till criminalise homaosexuality, with 2t least five having the death penalty (Iran, Mauritania, Sudan,
Saudl Arabia and Yemen), and some parts of Nigerla and Somalia. In a further four countries it is not entirely clear if the Sharia
code stipulating the dezth penalty is being implemented {Brune? Darussalam, Irag, Pakistan and Qatar). Twenty states eriminalise
transgender identities. The European Parliament strengthens its on-going concem that countries continue to ¢iminalise
homesexuality and continues in its efforts to repeal such legislation.

1981  Dudocon v United Kingdom 1988  Nonfs Irelond

First successiu! case sets legal prececent that no Member State can  Criminalisation of certzm homasexual acts betvieen conserting

criminalise hamosaual behaviaur, adults does not breach Article 8 of the European Corwentian on
Human Rights.

1993  Modinosy. Cvpous 2001 Sutherfond v UK

Criminalisation of homoseaal acts between consenting adults 53 There is ne objective ard reasonable justification far maintzining

wvialatson of an individual’s right to privacy. 2 higher minimum age far male homosexual acts compared to

heterosensal scts
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3. Freedom of Expression and Freedom to Assemble -

Pubiication and distribution of “hormosexual propaganda’ Is lllegal in six states: Belarus, Lithuania, Nigeria, Russian Federation, Tan-
zania and Uganca. The situation in Xazakhstan and Kyrgyzstan is currently baing discussed In Pariiament. The Furopean Parliament
has 2t multiple occasions condemned ‘2dd-propagands’ laws and calied on countrizs to withdraw such legislztion. The European
Parliament has called for legislation prohibiting free exaression ta be repealed and condemns any fierce opgzasition, assaults or
violence on LGBTI individuals Laking part in Pride activities.

2007 Baczkowski+ others v, foland 2010  Alekseyry v Russip

Refusal of 3 permit, made by the Pulish Lecal Autharity, far  The ban on a Pride Event is disaropartianate to the

an LGBT Fride March In Warsaw, on grounds of appostion ta  Gourrnenent's stated m of protecting chikdren and vulnersble

hamasexuzlity is an Infringement of freedam to assemble, adults from homasenssl arapagenda. In addition ‘it would be
noompatale with the underlying values of the Conventicn f the
exergse of Convention rights by a minority group were made
conditional an its being accepted by the majority.”

4. Employment and Benefits

Discrimination in employment based on sexual arientation is now prohibited in sixty ane countries, with variation in the extent of
rights covered. Employment rights include egual treatment in appointment to jobs, promation agportunities, protection against
dismissal, parental and family leave, participation in social security schemeas such as penzion and healthcare,

2000 European Employment Framewark

The EU requires Member States to adopt 3 general framework for equal treatment of individuals in employment, Discrimination
on the prounds of religion can be Justified for occupational actvities within churches/religion-based organisations, This has proved
to be a contreversial issue in a number of States. The United Kingdom's original blanket non-discrimination exception regarded
inter alio sexual orlentation in order “to comply with the doctrines af the religlon or 50 as 1o avoid conflicting with the strongly held
refigious convictions of a significant number of the refigion's followers" proved to bz highly contraversial. The United Kingdom has
amended its implementation to allow exemption only when the job involves actively promoting or practising religion.

Trarsgender widow’s pansion: Same-sex partner's pension: Past-operative trans-senual's pension:
2006 Ekhards v, Sacectory of State for 2006 M, Estevez v Sagin 2006
Work and Pensions ECtHR takes a less proactive spproach by Absence af legislatian regulsting full

ruing the State may make a difference in gendar-reassignment surgery Worates the

Refusal to recognise 3 male-to famale treatment of homasexual and heteroseaual — right Lo privets life. The State is reguired to

transsens3l 35 & woman and awand couples whan it comas ta eligibility in grant pension 1o an cperative transsanal

2 pension ot 60 breaches sevnral £1) pension rights viaman at same age as other women.

directhies,

Sickness insurance Perceived discrimination: Work benefits:

2010  PB gndJS v Austrio 2013 Fundsmental Rights Agency 2013 Frédéric Hay v Créckt ogricale

Sickness insurence available to tha Report mutuct de Charemte-Moritime et des

unmarrind different sex partner of an

insured person tust alsa be available taa  in States with legal protection, 20% of LGET  Emplayzes in same sax civil partnarships

SAME-5e% [Rrirer, respondents sill fee discriminated against LSt recelve the same benefits as married
when looking for @ job oe i the warkpizce. -in case chil p ships are the

hEhest farm of union thef can aecess. Not
duing 5o constitutes discrimination under
EV fzw, which prohibits diserimination
based an sexual arientation in employment.

5. Family Life and Freedom of Movement

fiecogniticn of sarme-sex relationships and partnership rights varies widely, For example same-sex married couples may enjay the
rights of heterosexual couples but often with the exception of adoption, Access to in vitro fertilization treatment varles. The Euro-
pean Parliament calls on EU member states to recognise civil unions and same-sex marriage as a civil and human right,

Freedom of movement in the EU for same-sex couples can be proslematic. Married ar registered partners and thelr childeen mon-
ing to Member States that do nat recognise same-sex marrizges or partnerships do not grant the automatic rights as a spouse or
dependantsin @ heterosexual couple would have, Even when @ host State does recognlse a particular relationship status, all rights
afforded in the State of origin may not apply as in the host State.
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1889  First registered Givil partnership (Denmark) 1991  First constitutional ban same-sex-marriage [Bulgaria)

Terms usad ta cesigrate civil unives ar2 not standardized, and Thirty-eight cauntoies [twelve In Eurape, of which sbeare EU countries)
vary widely Tron country ta country. Tenns nidude O, domestic hawe subsequently introduced this ban.

ar registared parineships, signtficant or recipr::c:l venelivary

ar adult Interdapendent relationships, commar law mamiage,

P 3

stable unions, chil solicanty pacts.

1998 Moo v Portugol 2001 First legalised same-sex marriage 2002 Goodwin v UK

Netherlands
Refusing child custady to 2 gay man : ) Under the Cornvention, transsmasl

simply because of his bamosscuality Toclate, 18 Furnpran countriss bave legalisad same ss¢  wemen snd men enjoy the right to
ts aviolation of his right ta private and — marriage. Finlard adopted legslation Frbruary 2015, miarry 8 person of the apposte sex.
family life. dua to tike cffact Mardh 2017 end Slovenia (first post-

wommunist Eurapean State to do za) in March 2015,

2012 European Successlon Regulation

Inhesitance laws vary considersbly fram one Mernber State to another, This regulatian facilitates cross-border zuccessions and
requires Member States to recognise the wills and succession taws of other states and prohibits all forms of discricnination. For
example, two Spanish women are married under Spanish law, have written a will in Spain, and live in Croatfa. If one of them dies,
Croatian authorities may not argue that the instructions contained in their will are invalid because they don’t recognise same-sex
marriage.

6. Asylum
2011 European Qualification Directive

This Directive, like the earfier 2004 version, foresees that individuals can clsim asylurn. In addition, the 2011 Directive now inciudes
‘gender related aspects, induding gender identity, shall be given due consideration’, thereby extending the possibility of granting
asylum to trarsgender individuals. This is the first time EU law mentions gender identity.

2013 European Procedures Directive

This 2013 Directive foresees special proceéural guarantees may be required due Lo gender, gender Identity or sexual orientation.
Consequently tanglble measures afforded to LGBT asylum-seekers, Including asylum officials trained to understand their issues,
the protection of their privacy, and ensuring that physical examinations respect the individual’s dignity and integrity witl be made.

2013 X.Y.Zv. Minister voor immlaratic en Asic

Pecple flaging their cauntry with & well-founded fear of perscoubian because of thew sexual
ariertation may gualtfy for asylum under a 2004 EU Directive. The Court of Justice alsa stressed Lhat
Member States cauld nat reasonably expect gay, leshian and bivexwsl asylum-seekers to hide their
sexual orentation in their country of origin.

7. Blood Donation

2004  Diracttva on blood donor deferrals 2008  Investigation of the Pardiamentary Ombudsman of Finland
Under this Directive, 3 ruimiber of Staies, indluding the The decision on the ban on LGB parsons being bleod donors s
UK, replaced lifa fime ben on blcod donations freen LGBTI dedared wadul in Fnland =3 it is based on sppropriately reasoned
individuals with one year defarrl for males whe have had epiderniological Informatian ard is related Lo sexual benaviaur rather
came-sex, than sexual orentation.
2013 Finnlsh Red Cross Blood Service ifts ban and 2015 Légecw France

intreduces @ one-year defemral.

The European Court of Justice rules that parmanerdy banning men
2015  French Government rejects lifting life-time ban an who Iave had sex with men from bloud donalion, may be Justfied,
blacd danation froen LGBTI Indiicuals. depanding on the situation In the country.
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8.  Hate Crime and Victims’ Rights

Viclence against LGBTI persons tends to be espedially viclous cornpared to other blas motivated crimes and is l2ss consistentiy
documented because of underreparting and a protection gap in terms of edsting mandates, for example, the 2008 Framework
combating czrtain forms and expressionslof raclsm and xenophobia by means of criminal law only specifies higher penaities for
racist and xenophchic crime,

2011 Stasiy Fronce 2002 Vejdefond and Others v, Sweden

Homophabia ard il-treatment is uracceptable, First case where the ECtHA appliss princdpies relating ta hate speech
Inthe cantext of sexual orientation 214 rdes that cimingl carmiction
of the appicants for the distrinution feafiets that contained offensive
statements about homosaxuaks dic not beeach the Comventian.

2012 European Rights of the Victim Directive

This Directive replaces the earlier 2001 Framework Decision and strengthens standards on the rights to access information, sup-
port, protection and basic procedural rights in criminal proceedings and obligations for Member States. Victims wha zre vinerable
due to thelr sexual orientation or gender identity are guaranteed particular protection that includes the right not to be unneces-
sarily questioned about their peivate life during court hearings,

9. LGBTI rights in EU external relations
The development of LGBTI i becoming a companent of the EU's forelgn policy,

Enlargement

The Commission’s annual enlargement reports have increasingly addressed the rights of LGBTI people in accassion countries. The
nevs Instrument for Pre-Accession Assistance 2014-2020 {€12.5bn) now Iincludes the “promation and protection of human rights
and fundamental freedoms, enhanced respect for the rights of persons belonging to minorities, including LGBTI persons™,

Guidelines

2013 Guidefines to Promote and Protect the Enjoyment of all Human Rights by LGBTI Persons

EU Foreign Affairs ministers adopted binding guidelines to promote and protact the enjoyrnent of all human rights by LGBTI per-
sons. Intersex is added to the list of prohlbited discriminatory actions. The EU must nows promote and protect UGBTI people’s
human rights in all its external action, especially when dealing with third countries bilaterally. Its four priorities are to eliminate
discriminatory laws and policies, including the death penalty; combat state cr individual vislence against LGBT persons; suppart
and protect human rights defenders; and promote equality and non-discrimination at work, In healthcare and in education.

10. The EU ‘Horizontal Directive’

EU nor-discrimination lzw now works through a series of EU Cauncil Directives that give varying levels of protection against-ha-
rassment and discrimination across protected groups based sexual orientation, gender, racial or ethnic orlgin, religion or befief,
disability or age. To harmonise equality of provision for LEGTI people and the other groups, the EU Commission has been devel-
oping an Equal Treatment Directive, which is referred to as the ‘Horizontal Directive’. Thisis a proposed Directive, adopted by the
European Parliament in 2009, and is stll under discussion in the Cound! for almost 7 years. The hovizonta! unti-discrimination
Directive would forbid discrimination based on sexual orlentation and gender identity in access to goods and sevvices, education,
and soclal benefits.

Commentary

In the last twenty-five years, there has been significant progress on the rights of LGBTI indviduals, despite setbacks in some re-
gions, The European Parfiament remains committed to equality in treatment for all Incluging for LGBTI Individuals and actively
encourages all States to adopt practices that respect an individual’s human rights.

30519
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Main references

The notion of transgender people covers a
wide range of identities, frem people who
cross-dress to transsexuals who feel the
need ta or already have altered their bodies
50 as they match their preferred gender,

All these individuals have, however, one
thing in common, and that is their gender
identity, characterised by some degree of
discomfort with their biological sex. The
category of gender is different from
biological sex assigned at birth, as it includes

Author: Plotr Bakowski 100105REVZ
Contact: plotr.bakowskifeuoparauropaeu T 41131 Page 1of 8
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Transgender People in the EU

a social aspect of difference between sexes,
It should not be confused with sexual
orientation, i.e. attraction to members of the
same, the apposite or both sexes.

When the discrimination of transgender
people is addressed, they are often conside-
red as a part of a larger leshian, gay, bisexual
and transgender (LGBT) community. There
are, however, some soclal and legal
problems specific to them, which justifies
separate analysis,

Health-related issues

Gender identity disorder

The twa major international classifications of
mental health illnesses - the American DSM
and the WHO ICD - use the term 'gender
identity disorder' in relation to people
feeling persistent discomfort with their
biclogical sex. These classifications are
reflected in national medical classifications
all around the world, including the EU MS.

As both DSM and ICD are currently under
review, some voices have advocated the
‘depathelagisation’ of transsexuality. It s
argued that diagnosing individuals as having
a mental disorder 'labels’ them and leads to
their stigmatisation. Other diagnostic
structures should therefore he considered,
for example within endacrinology (the study
of hormones) or surgery.'

However, so far, such proposals have not
gained support either within the bodies draf-
ting these classifications, or among
psychiatrists in general. Moreover, many
transgender people fear that the change
could hamper their access to transgender
health care, This is because healthcare
systems require the diagnosis of a disorder
as a condition for receiving medical or
psychological treatment.

Gender reassignment therapy

From a medical point of view transgender
identity is thus a mental disorder, but one
which is incurable by psychological therapy.
The therapy leading to a change of gender is
therefore the treatment of choice. This s a

very untypical situation as this form of
therapy is abaut physically medifying the
haody so as to align it with one's perception
of gender, the perception considered to be a
disarder.

The therapy involves hormone treatment,
which may be extended to gender
reassignment surgery (that can include
phalloplasty or vaginoplasty] and other
medical interventions {e.g. speech therapy
and permanent hair removal).

Transgender people differ in their attitude
towards this therapy. Whereas for some this
is the only way to lead a meaningful life,
others would like to live in their preferred
gender without having to undergo such far-
reaching treatment, which has (in case of
surgery) irreversible effects.

The quality of surgery varies from one
Member State to another. There are few
surgeons with the level of expertise required
to perform adequately this kind of surgery.
As a result some transgender people seek
healthcare abroad.

Reimbursement

National healthcare systems in the EU differ
with respect to their coverage of gender
reassignment therapies.

Overall, available data suggests that it is not
reimbursed in the majority of cases. 79% of
transgender people surveyed in 2009 were
refused state funding for hormone
treatments, and 82% were refused state
funding for surgery to change their sex. 51%
of respondents undergoing such surgery
covered the entire cost of the procedure
themselves.”

General healthcare

The available data on the overall state of
health of transgender people is inconclusive.
For example, while a Swedish study showed
that their state of mental health is worse
than that of heterosexuals, homosexuals and
lesbians, a UK study found that there are no
differences in terms of major health
problems between LGBT people and the
general population.*

Author: Piotr Bakowski
Contact: pictr.aakowskigeuropatlsuopacy I 41131
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Several studies revealed however a high rate
of suicide attempts among transgender
people, ranging from a quarter to one-third
of the trans population.*

Transgender persons often suffer negative
experiences with healthcare systems. Some
healthcare professionals are uninformed,
biased, or rude towards them. Roughly a
quarter of respondents to an EU-wide study
reported adverse treatment by healthcare
professionals  because  they  were
transgender.® As a result many transgender
people tend to avoid doctors’ visits.

When seeking private medical insurance, the
applications of transgender people are
refused on a regular basis.

Transgender people on the labour

market

The situation of transgender people on the
labour market appears to be very
problematic when compared to the non-
transgender population.

Unemployment figures are high for this
group. For example, 31% of respondents in a
UK survey were in full-time employment
(40% of transgender women and 36% of
transgender men). In the general population
the respective figures were 57% for women
and 72% for men.®

Evidence suggests that when employed,
transgender people are discriminated
against at work more than in any other
sphere of life (see figure 1). This includes
harassment by co-workers and employers, as
well as refusal of use of the toilet of one's
choice and even dismissal from work. While
some transgender people feel forced to
resign from their jobs, others choose not to
reveal their gender identity to their employer
and colleagues. 42% of respondents of the
same UK survey did not live in their preferred
gender out of fear of losing their job.

Figure 1- Areas of life in which transgender people
experience discrimination

5055 = Work: public sector employment
Work: private sector employment

B GP healthcare

& Primary Care Trust funding refusal

B Criminal justice: police

W Leisure sector, general

= Education, university

Financial services: banking
B Gender Identity Clinic healthcare

Source: Press for Change (2007)

This 'escape strategy' may however be
impossible when a transgender person
wishes to undergo gender reassignment.
This is because, as a condition for the change
of gender, transgender people are often
asked to prove they have lived in their
preferred gender for some time. They are
also assessed on their ability to maintain
employment. Transition at work is thus likely
to become a trigger point for discrimination.

Following retirement, the access of
transgender people to pensions is in some
cases problematic. For example, in MS where
the retirement age is different for men and
women, transgender women are refused
pensions despite reaching the required age.
This happens both before and after reassign-
ment and is contrary to established CJEU
case law (K.B. and Richards cases).

Unemployment or precarious employment
result in limited access to public health
insurance and the lack of income to pay for
specialised transgender care. It may also
contribute to social exclusion of a person,
the process that in some cases starts as early
as school time. Following a series of
unsuccessful attempts to 'live a normal life'
some transgender people turn to illegal
activities or work in the sex industry.”

Legal aspects of the change of gender

Access to gender reassignment therapy

Access to therapies leading to the change of
gender and in particular to surgery is
restricted: the life history of the patient is
analysed and they are asked to prove that

Author: Piotr Bakowski
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their will to change gender is permanent.
This should be confirmed by so-called 'real
life experience' i.e. having lived for a long
time in a way corresponding to the preferred
gender. In some MS, prior judicial
authorisation is needed.

The conditions for acquiring a new gender
The conditions of gender reassignment - the
process of legally acquiring a new gender -
vary throughout the EU. In some MS it is not
necessary to undergo hormonal treatment or
surgery to have the change of gender
recognised by the state. This group includes
Finland, Hungary, Spain, Sweden and the UK.
In these countries it is enough to prove to a
competent authority that the person has
permanently lived with transgender identity.

In some MS, hormonal treatment and/or
surgery are required. The

person must then prove that = Free movement of transgender legally

they have: people

o followed a medically
supervised process of
gender reassignment

o been rendered surgically
irreversibly infertile
(sterilisation), and/or

e undergone other medical
procedures, such as
hormonal treatment.

The third group is composed
of MS where the matter is
not regulated by law.?

The consequences of the
new gender's recognition
As the consequence of legal
recognition transgender people expect to
have their sex and first name changed in
identity documents and administrative
documents. This is indispensible for
everyday life, where one cannot do without
documents like a driving licence or an
educational certificate (e.g. when looking for
ajob).

There is no uniformity in MS as to procedures
for the change of first name. Whereas in

Transgender people may find it difficult )
to exercise rights to freedom of Means losing  custody
movement within the EU.

Firstly, following the change of gender, ~ The right to marry
it is often problematic to obtain new following the change of
identity documents indicating the gender

appropriate name and sex. This can 17 MS allow persons
render travelling abroad impossible.

some countries the process is relatively easy
(as in Belgium), in others it is lengthy and
sometimes can only be done after medical
intervention. In Ireland such a possibility
does not exist at all.

Marriage and divorce

Divorce as a condition or the consequence of
gender reassignment

In married couples a change of gender
would lead to a same-sex marriage, which is
not recognised by a clear majority of MS (all
but four).

Therefore, in a number of countries there is
an obligation for them to divorce (e.g. UK
and Poland). In others, gender reassignment
leads to the marriage being automatically
dissolved (Bulgaria and Hungary). This may
be against the will of the married couple

wishing to remain a
recognised
family. In some countries
gender  reassignment

rights to children.

who have undergone

Secondly, the recognition of the new gender reassignment to
gender in another Member State isnot  marry a person of the
guaranteed, as there is no mutual opposite gender to their
recognition in this area.

acquired gender. In

Finall, when a person's physical Ireland and Portugal this
appearance does not match the name is not possible. In the
or sex indicated in their identity papers, remaining MS it is not
they risk abuse by border guards.

regulated by law.

Fundamental rights

of transgender people

The way transgender issues are addressed by
authorities, health professionals and other
bodies has raised human rights concerns.
Seen from this perspective, the very
definition of transsexuality as a mental
disorder is arguably problematic, especially
when such a diagnosis is used to restrict
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one's legal capacity or choice of medical
treatment.’

Various international organisations and
bodies have pointed to breaches of the
human rights of transgender people. These
include the European Court of Human Rights
(ECtHR), the Parliamentary Assembly and the
Committee of Ministers of the Council of
Europe (CoE), as well as a group of experts
which, under the United Nations' auspices,
drafted the so-called Yogyakarta Principles.”

Access to gender reassignment therapy

In its 2003 van Kiick v. Germany ruling, the
ECtHR stated that CoE MS were obliged to
provide the possibility to undergo surgery
leading to full gender reassignment. In
addition, this surgery should be covered by
insurance plans as 'medically necessary'
treatment.

Legal recognition of the preferred gender

Burdensome procedures

The process of gender reassignment is often
very lengthy and complicated. In some MS it
combines legal and medical procedures,
arguably including unnecessary elements,
some of which - like genital examinations by
psychiatrists — may amount to non-respect of
the physical integrity of the person.
Transgender people who do not wish to
undergo these procedures, but who at the
same time would like to have their preferred
gender recognised by law, are denied such a
possibility.

This approach of the state has been
characterised as a 'one size fits all' attitude
and an unacceptable interference with the
private lives of individuals."

In particular, the requirements for divorce
and sterilisation are questioned by human
rights bodies. According to the CoE Human
Rights Commissioner: "only unmarried or
divorced transgender persons who have
undergone surgery and become irreversibly
infertile have the right to change their entry
in the birth register. In reality, this means
that the state prescribes medical treatment
for legal purposes, a requirement which

clearly runs against the principles of human
rights and human dignity." It is argued that
transgender people are thus the only group
in Europe subject to legally prescribed, state-
enforced sterilisation.™

This is contrary to Yogyakarta Principle no 3
stating that "(..) no one shall be forced to
undergo medical procedures, including sex
reassignment  surgery, sterilisation or
hormonal therapy, as a requirement for legal
recognition of their gender identity (...)".

Change of sex in identity documents

Whereas for a long time the ECtHR
considered this issue as being at the
discretion of the CoE MS, it then came to
overrule its case law, ruling®™ that the CoE
states were obliged to recognise the change
of sex in identity documents. It stated that
the failure of a state to modify the birth
certificate of a person so that it reflects the
preferred gender is a violation of Article 8
ECHR, according to which everyone has the
right to respect for his private and family life.

Right to marry

The Court has also confirmed the
postoperative transsexuals' right to marry a
person of the sex opposite to their acquired
sex (Article 12 ECHR).

While the law of most EU MS is in accordance
with the above judgments, there are
exceptions, as well as countries where there
is legal uncertainty in this respect due to the
lack of relevant provisions.

No state response to hate crime

The limited official statistics available
suggest that crimes against transgender
people represent a significant proportion of
violent hate crimes overall. Moreover, they
are characterised by serious physical
violence that in some cases exceeds the
levels of violence present in other types of
hate crimes.™ Transphobia™ as a motive for
crime is however disregarded in most MS
and is not considered an aggravating
circumstance. One could argue that
transgender people's right to physical
integrity, as well as the right to life and
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security for every person are thus put into
question.

Third-country transgender people

Transgender asylum seekers

Qualification as refugees

Whereas there are cases of transgender
people being granted refugee status in some
MS, there is no EU-level act aligning MS
practices in this respect.

According to UNHCR, asylum claims relating
to gender identity may be recognised under
the 1951 Geneva Convention. Transgender
persons fall under the Convention definition
of refugees as members of a 'particular social
group'. However, there are differences
between MS and only some of them
explicitly define transgender people as a
distinctive social group.

It is also argued that an 'act of persecution of
gender-specific nature', the term used in the

Qualification Directive covers severe harm

experienced by transgender persons.'s

Detention

The lack of access to adequate healthcare -
which is likely in detention centres - could
lead to an interruption of the continuous
hormonal treatment some transgender
persons need. Similar problems are faced by
transgender people in prison who run the
risk of discontinuing hormone therapy. This
may cause serious health problems or
physiological changes, such as osteoporosis
and baldness.

Moreover, when held in detention centres
transgender people also run the risk of ill-
treatment, including sexual violence, by
other asylum seekers, especially if they are
not placed in detention areas corresponding
to their preferred gender.

Family reunification

Under the Family Reunification Directive, in
case of divorce MS have no obligation to
grant an autonomous residence permit to
the spouse of a third-country national.
Therefore when a couple is forced to divorce
because of a spouse’s change of gender, one

partner may be precluded legally from
joining their former spouse in a Member
State or even staying there with them.

Discrimination and hate crime in
neighbouring countries

There are numerous cases of discrimination
and hate crime in countries neighbouring
the EU, such as repeated killings of
transgender people in Turkey. The EU has
limited legal means to influence the situation
in these countries. Some political pressure is
possible though, with respect to candidate
countries and potential candidate countries.

The Commission's reports on progress
towards accession for Croatia, the former
Yugoslav Republic of Macedonia, Serbia and
Turkey indicate both positive and negative
developments in the situation of the LGBT
community in these states. The 2009 Turkey
progress report points to the fact that the
principle of 'unjust provocation' is applied by
courts in favour of perpetrators of crimes
against transgender people. Moreover,
provisions of the criminal code on 'public
exhibitionism' and 'offences against public
morality' are used against LGBT people in a
way that the report qualifies as
discriminatory. The law on misdemeanours is
in turn used to impose fines against
transgender persons.

Finally, administrative obstacles are used
against the registration of LGBT associations,
the legality of which is conditional on not
"encouraging lesbian, gay, bisexual,
transvestite and transsexual behaviour with
the aim of spreading such sexual
orientations".”

EU law and policy

EU legal framework

EU law does not provide for a specific
prohibition of discrimination on the grounds
of gender identity.

However, in 1996 the CJEU held that
discrimination  arising  from  gender
reassignment is a form of sex discrimination
(case P_v. S). The Court affirmed that EU
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directives on equal treatment in
employment and occupation were thus
applicable to transsexuals. In this case the
prohibition of discrimination applies on the
basis of the acquired gender and not of the
sex given at birth. The Court's reasoning was
that discrimination arising from gender
reassignment is based, essentially, or even

EU legal act to make an explicit reference to
discrimination  based  on ‘gender
reassignment’. Recital 3 of its preamble
quoted the CJEU's P v S ruling.

European Parliament's actions
Parliament has so far adopted only one
resolution on discrimination  against

exclusively, on the sex of

the person concerned.
Where an individual is
dismissed from  work

because of their intention
to undergo or having
undergone gender
reassignment, they are
treated unfavourably in
comparison with persons
of their biological sex.

Further case law
confirmed this approach.
For example in the KB.
case the Court stated that
a woman-to-man

Prohibition of discrimination in
MS

MS address discrimination of
transgender people in various ways.
Only Hungary and Sweden
recognise gender identity as a
distinct discrimination ground.
Thirteen MS consider it as sex
discrimination. In Germany and
Spain it is treated as discrimination
on the basis of sexual orientation.
In eleven remaining MS it falls
under none of these categories. In
these MS transgender people can
only rely on a general prohibition of
discrimination enshrined in the

transsexuals.’ In this
September 1989 text,
Parliament  expressed the
belief that human dignity and
personal rights should include
the right to live according to
one's gender identity. It
therefore called on MS,
Commission and Council to
guarantee actual enjoyment of
this right through adequate
legislation and funding.

Recently, transgender issues
have re-emerged on the EP
agenda, when Parliament

adopted the Figueiredo report
on the Commission's 2006-

transsexual was entitled to

a survivor's pension in case

of the death of his partner whom he could
not marry due to non-recognition of his new
gender in the birth certificate. In the Richards
case, the CJEU held in turn that a transsexual
worker who had undergone male-to-female
gender reassignment surgery had the right
to collect her retirement pension as a woman
(at the age of 60 and not 65).

According to the EU Fundamental Rights
Agency and various stakeholders this
prohibition of discrimination should be
extended to all transgender people.™

Today, in EU law the prohibition of
discrimination on the basis of sex covers
several areas, such as employment and
occupation,  social  security,  social
advantages, and access to and supply of
goods and services. It has an extensive legal
basis in the Treaties (including Article 19
TFEU) and in several directives. The most
recent sex discrimination directive - the
2006 Gender Recast Directive - was the first

Constitution or legislation.

2010 Roadmap for Equality
between women and men.

With respect to transgender people

Parliament:

e called on Commission, Council and the
MS to launch a campaign to raise
awareness of discrimination against them
and improve their access to legal

remedies

e advocated accessibility of gender
reassignment procedures and their
reimbursement by public  health
insurance schemes

e stressed that gender identity should be
explicitly covered by the new EU gender
equality strategy.
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- BELGIQUE BELGIE BLGIEN BELGIUM

Carla E+ E+ Kaart E+ Karte . Ee¢ Cam

Nom / Name Everts
Prénomy / Given names  Steven Bermnard

B A 0\ Tya oo Carte / Tipse of can
‘ [ = ,_\ Document attestant de la parmanence du adjour
! Sexe / Sex M
N* carte / Card Mo
B 2051896 82
Valide du - au / Valid from - unt
20.11.2014 - 20.11.2019

NEDERLANDSE 82 KONINKRIJK DER NEDERLANDEN

ROVAUME DES PAYS.BAS

‘ KINGDOM OF THE NETMERLANOS RO
I ENTITEITSKAART oo O CARTE DIDENTITE

deeamenivemme  daremant

1UL353D49

NARE | dursame
Everts
VEOIRLmOn | gluea nawes

Steven Berna rd

M/M Nederiandse
ProocRasium  Bate @l Ak
24 APR/APR 1970

dotum van afgifle  hals o7 ssue

07 AUG/AUG 2014

Waldig bl date of enpery

07 AUG/AUG 2024

90



e MF idNgies . |oblas

91



Les 3 élus PS du
Parlement Europeen

Marc Marie 'Hugues
Tarabella 'Arena  Bayet

92



93



94



95



96



97



TESTRIEN R S AT s’osmw
m ‘ -
St > ;

98



99



100



101



102



103



104



105



i

Y A,‘,:\{

e o e 8

106



107



